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COLLISON  V.  LETTSOM  and  WHITTON  (tf).  1815. 


A  case,  of  which  the  following  is  the  substance,  was  sent  £  J^Tce**?* 

by  order  of  thte  Lord  Chancellor,  for  the  opinion  of  the  tenements,  and 
■   j  *^i_-  _^  covenants  that  if 

judges  of  this  court.  he,  his  heirs  or 

-  assigns,  should, 

during  the  said 
(«)  This  and  the  four  following  cases  should,  according  to  the  term,  have  any 
terms  in  which  they  were  respectively  argued,  have  appeared  in  the  offer  made  for 
first  volume ;  but  the  editor  could  not  procure  the  certificates,  till  the  disposal  of 
after  the  last  number  was  printed.  certain  land  ad- 

joining the  de- 
mised premises, 
he  or  they  should  not -dispose  of  the  same,  without  previously  offering  it  to  £.,  his  ex- 
ecutors, administrators,  or  assigns,  at  5/.  per  cent,  less  than  such  offer.  Before  the  ex- 
piration of  the  lease,  A.  sells  to  C.  upon  one  entire  contract,  and  for  one  entire  sum,  the 
whole  of  his  estate,  comprising,  amongst  other  property,  the  demised  premises,  and 
the  ground  which  was  the  subject  of  the  covenant,  without  making  any  offer  of  the 
latter  to  B.—Held,  that  this  was  no  breach  of  the  covenant,  either  absolute  or  implied, 
on  the  part  of  A. 

B.  having  become  bankrupt  5  Quaere,  whether  the  right  of  action  on  this  covenant, 
supposing  it  to  have  been  broken,  would  have  passed  to  his  assignees  I 

YOL.  II.  B 


CASIS   IN  MICHAELMAS  TERM, 

1815.  In  the  year  1809,  the  defendant.  Dr.  Lettsom,  of  Cam- 

Collmov      krwU*  m  th*  county  of  Surrey,  being  seized  in  fee  of  a 
v.  share  of  the  manor  of  Camterwell,  and  of  certain  met* 

bttsom.  jugged  &£.  fa  fa^  parish,  and  being  possessed  of  certain 
leasehold  lands  for  the  residue  of  a  long  term  of  years, 
also  in  that  parish,  and  all  lying,  together  and  adjoining  * 
by  indenture,  dated  the  12th  of  January  1809,  demised 
part  of  the  freehold  hereditaments,  consisting  of  a  brick 
messuage,  with  the  yard,  garden,  &c.  used  therewith,  situ- 
,  ate  on  Gmw^MZ^in.  thesak} parish  of  Camkerwett,  and  con- 
taining three  acres  or  thereabouts,  to  J.  Starkey,  his  execu- 
tors, administrators,  and  assigns,  to  hold  from  the  25th  of 
March  then  next,  for  the  term  of  twenty-eight  years,  at 
the  yearly  rent  of  100/.— And  the  said  Dr.  LetUom,  for 
himself,  his  heirs  and  assigns  covenanted  with  the  said 
J>  Starkey,  his  executors,  administrators,  and  assigns,  as 
follows : — "  And  further  that,  in  case  he,  the  said  John 
"  Coahley  Lettsom,  his  heirs  or  assigns,  shall  at  any  time 
"  or  times  hereafter,  during  the  said  term  hereby  granted, 
"  have  any  advantageous  offer  or  offers  made  to  him  or 
"  them,  for  the  disposing  of  the  land  lately  fenced  off 
"  by  him  the  said  John  Coahley  Lettsom,  from  the  west 
"  si4e  of  the  premises  hereby  demised,  and  adjoining 
"  Camberwell-grove  aforesaid,  that  then  and  in  such  case, 
"  he,  the  said  John  Coailey  Lettsom,  his  heirs  or  assigns, 
"  shall  not  nor  will  dispose  of  the  same,  without  previ- 
"  ously  making  an  offer  of  the  same  to  the  said  J.  Starkey, 
"  his  executors,  administrators,  or  assigns,  in  writing,  at 
"  5/.  per  cent,  less  than  such  offer,  fourteen  days  at  least 
"  before  he  shall  accept  of  the  same."— On  the  7th  of 
July  1810,  a  commission  of  bankrupt  was  awarded  against 
the  said  J*  Starkey,  and  the  plaintiff  having  agreed  with 
the  assignees  under  tlje  commission  to  purchase  the  said 
leasehold  premises,  with  others  of  which  the  said ,  J. 
Starkey  was  possessed,  the  assignees,  by  indenture  of 
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t,  dated  the  3d  of  Stpttmkr  1 8 10,  and  made  be-  1 813. 

twcea  them,  the  assignees,  of  the  first  part,  J.  Starkey     Co^OH 
of  the  second  part,  and  the  plaintiff  of  the  third  part,  v. 

bargained,  sold,  assigned,  transferred,  and  setover,  and  the       LrrrsoM- 
aid  y.  Starhey,  by  their  direction,  ratified  and  confirmed     ' 
to  die  plaintiff,  his  executors,  administrators,  and  assigns,  ' 

amongst  other  property,  all  the  premises  demised  by  the 
defendant  Dr.  Ltttwm  to  the  said  J.  Star  key,  and  all  the 
estate,  right,  title,  interest,  term  and  terms  of  years, 
property,  possession,  benefit,  claim  and  demand  whatso- 
ever of  them,  the  assignees,  or  of  J.  Starhy,  in  and  to 
'  the  same,  together  with  the  said  indenture  of  lease;  to 
hold  the  same  for  the  remainder  of  the  said  term  of 
twenty-eight  years,  subject  to  the  payment  of  the  rent, 
and  performance  of  the  covenants,  in  the  said  indenture 
of  lease  reserved  and  contained.— On  the  80th  of  July 
1&12,  Dr.  Lettsom  signed  an  agreement  in  writing  with 
W*  Wlkton,  the  other  defendant,  for  the  sale  to  him,  for 
the  sum  of  1  £,000/.,  of  his  share  in  the  said  manor,  and  all 
his  real  and  leasehold  estates  at  Camhtrwll,  including  the 
said  piece  of  ground,  the  subject  of  the  said  covenant,  and 
the  premises  demised  to  the  said  J.  Stark*),  and  assigned 
to  the- plaintiff;  being  the  same  estates  to  which  he  was 
entitled  at  the  time  he  granted  the  said  lease :  In  pursu- 
ance of  which  agreement,  the  said  Dr.  Lettsom,  by  inden- 
tures of  lease  and  release,  dated  respectively  the  20th  and 
ZtetofNovtmkr  1819,  and  by  an  indenture  of  assignment 
of  even  date  with  the  indenture  of  release,  conveyed  and 
assigned  to,  or  in  trust  for,  the  said  W.  ^Uto*,  his  heirs, 
executors,  administrators  and  assigns;  as  one  entire  estate, 
upon  one  entire  contract,  and  for  one  entire  purchase 
money,  or  consideration,*  att  tne  said  treenoid  and  lease**  * 
held  pieo&ises*  including  the  said  piece  of  ground,  the 
subject  of  the  covenant  for  pre-emption,  in  the  said 

b2 


Lbttsoic. 


OASES  IN  MICHAELMAS  TSR1T/ 

1815.  indenture  of  lease.    Dr.  Lettsom  did  not,  previously  ttT 

CoiLiBo*      *^e  roa^"1S  °f  suc^  agreement  or  conveyance,  make  any 
9.  offer  in  writing,  or  otherwise,  for  the  sale  of  the  said 

parcel  of  land,  the  subject  of  the  covenant  in  the  inden- 
ture of  demise,  to  J.  Starkey,  or  to  any  one  in  his  behalf  , 
or  to  the  plaintiff.  The  plaintiff,  after  the  said  agreement 
for  sale  was  entered  into,  but  before  the  conveyance  wa» 
executed,  applied  to  Dr.  Lettsom  y  and  claimed  the  benefit 
of  the  said  covenant,  as  being  the  assignee  of  the  term  in 
the  said  premises  by  and  from  the  said  J.  Starkey;  and 
the  said  W.  Whitiony  before  the  execution  of  the  convey- 
ance to  him,  was  informed  of  the  said  covenant. — The 
question  for  the  opinion  of  the  court  was,  whether,  under 
the  circumstances  of  this  case,  there  had  been  a  breach  of 
the  said  covenant,  on  the  part  of  the  lessor. 

.  This  case  was  twice  argued  \  first  in  Michaelmas  term 
1814,  by  Mr.  Serjt.  L$ns  for  the  plaintiff,  and  Mr.  Serjt. 
Blossct  for  the  defendants }  when,  besides  the  principal 
point  as  to  the  breach  of  covenant  (a),  the  question,  how 
far  the  present  parties  were  affected  by  the  covenant,  was- 
also  discussed.  It  was  admitted  on  both  sides,  that  this 
was  a  covenant  which  did  not  run  with  the  land,  from 
which  the  plaintiff  inferred  that  the  defendant,  Dr. 
Lettsom,  still  remained  liable,  notwithstanding  his  assign- 
ment to  the  other  defendant  Whiiton;  supposing  that 
assignment  to  be  a  breach  of  the  covenant : — The  defend- 
ant, on  the  other  hand,  contended  that  the  covenant 
was  put  an  end  to  by  Starkey's  bankruptcy,  and  therefore, 
that  his  assignees  could  not  avail  themselves  of  it* 
Mr.  Serjt.  Blosset  said,  there  were  three  sorts  of  cove- 
ants;  first,  those  which  run  with  the  land  and  bind  the 

t .      ■ 

(«)  The  arguments  on  the  principal  question  are  blended,  for  the 
sake  of  conciseness,  with  those  which  were  advanced  at  the  tubse* 
queut  discussion. 
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assignees;  secondly,  those  which  do  not  bind  the  assignees, 
unless  expressly  named;  and  thirdly f  of  which  the  pre- 
sent case,  he  said,  was  one,  those  which  do  not  bind  the 
assignees  although  they  be  expressly  named;  as  where 
the  covenant  is  to  do  a  collateral  thing  (a).  He  cited  the 
Mayor  &c.  of  Congletm  v.  Partisan  (I),  where,  in  a  lease  of 
ground,  with  liberty  to  erect  a  mill,  the  lessee  covenanted 
for  himself  and  assigns,  not  to  hire  persons  to  work  in  the 
mil  who  were  settled  in  other  parishes ;  and  it  was  held 
that  this  covenant  did  not  run  with  the  land,  or  bind  the 
assignee  of  the  lessee. 

On  the  first  day  of  the  next  {Hilary)  term,  the  Chief 
Justice  said  that  the  court  were  desirous  that  the  case 
should  be  argued  a  second  time,  and  that  the  argument 
should  be  directed  to  this  question ;  whether,  as  the  de- 
fendant had  sold  all  his  property  at  Cambtrivell,  including 
the  ground  in  question,  for  a  specific  sum,  the  event  had 
taken  place  which  would  have  enabled  him  to  make  the 
stipulated  offer  to  the  lessee  ?  As  the  case  strikes  me,  his 
Lordship  continued,  that  event  has  not  taken  place,  be- 
canse,no  specific  sum  having  been  offered  for  this  particular 
piece  of  ground,  the  defendant  oould  not  offer  it  to  Stathey 
"  at  5  per  cent  less  than  such  offer,  &c,"  in  the  words  of 
the  covenant.  But  on  the  other  hand,  by  selling  the  whole 
estate*  he  has  certainly  rendered  impossible  that  event,  on 
the  happening  of  which  he  covenanted  to  make  the  offer. 
It  is  still  open  to  the  plaintiff,  if  he  think  proper,  to  argue 
that  this  was  a  direct  breach;  but  as  it  strikes  me,  it  can  only 
be  made  a  breach  in  the  way  that  I  have  stated.  We  wish 
die  cases  to  be  looked  into  on  the  construction  of  cove- 
nants; particularly,  whether  the  rendering  impossible  the 
act  stipulated  to  be  done  be  itself  a  breach  of  the  covenant. 
By  narrowing  the  case  to  this  point,  the  question  whether 


1815. 


co  l  li  soy 
Letts  om. 


(a)  See  Com.  Dig.  tit.  covenant  (B.  3.)  (C.  3.)    Spenser**  cmc, 
3  Ot.  16 ;  2d  resolution. (6)  10  East.  130. 
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1815.         the  action  should  have  been  brought  by  the  bankrupt  or 
Collmoh      his  assignees  will  be  got  rid  of  j  and  it  may  be  argued  as  if 
«.  the  question  were,  whether  the  defendant  could  have  done 

what  he  has  done,  before  the  bankruptcy. 

Accordingly,  on  a  subsequent  day  in  that  term,  the  case 
was  again  argued,  by  the  Solicitor-General  for  the  plaintiff, 
and  Mr.  Serjt.  Best  for  the  defendants. 

On  the  part  of  the  plaintiff,  it  was  contended  that  the 
disposal  of  the  whole  estate  by  the  lessor,  without  giving 
to  the  lessee,  or  his  representatives,  the  option  of  purchas- 
ing that  part,  in  respect  of  which  the  right  of  pre-emption 
was  reserved,  was  an  absolute  and  specific  breach  of  the 
covenant.    It  would  be  argued  on  the  part  of  the  defend- 
ants, that  the  covenant  was  only  to  take  effect  in  the 
event  of  Lettsom  selling  the  estate  in  separate  parts,  and 
was  to  be  inoperative  if  he  sold  it  entire :  This,  however, 
would  be  putting  ^restriction  on  the  covenant,  which  was 
not  intended.    If  the  defendant  had  only  meant  to  bind 
himself  in  a  particular  case,  he  would  have  covenanted 
accordingly^  but  the  covenant  was  absolute  and  without 
any  qualification,  and  whatever  might  be  the  inconveni- 
ence of  incumbering  his  estate,  so  as  that,  when  he  sold  the 
whole  of  it,  he  would  be  obliged  to  divide  the  considera- 
tion moneyaccording  tothe  different  portions  of  the  estate, 
yet,  having  entered  into  such  a  covenant  for  a  good  con- 
sideration, he  must  be  bound  by  it : — If,  however,  this 
did  not  constitute  an  absolute  and  direct  breach  of  the 
original  covenant,  at  all  events  an  implied  covenant  would 
arise  not  to  do  what  the  defendant  Lettsom  had  done. 
There  were  several  cases  to  shew  that  covenant  would  lie 
against  a  man  for  disabling  himself,  by  his  own  act,  from 
performing  his  covenant,  which  were  to  be  found  collected 
in  Com.  Dig.  tit  Covenant,  (A  2),  and  of  which  the  fol- 
lowing were  cited  as  the  most  applicable:  Moor's  Rep.  18. 
{erroneously  cited  in  Cm.  Dig.  as  2.  Mod,)  where  A, 
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;  covenanted  that  B.  might  take  twenty  trees  yearty,  1815' 
art  down  the  whole  wood,  and  it  was  held  that  B.  might  Collisov 
maintain  covenant  against  him.  So  in  Sir  Anthony  Mam's  i-J[lOM 
case  (*),  where  die  lessor  of  land,  having  covenanted  to 
sake  a  new  lease  at  any  time  during  the  life  of  the  lessee) 
on  surrender  of  his  original  lease,  levied  a  fine  of  the 
land  for  eighty  years;  and  it  was  resolved  that  he  had 
broken  his  covenant,  without  any  surrender  made  |  for  he 
had  disabled  himself*  by  levying  the  fine*  either  from 
taking  a  surrender,  or  making  a  new  lease: — And  the 
conrt  cited  this  case:  If  A.9  being  bound  to  enfeoff  B. 
of  a  manor  before  such  a  feast,  make  a  feoffment  thereof 
to  another  before  the  said  feast,  he  has  forfeited  his  ob- 
ligation, although  he  repurchase  die  land  before  the  feast; 
because  he  was  once  disabled  from  making  the  feoff- 
ment (*).  In  F.  N.  B.  tit.  Writ  of  covenant,  p.  145,  a  dis- 
tinction is  taken,  where  a  lessee  had  covenanted  to  leave 
die  lands  in  as  good  a  plight  as  he  found  them,  between 
his  pulling  down  the  houses,  and  doing  waste  in  the 
wood  9 — in  die  former  case,  the  lessor  canfaot  mairifain 
covenant  before  the  end  of  die  jerm,  becaute  the  houses 
may  be  rebuilt ;  but  in  the  lattfer  case,  covenant  lies  im- 
mediately, because  the  waste  cannot  be  repaired,  and  the 
leasee,  consequently,  is  disabled  from  fulfilling  his  cove- 
nant. RMnson  v.  Amps  (c)  and  Grjfitbr.  Gtridband  (J) 
were  also  cited  to  the  same  point— With  respect  to  the 
covenant  arising  by  implication  from  the  original  con-? 
tract,  Stevinsoris  case  (e)  was  cited,  where  the  plaintiff 
covenanted  that  the  defendant  might  cut  down  wood  for 
fitt-bote,  fcc«,  without  making  any  waste;  the  plaintiff 
frrignnl  for  breach  that  the  defendant  had  committed 
e*  and  the  court  held  the  breath  to  be  Well  assigned, 


(a)  5  Co.  SI. (*)  Lit.  wet.  355. (c)  Sir  f  .  Hay*.  25. 

C«0  Ibid.  464.-u-<0  1  Leoh.  SS4. 
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****'  raising  an  implied  covenant  on  the  part  of  the  defendant 

CoLLiioir     not  to  commit  waste. — Looking,  therefore,  at  the  m- 
-     *a  tent  of  the  covenant,  though  the  plaintiff  could  not  assign 

the  breach  in  the  words  of  the  covenant,  which  it  was 
frequently  impossible  to  do,  it  was  enough  to  allege  that 
the  defendant  had*  broken  his  covenant  by  this  self-created 
disability  to  perform  it. 

On  the  part  of  the  defendant,  it  was  contended  that 
the  assignment  of  the  whole  estate  was  no  breach,  be- 
cause the  covenant  only  related  to  a  partial  disposition  of 
it,  viz.  the  disposition  of  that  part  only  which  was  men- 
tioned in  the  covenant.  It  would  have  been  impossible, 
when  an  offer  was  made  of  a  specific  sum  for  the  whole 
estate,  to  apportion  the  price  of  a  particular  part  of  itj 
non  cmstabat  that  the  purchaser  would  pay  for  that  part  in 
proportion  with  the  rest.  It  was  impossible,  however, 
that  any  one  conld  have  stipulated  that  he  would  never 
sell  the  whole  of  his  estate,  or  that  if  he  did  so,  he  would 
offer  a  particular  part  of  it  to  another :— Suppose  an  offer 
had  been  made,  just  before  the  determination  of  the  lease, 
to  purchase  the  whole  estate ;  was  it  reasonable  tosuppose 
that  the  defendant  must  have  offered  to  Starkey  that  land 
which  was  only  accessary  to  Star  key's  enjoyment  of  his 
own  land  ?  All  the  cases  which  had  been  cited  on  the 
part  of  the  plaintiff  might  be  disposed  of  by  one  obser- 
vation ;  viz.  that  the  plaintiff  was  not  prevented  from 
having  the  same  remedy,  in  case  the  land  should  be  sepa- 
rated without  being  previously  offered  to  him,  as  if  the 
estate  had  not  been  disposed  of.  That  this  was  so,  was  evi- 
dent from  the  terms  of  the  contract^  for  the  defendant  had 
covenanted  for  himself,  his  heirs  and  assigns $  that  is,  the 
assignees  of  the  reversion;  whoever,  therefore,  came  in  as 
heir  or.  purchaser  of  the  whole  estate,  for  the  acts  of  such 
person,  quoad  the  estate  in  question,  Lettsom  remained  lia- 
ble; and  there  was  therefore  no  necessity  for  raising  a  co* 
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Tenant  by  implication : — But  nothing  except  the  separation 
of  this  piece  of  land  from  the  whole,  whether  effected  by 
Latum  or  his  representatives,  could  give  the  plaintiff  any 
cause  of  complaint.  Parties  could  never  be  said  to  con- 
template a  breach  of  their  covenant ;  now  it  was  evident, 
from  the  introduction  of  the  word  assigns,  that  they  bad 
contemplated  the  possibility  of  an  entire  sale  of  the  estate ; 
aoch  sale,  therefore,  could  be  no  breach  of  the  covenant. 

The  following  certificate  was  afterwards  sent  to  the 
Lard  Chancellor. — We  have  heard  this  case  argued  by 
oounsel,  and  are  of  opinion  that,  under  the  circumstances 
of  the  case,  there  has  been  no  breach,  of  the  covenant,  on. 
the  part  of  the  lessor. 

V.  Cibbs. 

J.  Heath. 

A.  Chambre. 

R.  Dallas. 


1815. 

COLLISOK 
V. 

Lbttsqm. 


oretton  and  others  v.  haward  and  others. 

A  case,  of  which  the  following  is  the  substance,  was  sent 
by  the  Master  of  the  Rolls,  for  the  opinion  of  the  judges 
of  this  court*. 

Searle  Edward  Haward,  deceased,  being  at  the  respec- 
tive times  of  making  his  will  and  of  his  death,  seized  in 
fee  simple  of  divers  freehold  messuages  or  tenements  and 
hereditaments,  at  Charing  Cross,  and  in  St.  Martin's  lane, 
in  the  county  of  Middlesex,  by  his  will,  dated  the  18th  of 


1815. 


A.  devises '  all 
his  real  and 
personal  estate* 
of  what  nature 
or  kind  soever, 
to  his  wife ; 
and  after  her 
decease,  to  the 
heirs  of  her 
body,  share 
and  share  alike, 
if  more  than 
one ;  and  in  de- 
fault of  issue  to 
:  be  lawfully  be- 

'  gotten  by  him,  to  be  at  her  own  disposal/— 'A.  dies,  leaving  six  children.  Held 
that  the  wife  took  an  estate  for  life  only,  and  that  each  of  the  six  children  took  a  fee 
simple  in  remainder,  expectant  on  the  determination  of  the  mother's  life  estate,  in  one 
stxtn  part,  as  tenant  in  common.— Quaere  whether,  supposing  the  wife  to  have  taken 
an  estate  tail,  she  could  have  levied  a  fine  to  bar  the  entail,  or  whether  such  fine 
would  not  have  been  void  by  sUt.  1 1  H.  7-  c.  20  r 
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rtis. 


Grbttov 
v. 

Ha  WARD. 


Jam  1747>  devised  as  follows:  *  I  give,  devise,  and  be- 
c  queath  unto  1117  loving  wife  Ann  Howard,  all  my  real 
'  and  personal  estate,  of  what  nature  or  kind  soever,  she 
c  first  paving  all  my  just  debts  and  funeral  expences;  and 
(  after  her  decease,  to  the  heirs  of  her  body,  share  and 
c  share  alike,  if  more  than  one;  and  in  default  of  issue  to 
'  be  lawfully  begotten  by  me,  to  be  at  her  own  disposal.' 
And  he  appointed  his  said  wife  sole  executrix  and  residu- 
ary legatee*  The  testator  died  in  the  year  1766,  leaving 
the  said  Ann  Howard  his  widow,  and  six  children  by  her, 
him  surviving;  t/a.  1st,  Edward  Howard j  2dly,  Arm 
Howard  the  younger,  afterwards  Ann  Gardner^  and  mo* 
tber  of  the  defendant  George  Gardner;  Sdly,  the  defendant 
Elizabttb  Howard;  4thly,  William  Howard,  the  father  of 
the  infant  plaintiffs,  and  of  the  defendant  William  Ho- 
ward the  younger ;  5thly,  Fronds  Howard;  and  6thly, 
James  Howard, — Ann  Howard,  the  widow,  upon  the 
death  of  the  testator,  entered  into  possession  of  the  pre- 
mises so  devised,  and  continued  in  the  receipt  of  the  rents 
and  profits  thereof  until  her  death*  During  her  life,  and 
before  the  levying  the  fine  after  mentioned,  Edward  Ha* 
ward,  the  testator's  eldest  child,  and  James,  his  youngest, 
died  unmarried  and  without  issue  respectively;  and  Fran* 
cis,  his  fifth  child,  likewise  died  without  issue,  leaving 
William  j  their  only  surviving  brother,  their  heir  at  law.— 
Ann  Howard  the  younger,  afterwards  Ann  Gardner,  also 
died  during  the  life  of  Ann  Howard  the  widow,  and  of 
the  said  William  Howard,  but  leaving  the  defendant 
George  Gardner  t  her  eldest  child,  and  heir  at  law;  and  an* 
other  child,  who  survived  her  only  two  or  three  month*. 
— In  September  1807,  Ann  Howard,  the  widow,  by  deed 
dated  the  8th  of  September  1807,  covenanted  to  levy  a  fifie 
sur  cognizance  de  droit  come  ceo,  &c.  of  the  said  premises, 
which  was  duly  levied  accordingly,  as  of  Trinity  terdi  hi 
the  47  Geo.  III.,  and  was,  by  the  said  deed,  declared  to 
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enure  to  inch  uses  as  she  the  said  Ann  Howard  should, 
by  deed  or  will,  limit  or  appoint ;  and  in  default  of,  and 
subject  to  sack  limitation  or  appointment,  to  the  use  of 
herself  for  life,  with  remainder  to  the  use  of  the  said 
WiSatn  Howard  her  son,  the  said  ESzabetb  Howard  her 
dmghter,  and  the  said  George  Gardner  her  grandson,  as 
tenants  in  common  in  fee. — This  fine  was  passed,  without 
the  knowledge  or  consent  of  the  said  William  Howard 
the  son. — In  May  1809,  William  Howard  the  son  died, 
baring  first  duly  made  his  last  will,  dated  the  27th  of 
December  1808,  whereby  he  devised  all  his  real  estates' 
whatsoever  and  wheresoever,  and  whether  in  possession, 
reversion,  remainder,  or  expectancy,  unto  and  to  the  use 
of  the  plaintiffs  Henry  Gretton  and  Isaac  Andrews,  their 
heirs  and  assigns  for  ever  \  and  left  the  infant  defendant 
WUBam  Howard  the  younger,  his  eldest  son  and  heir  at 
law, — the  plaintiff  Jane  Howard  his  widow, — and  the 
infant  plaintiffs  George,  James,  Edward,  Ann,  and  Jane 
Howard  the  younger,  him  surviving. — Ann  Howard  the 
widow,  after  the  death  of  the  said  William  Howard  the 
son,  made  her  last  will,  dated  the  7th  of  August  1809,  and 
thereby  directed,  limited,  and  appointed  that  all  those 
three  messuages  or  tenements,  situate  in  ft.  Martin's  lane* 
&c  in  the  said  will  particularly  described,  with  the  ap- 
purtenances, being  part  of  the  estate  devised  to  her  by 
the  will  of  the  said  testator  Searle  Edward  Howard,  should 
thenceforth  be  and  remain,  and  that  the  said  indenture 
and  fine  should  enure,  as  to  one  moiety  of  the  said  pre* 
raises,  to  the  use  of  her  grandson  the  said  George  Gardner, 
his  heirs  and  assigns  $  and  as  to  the  remaining  moiety,  to 
the  use  of  Benjamin  Page,  William  Watson,  and  Robert 
Langley  Appleyard,  their  heirs  and  assigns ;  and  she  fur* 
ther  directed  that  all  that  messuage  or  tenement  called 
the  Golden  Cress,,  situate  at  Charing  Cross  aforesaid,  and  all 
those  other  messuages  and  buildings,  adjoining  thereto, 
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*****         -with  the  appurtenances,  being  the  remainder  of  the  estates 
Grbtton       devised  by  the  will  of  the  said  Stark  Edward  Howard, 
*-  should  thenceforth  be  and  remain  to  the  use  of  her  daugh- 

ter, the  defendant  Elizabeth  Howard,  her  heirs  and  as*  • 
signs  for  ever. — Ann  Howard  died  on  the  J  Oth  of  Febru- 
ary 1810,  leaving  the  defendant  Elizabeth  Howard  her 
only  remaining  child;  the  defendant  William  Howard 
die  younger,  her  grandson,  and  heir  at  law  as  well  to  her 
as  to  the  said  Searle  Edward  Howard;  the  infant  plain- 
tiff, her  grandchildren  by  her  son  William  Howard  j  and 
the  defendant  George  Gardner,  her  o«ly  other  grandchild, 
her  surviving. — Upon  her  decease,  her  daughter  Elizabeth 
the  said  George  Gardner,  and  the  said  R.  L.  Appleyard,  on 
behalf  of  hin\self  and  the  said  B.  Page  and  W.  Watson, 
respectively  entered  upon  the  estates  and  premises,  and 
have  ever  since  received  the  rents  and  profits  thereof, 
claiming  to  be  entitled  to  certain  parts  or  proportions 
thereof  respectively,  under  the  will  of  Ann  Howard  the 
widow. — A  bill  was  filed  by  the  devisees  of  William  Ho- 
ward the  son,  against  the  devisees  named  in  the  will  of 
Ann  Howard,  the  widow,  and  against  William  Howard 
the  younger,  the  heir  at  law;  the  plaintifis  insisting  that, 
under  Searle  Edward  Howard's  will,  Ann  Howard  took 
only  an  estate  for  life,  with  remainder  to  the  heirs  of  her 
>  body,  as  tenants  in  common,  either  in  tail,  or  for  life  only, 
expectant  upon  her  decease;  and  that  in  either  case,  whe- 
ther the  respective  interests  of  her  children  were  to  be 
estates  tail  in  their  several  shares,  or  estates  (or  life  only, 
still  the  said  William  Howard  the  son,  as  the  heir  at  law 
of  his  father  the  testator  Searle  Edw'ard  Howard,  must 
have  taken  the  ultimate  remainder  or  reversion  in  fee  in 
all  th$  shares ;  and  consequently  must  have  been  absolutely 
entitled  to  his  own  one-sixth  part  devised  to  him,  and  to 
the  shares  of  such  others  of  the  said  testator's  children,  as 
died  without  issue  in  his  life-time.— The  defendants,  on 
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Ac  contrary,  insisted  that  the  said  Ann  Howard  took  an  *81<5. 

estate  tail,  and  a  question  was  made  between  them,  whe-      Gebttok 

ther  or  not  the  fine  levied  by  her  were  effectual  to  bar  4*       »• 

that  estate  tail ;  the  infant  defendant  William  Howard, 

the&eir  at  law,  contending  that  she  took  such  estate  tail 

If  the  gift  of  her  husband,  and  was*  therefore  incapable 

of  barring  it ;  and  that  by  force  of  stat.  1 1  Hen.  7.  c.  20, 

the  fine  levied  by  her  was  void: — the  other  defendants, 

on  the  contrary,  contending  that  the  fine  was  good,  and 

chiming  under  the  deed  to  declare  the  uses  thereof,  and 

under  the  said  Ann  Howard's  will, (a). — The  cause  was 

heard  before  the  Master  of  the  Rolls,  on  the  5th  of  July 

1813,  when  his  Honour  ordered  a  case  to  be  stated  for  the 

opinion  of  the  judges  of  this  court,  upon  the  following 

questions. 

1st.  What  estate  Ann  Howard  the  widow  todk  under 
the  will  of  Stork  Edward  Howard  her  late  husband  ? 

2d.  In  case  the  court  should  be  of  opinion  that  the  said 
Ann  Howard  took  an  estate  tail  in  the  premises  devised 
to  her  by  her  said  husband's  will,  whether  she  did  by  any 
fine,  deed,  or  instrument,  bar  such  estate  ? 

3d.  In  case  the  court  should  be  of  opinion  that  she 
took  an  estate  for  life,  or  an  estate  tail,  and  did  not  bar 


(a)  The  parties  to  this  suit  were  as  follow— 

^\Iw  Andrwi,       }dcvi9C« of  1  milium  Howard, 

jjj-  J  Jane  Howard, •  widow  of  (     the  son  of  the  tes- 

?.  j  George,  James,        f  [     tator  Searle  Ed- 

$f  Edward,  Ann,        >  infant  children  of  V     Ward  Howard. 

\^&  Jane  Howard,     j  J 

f  daughter  of  the  tes-x 

(Elizabeth  Howard,  \     tator  Searle  Ed-  J 

01  t     ward  Howard,     t  devisees  under  the 

S»  1  iu~„m  n»*Am~      5  *°n  of  *nn  Hawar*  >willof-4»»  Howard 
pj  George  Gardner,     |     the  younger.         t       the  widow. 

5  J  B.  Page,  W.  JFatson,  and  R.  S.  Apple-  ■ 


f  yard J 

V  WUliamHaward  the  younger,  heir  at  law. 
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the  same,  then,  what  estate  each  of  her  children  took  un- 
der the  said  Stark  Edward  Howard's  will  ? 

The  case  came  on  to  be  argued  in  Hilary  term  1815,, 
by  Mr.  Serjt.  Best  for  the  plaintiffs; — Mr.  Serjt.  Lent 
tor  the  defendants,  the  devisees  under  Ann  Howard'* 
will; — and* Mr.  Serjt.  Blesset  for  the  other  defendant* 
William  Howard  the  heir  at  law. 

Mr.  Serjt.  Best  contended  that  the  widow  of  Stark  Ed- 
word  Howard  took  only  an  estate  for  life,  and  that  the 
children  took  an  estate  in  fee,  under  the  will. — As  to  the 
first  point,  the  devise  /  of  all  the  testator's  real  and  per- 
(  sonal  estate,  of  what  nature  or  kind  soever,'  standing  by' 
itself,  would  have  conveyed  a  fee,  if  it  had  not  been  con- 
trolled by  the  subsequent  words,  '  and  after  her  decease* 
'  to  the  heirs  of  her  body,  share  and  share  alike/  Those 
words,  he  said,  must  be  taken  to  be  words  of  purchase, 
and  not  of  limitation ;  and  he  cited  Bagsbaw  v.  Spencer  (o\. 
Dee  <L  Long  v.  Laming  (b),  and  Dee  d.  Strong  v.  Goff(c)j 
to  shew  that  where  it  is  the  intention  of  the  testator  that 
his  estate  shall  be  divided  equally  among  his  children,  the 
word  ( heir*  must  be  considered  as  a  word  of  purchase. 
He  relied  principally  on  the  case  of  Doe  v.  Geff,  for  the 
support  of  this  part  of  his  argument  j  the  only  distinction 
being  that  there,  the  children  were  to  take  as  tenants  in 
common ;  here,  the  estate  was  given  to  them  store  and 
share  alike:  but  there  could  be  no  doubt  but  those  words 
would  give  a  tenancy  in  common.  [Lord  C.  J.  Gibhs. — 
If  the  defendants  admit  that  proposition,  they  give  up 
their  case.]  It  was,  however,  sufficient  for  his  argument, 
that  the  several  children  were  to  take  in  any  way.  In  the 
present  case,  it  was  clear  that  the  testator  intended  that 


(a)  1  Ves.  \42.  per  Lord  Hardwicke,  od  the  £4  point  in  thai  cast, 
p.  146. (6)  a  Bur:  1)00. (c)  ll  East,  666. 
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al  hfc  children  should  take  equally  at  his  wife's  death; 
which  intention  would  be  defeated,  if  the  word  '  bars* 
were  to  be  taken  as  a  word  of  limitation.  In  order,  there- 
Sore,  Co  give  effect  to  the  testator's  paramount  intention, 
which  was  to  provide  for  his  children,  the  estate  of  the 
wife  most  be  narrowed  down  to  an  estate  for  life* — If  he 
were  right  in  that  point,  it  would  be  unnecessary  to  argue 
on  the  second. — Thirdly >  then,  he  contended  that  the  teg* 
fetor's  children  took  an  estate  in  fee  on  the  death  of  the 
widow;  for  the  words  of  the  devise,  under  which  the  widow 
would  have  taken  a  fee,  if  they  had  not  been*  restrained 
by  what  followed,  applied  to  the  children  in  full  force, 
and  unqualified  by  any  subsequent  words.  The  testator 
had  bat  two  objects  in  view  ;  first,  to  give  an  estate  to  his 
wife  in  fee,  provided  she  had  no  children;  but  if  she  had, 
then  to  give  the  estate  to  her  for  her  life,  with  remainder 
in  fee  to  the  children.  He  cited  Doe  d.  GUman  v.  Efoej 
(a\  as  not  to  be  distinguished  from  the  present  case,  and 
as  proving  that  the  children  took  not  only  as  purchaser* 
bet  also  an  estate  in  fee;  and  BaUis  v.  Gale  (6),  to  shew 
the  force  of  the  word  <  estate.*  [Lord  C.  J.  GMs.  Ton 
need  not  cite  cases  to  shew  that  the  word  *  estate'  is  suffi-. 
cieut  to  convey  a  fee;  the  only  question  is,  whether  it  be 
restrained  by  the  subsequent  words  (c).  The  testator  cer- 
tainly intended  that  his  children  should  take  more- than 
an  estate  for  life,  and  I  see  nothing  to  confine  it  to  less 
than  a  fee.] 

Mr.  Serjt.  Letu,  for.  the  defendants,  the  devisees  under > 
Jhm  Howard? s  will,  contended  first  that  the  widow  took 
aa  estate  tail,  and  that  that  was  the  main  intention  of  the 
testator.  The  expression «  heirs  of  the  bod/  was  to  be  con.- 
rideied  as  words  of  limitation  or  of  purchasey  according  to 


1815* 
GaaxTov 
Hawaao* 


(«)  4  East,  3)9.*~r-(&)  a  fist.  48.—~<c)  Fid.  poMk  the 
of  Uthwatt  v.  Bryant,  tnd  Randall  v.  Tuchin.  . 
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the  concomitant  expressions ;  but  it  was  too  much  taf  say 
that  the  words  "  short  and  share  alike"  determined  that 
question.    There  were  cases,  in  which  words  creating  a 
tenancy  in  common  had  been  made  to  give  way  to  the 
first  and  main  intention  of  the  testator ;  and  the  first  de- 
visee had  been  held  to  take  an  estate  tail,  notwithstanding 
those  words  % — Doe  d.  Chandler  v.  Smith  (a)f  Doe  d.  Cock 
v.  Cooper  (J)  and  Pierson  v.  Vickers  (c).    The  cases  which 
had  been  cited  on  the  other  side  did  not  at  all  interfere 
with  this  doctrine ;  and  in  that  oiDoe  v.  Gaff,  which,  he 
said,  was  decided,  not  on  general  principles,  but  on  the 
particular  circumstances  of  the  case,  Lord  Ellenbor  ugh,  in 
delivering  the  judgment  of  the  court,  said  that  that  deci- 
sion would  not  break  in  upon  any  of  the  former  cases. — 
[Lord  C.  J.  Gibbs.    In  Doe  v.  Gof%  there  was  no  devise 
over  in  default  of  issue;  whereas  that  constitutes  the 
strength  of  the  cases  which  you  have  cited.y—Stcondly, 
supposing  the  widow  to  have  taken  an  estate  tail,  the . 
question  was,  whether  she  had  barred  the  entail  by  the 
fine;  or  whether  that  fine  were  void  by  statute  1 1  Henry  7« 
c.  20.  (</).    That   statute,  he  said,  was  passed  for  the 
purpose  of  protecting  jointures,  or  other  provisions  of 
the  husband's  estate,  intended  for  the  support  of  the  wife 
or  their  issue,  from  the  power  of  the  wife ;  but  it  did  not 
■ t_ 

(a)  7  T.  R.  531. (&)  1  East.  SSo; (c)  5  East,  548. 

(rf)  By  that  statute  it  is  enacted  '  That  if  any  woman,  who  has 
'  any  estate  in  dower,  or  for  term  of  life,  or  in  tail,  jointly  with  her 
'  husband,  or  onlv  to  herself,  or  to  her  use,  in  any  manors,  lands, 
'  &c.  of  the  inheritance  or  purchase  of  her  husband,  or  given  to  the 
'  said  husband  and  wife  in  tail,  or  for  term  of  life,  by  any  of  the  an- 
'  cestors  of  the  husband,  or  .by  any  other  person  seized  to  the  use  of 
'  the  husband,  or  of  his  ancestors, — shall  hereafter,  being  sole,  or 
'  with  any  after-taken  husband,  discontinue,  aliene,  release,  or  con- 

*  firm  with  warranty,  or  by  covin  suffer  any  recovery  of,  the  same  - 
'  against  them,  or  any  other  seized  to  their  use ; — all  such  recoveries, 

*  discontinuances,  alienations,  releases,  confirmations,  and  warranties 
'  shall  be  void.1— That  act  ii  confirmed  by  stat.  39  Hen.%.  c.  36, 
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apply  to  a  Case  like  the  present*  where  the  devise  must  be 
considered  as  a  mere  act  of  bounty  to  the  wife. — [Mr.  J. 
Head.  When  that  act  passed,  the  husband  could  not 
detise  except  by  custom  ;  it  can  only  therefore  apply  to 
settlements  made  at  the  time  of  the  marriage.]  This 
subsequent  disposition*  therefor*,  he  contended  was  quite 
out  of  the  meaningof  that  act.  He  cited  Fosters  Pitfall  (a) 
and  Hughes  v.  Clubb  (b)>  where  it  was  holden  that  if  a  man 
devise  to  his  wife  in  tail  general^  remainder  over  in  fee, 
the  wife  may  levy  a  fine  or  suffer  a  recovery  with  a  sub- 
sequent husband;  because,  though  within  the  letter,  it 
was  not  within  the  intent  of  the  statute,  which  extended 
only  to  lands  settled  on  the  wife  by  way  of  jointure,  to 
which  their  issue  would  be  inheritable. — He  also  cited 
Brakes  Abridgt.  tit.  Don,  pi.  69,  4  Co.  4;  and  Dyer,  248, 
to  the  same  point. — Thirdly ;  but  supposing  the  widow  to 
have  taken  only  an  estate  for  life,  or  to  have  taken  an 
estate  tail,  and  not  to  have  barred  the  entail ;  he  con- 
tended, as  had  been  contended  for  the  plaintiffs,  that  the 
children  took  an  estate  in  fee. 

Mr.  Serjt.  Blfsset,  for  William  Howard  the  heir  at  law, 
contended  that  the  widow  took  an  estate  tail  special,  in 
consequence  of  the  words, '  in  default  of  issue  to  be  law- 
4  fully  begotten  by  me;'— that  she  had  not  barred  the  en- 
tail ;  and  consequently,  that  William  Howard  took  the 
whole  estate,  as  issue  in  tail.  It  was  impossible,  he  said, 
to  get  over  the  cases  which  had  been  cited  on  the  part  of 
the  other  defendants  as  to  the  first  point;  whereas  that 
of  lioe  v.  E/vey,  which  had  been  cited  for  the  plaintiffs* 
had  no  application  to  the  present;  for  the  question 
there  was,  whether  the  limitation  in  the  will  were  to 
be  considered  as  an  executory  devise,  or  a  contingent 
remainder;  and  there  was  no  case  cited  there,  which 


1615. 

Ghetto* 

v. 
Hawaro. 


(a)  Cro.  EL  2j  1  Leo.  201.  8.  C. — 
VOL.  H.  C 


-(&)  1  Com.  ttcp.  360. 
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related  at  all  to  the  question  now  before  the  court.-*- 
Secondly  (a)  as  to  the  capacity  of  the  wife  to  levy  a  fine. 
It  was  clear  that  the  statute  of  Hen.  7th  meant  to  protect 
the  estates  of  the  issue  in  tail  *  and  that  when  the  hus- 
band had  settled  lands  on  his  wife  in  tail,  or  in  any  other 
way,  by  which  his  own  issue  were  to  be  benefited,  it  was 
not  to  be  in  the  wife's  power,  by  any  mode  of  convey- 
ance, to  prevent  that  benefit  from  accruing  to  the  issue. 
Though  this  case  could  not  have  existed  at  the  time  when 
the  act  passed,  because  alienations  by  will  had  not  then 
been  introduced,  yet  he  contended  that  all  cases  which 
fell  within  the  mischief  intended  to  be  remedied,  fell  also 
within  the  meaning  of  the  statute ;  the  words  of  which 
were  large  enough  to  embrace  every  species  of  alienation. 
That  this  was  the  right  way  of  expounding  statutes  ap- 
peared by  Hardrtss  211 3vrhere  cases  were  cited  to  shew 
that  things  constituted  de  novo  have  often  been  construed 
to  be  within  the  meaning  of  former  laws,  e.  g.  the  stat.  4 
Ed.  3.,  which  gives  trespass  to  an  executor  de  bonis  aspor- 
tatis  in  vitd  testatoris,  extends  to  an  administrator ;  which 
office  was  not  constituted  till  the  31  Ed.  3.  c.  1 1 .  [Mr.  J. 
Heath,  Is  this  res  integra  t  Has  not  this  point  been  decided 
by  the  cases  cited  by  my  brother  Lens?"]  In  those  cases ,  the 
devise  was  to  the  wife  in  tail  general ;  and  the  distinction 
on  which  he  (Mr.  Serjt.  Blossei)  relied  was,  between  tail 
general  and  special.  The  argument  for  the  other  defend- 
ants had  rested  on  the  difference  between  a  settlement  in 
consideration  of  marriage,  and  a  mere  devise  ;  that,  how- 
ever, was  not  the  true  distinction;  for  if  a  man  were  to 
settle  an  estate  on  his  intended  wife  before  marriage, 
with  remainder  to  her  heirs  in  tail  general,  there  would 


(a)  Mr.  Serjt.  Best,  in  his  reply,  also  argued  against  the  power 
of  the  widow  to  levy  a  fine,  supposing  her  to  have  taken  an  estate 
tail ;  but  to  avoid  repetition,  his  arguments  on  this  point  are  blended 
wkh  those;  of  Mr.  Serjt.  Blosset. 
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be  nothing  to  prevent  her  from  cutting  off  that  entail ;  1816* 

for  the  statute  was  intended  for  the  protection  of  the      GrTttok 


's  issue  only.    Though  the  word  jointure  was  »• 

often  used  in  these  cases,  the  question  was,  not  whether 
tke  lands  devised  were  given  by  way  oi  jointure  or  not ; . 
hot  whether  they  were,  as  in  the  present  instance,  given. 
ex  provision*  viri,  for  the  support  of  the  husband  s  chil- 
dren. [Lord  C.  J.  Gibbs.  Certainly,  if  a  husband  give 
an  estate  to  his  wife  in  tail  general,  he  deserts  the  benefit 
given  to  him  by  the  statute ;  the  cases,  therefore,  which 
were  cited  by  my  brother  Lens,  are  only  to  be  considered 
as  to  the  general  principle.] 

Mr.  Serjt.  Best,  in  reply,  entered  considerably  at  large 
into  the  case  of  Doe  v.  Gcf,  and  contended  that,  both 
from  the  arguments  and  the  judgment,  it  was  evident 
that  that  case,  though  still  stronger  than  the  present  in 
favour  of  the  extension  of  the  life  estate,  was  decided  04 
the  same  general  principles  which  must  govern  the  pre- 
sent. Both  the  present  case,  however,  and  that  of  Doe 
v.  Geff  were  materially  different  from  those  which  had 
been  cited  by  the  defendants ;  for  in  the  latter  there  was 
a  devise  over  in  default  of  issue,  and  therefore,  the  ulti- 
mate estate  could  not  take  effect  till  after  a  general  failure 
of  issue ; — here,  on  the  contrary,  the  estate  of  the  wife 
depended  on  the  contingency  of  there  being  any  chil- 
dren ;  and  the  moment  that  event  took  place,  her  estate 
was  determined.  [Lord  C.  J.  Gibbs.  Suppose  a  child  bad- 
been  born  who  had  married,  and  had  died  leaving  chil- 
dren, in  the  life-time  of  the  widow ;  what  would  have 
become  of  the  estate  ?]  The  grand-children,  he  said, 
would  have  taken  the  estate  in  fee,  and  the  widow  would . 
have  had  no  contfoul  over  it. 

The  following  certificate  was  afterwards  sent  to  the 
Master  of  the  Roils. — We  have  heard  this  case  argued  by 
counsel,  and  are  of  opinion  first%  that  Ann  Howard  the 
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Grettoit 

n. 
Haward. 


widow  took,  under  the.  will  of  Searle  Edward  Hawdrd, 
her  late  husband,  an  estate  for  life  only  in  the  devised 
premises  •,  and  consequently,  the  second  question  proposed 
to  us  does  not  arise.  Thirdly,  that  each  of  her  six  chil- 
dren took,  under  the  said  will,  a  fee  simple  in  remainder, 
expectant  upon  the  mother's  life  estate,  in  one  undivided 
sixth  part  of  the  said  premises,  as  tenant  in  common 
with  the  other  five  children. 

V.Gibbs. 

J.  Heath. 

A.  Chambre. 

R.  Dallas. 


1815. 


An  executor, 
who  takes  no 
beneficial 
interest  under 
the  will,  is  a 
competent  attest* 
ing  witness  to 
pro? e  the  execu- 
tion of  it,  within 
the  statute  of 
frauds. 


•         J»HIPPS  and  CHESTER  V.  PlTCffER. 

This  was  a  case  which  the  Vice-chancelkr  directed  to  be 
sent  for  the  opinion  of  this  court,  and  was,  in  substance, 
as  follows.-^- ZrrW  Claringboidd,  of  the  parish  of  River,  in 
the  county  of  Kent,  deceased,  by  will  dated  1 1th  of  June, 
1811,  after  directing  all  his*  jnst  debts  to  be  paid  by  his 
executors  thereinafter  named,  bequeathed  to  his  wife  the 
use  of  his  dwelling-house  and  furniture,  and  50/;  a  year  to 
be  paid  out  of  the  rents  and  profits  of  his  real  estates  for 
her  life \  after  her  death  he  gave  the  use  of  the  said 
dwelling-house,  and  of  the  field  in  which  the  same  stood,' 
to  his  son,  Israel  Ctaringbould,  for  his  life ;  and  after  his 
death,  he  gave  all  die  residue  of  his  real  estates  and  effects 
whatsoever,' both  real  and  personal,*  to  his  son  Richard, 
and  daughter  Ants,  wife  of  William  Pkipps>  to  be  divided 
equally  between  them-  as  tenants  in  common,  to  them, 
their  heirs,  executors,  &c  for  ever,  in  case  such  remain- 
der should  not  exceed  1O00A  : — But  if  it  should  exceed 
1000/.  then  he  bequeathed  the  sum  so  exceeding  1000 A 
to  the  children  of  his  son  Israel,  to  be  laid  out  upon  them; 
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in  each  way  as  his  executors  should  think  fit  The  tes-  1815. 
tator,  then,  after  stating  that  he  had  sold  to  the  said  Phi p Ft 
W.  Pbipps,  his  son  in  law,  the  two  bog  meadows  for  the  p  •• 
sum  of  100/.  which  sum  he  had  lodged  in  the  hands  of 
the  said  W.  Pbipps  for  the  purpose  therein  mentioned ; 
and  after  directing  the  payment  of  the  said  sum  of  100/. 
as  therein  mentioned,  appointed  the  plaintiffs  John  Pbipps 
and  Thomas  Chester,  and  the  survivor  of  them,  executors 
and  executor  of  his  will.  And  the  testator  further 
willed  that  his  executors,  or  the  survivor  ,of  them,  for 
the  performance  of  his  said  will,  and  in  order  to  raise 
money  for  the  payment  of  his  debts,  and  of  all  the  lega- 
cies and  expences  attending  the  performance  of  his  will, 
should  and  might,  with  all  convenient  speed  after  his 
decease,  bargain,  sell,  and  alien  in  fee-simple  a]l  bis  free- 
hold lands,  houses,  and  premises,  except  his  dwelling- 
house,  &c. ;  for  the  doing,  executing,  and  perfect  finish- 
ing whereof,  the  testator  gave  his  said  executors  full 
power  and  absolute  authority  to  grant,  alien,  sell,  con- 
vey, and  assure  all  the  same  freehold  lands  and  premises 
to  any  person  for  ever  in  fee  simple,  by  every  such  law- 
ful way  as  the  said  executor  should  think  fit  or  neces- 
sary.— The  said  will  was  signed  and  published  by  the 
testator,  in  the  presence  of  Henrietta  Rousseau,  Mary 
Chester,  and  Thomas  Chester,  who  signed  their  names 
thereto,  as  attesting  the  execution  thereof.  Thomas 
Chester,  one  of  the  subscribing  witnesses,  was  the  same 
Thomas  Chester  who  was  named  as  one  of  the  executors 
of  the  said  will.— The  testator  died,  without  having 
altered  pr  revoked  his  will,  leaving  John  and  Israel  Cla- 
rin$bould,  his  heirs  in  gavelkind,  surviving  him.— The 
plaintiffs  I.  P})ipps  ?nd  T.  Chester  duly  proved  the  will,  and 
took  upon  themselves  the  execution  of  the  trusts  thereof. 
The  testator,  at  the  time  of  making  his  will  and  of  his 
death,  was  seized  in  fee  of  certain  lands  in  the  parish  of 
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1615.  River  aforesaid,  not  being  part  of  the  said  dwelling-house, 

»Phi  pps         &c. ;  and  the  personal  estate  and  effects  of  the  testator,  not 
p     ***  specifically  bequeathed,  notbeingsufficientforthepayment 

of  his  debts,  legacies,  and  funeral  expences,  the  plaintiffs, 
in  execution  of  the  trusts  of  the  will,  entered  into  a  con- 
tract with  the  defendant  for  the  sale  of  a  piece  of  land, 
being  part  of  the  testator's  real  estate,  but  not  forming 
part  of  the  said  dwelling-house,  &c. ;  and  the  question 
'  Was,  whether  the  plaintiffs,  as  devisees  named  in  the  will, 
or  by  virtue  of  any  power  thereby  reposed  in  them, 
could  convey  to  the  defendant  the  legal  estate  and  in- 
terest in  the  said  lands  so  contracted  to  be  sold  to  him. 
— The  case  came  on  for  argument  in  last  Easier  term, 
when 

Mr.  Serjt.  Rough,  for  the  plaintiffs,  observed  that  the 
question  on  which  the  case  arose  was,  whether,  the  at- 
testation of  the  will  were  good ; — 7*.  Chester  9  one  of  the 
Subscribing  witnesses,  being  also  a  devisee  under  the  will. 
But  whatever  doubt  there  might  formerly  have  been 
upon  this  subject,  before  the  stat.  25  Geo.  2.  e.  6.  (a),  while 
the  question  remained  open,  it  was  now  confined  to  a 
very  narrow  point;  viz.  whether  Chester  were  to  be  con- 
sidered as  taking  such  an  interest  under  the  will,  as  to  be 
precluded  from  proving  the  execution  of  it.  This  point* 
he  said,  was  decided  by  the  case  of  Bettison  v.  Bromley  (*), 
where  it  was  held  that  the  wife  of  an  acting  executor, 

(a)  That  statute,  in  explanation  of  the  statute  of  frauds,  eg  Car.  2. 
c.  3.  i.  5.  enacts,  '  That  if  any  person  shall  attest  the  execution 

*  of  any  will  or  codicil,  to  whom  any  beneficial  devise,  legacy, 

*  estate,  interest,  gift,  or  appointment,  of  or  affecting  any  real  or 

*  personal  estate,  (except  charges  on  lands,  tenements,  or  heredita- 
«  ments,  for  payment  or  any  debts,)  shall  be  thereby  given  or  made ; 
'  such  devise,  legacy,  &c.  shall,  so  far  only  as  concerns  such  person 

*  attesting  the  execution  of  such  will  orcodieil,  or  any  person  claim- 
'  ing  under  him,  befutterly  null  and  void ;  and  such  person  shall  be 
'  admitted  as  a  witness  to  the  execution  of  such  will  or  codicil, 

*  within  the  intent  of  the  statute  of  frauds,  notwithstanding  such 
.' devise,  legacy,  &c.' 

Q)\*E*sL  850. 


Pitcher. 
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taking  no  beneficial  Interest  under  the  will,  was  a  com-  ISIS* 

petent  attesting  witness  to  prove  the  execution  of  it,  Piiifps 
'within  the  statute  of  frauds.  The. competency  of  the 
•  witness  in  that  case  was  contended  for  and  established, 
on  the  ground  that  he  fook  no  interest  under  the  will, 
either  by  way  of  legacy,  or  residuum,  but  only  a  bur- 
thensome  office ;  and  the  only  difference  between  that 
case  and  the  present  was,  that  in  the  former,  the  witness 
was  the  wife  of  the  executor ;  in  the  latter,  the  executor 
himself.  The  cases  referred  tQ  on  that  occasion,  he  said, 
were  equally  applicable  to  the  present. 

Mr.  Serjt.  Best,  cmtrk,  endeavoured  to  distinguish  the 
present  case  from  that  of  Bettison  v.  Bromley,  and  the 
cases  there  cited,  by  the  circumstance,  that  here  the 
testator's  estate  was  to  be  immediately  sold  by  the  exe- 
cutors, who  consequently  were  immediately -interested  in 
establishing  the  will.  In  executing  the  powers  created 
by  the  will,  Chester  would  be  justifying  himself  by  his 
own  evidence,  for  he  could  be  only  justified  by  the  pro* 
Auction  of  the  will.  [Mr.  J.  Heath.  Who  could  impeach 
him  ?]  The  heir  at  law ;  and  if  an  action  were  brought 
against  any  person  to  whom  the  executors  had  conveyed 
the  property,  they  would  have  an  interest  in  maintaining 
such  person's  title. 

The  CKef  Justice,  however,  observed  that  no  such  in- 
terest would  exist ;  a  purchaser  would  examine  the  title 
of  the  executors,  and  would  buy  or  not  according  to  the 
result.  If  indeed  the  executors  were  to  enter  into  cove- 
nants, they  would  have  an  interest  in  establishing  the 
title*  but  there  would  be  no  necessity  for  them  to  enter 
into  such  covenants. 

The  following  certificate  was  afterwards  sent  to  the 
Vice-chancellor. — We  have  heard  this  case  argued  by 
counsel,  and  are  of  opinion  that  the  plaintiffs  can,  by 
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l8l5.  virtue   of  the  power  in  them  by  the  said  will  reposed, 

PhTpps        convey  to  the  said  Joseph  JVebb  Pitcher,  the  defendant, 
»•  the  legal  estate  and  interest  in  the  said  lands  contracted 

to  be  sold  to  him,  as  stated  in  the  case. 

V.  Gibbs. 
J.  Heath. 
A.  Chambre. 
R.  Dallas. 


1815. 


EDWARDS  V.  SYMONS. 


^.bequeaths  one  This  was  a  case  sent  by  the  Vice-chancellor  for  the  opl- 

shilling  to  his  '-    '  *  *  • 

eldest  son  and  nion  of  the  judges  of  this  court,  and  was,  in  substance, 

heir  at  law,  mm  r^i\^mtt . 

and  then  devises  *s«>lk>ws: 

his  estate  to  Thomas  Luce,  deceased,  being  seized  in  fee  of  freehold 

inaintenance  of  estates  in  or  near  Saltash,  in  the  county  of  Cornwall,  by 

his  six  younger     his  will,  dated  the  5  th  of  April  1794,  after  giving  direc- 

children,£.C.        .  "  f  ,     •     ,        r  ,f 

&c. ; and jmme-  tions  respecting  his  funeral  &c,  devised  as  follows: — 

diautly  on  the  «  ^nj  ^  to  au  my  WOrl<Jly  estate,  both  real  and  personal, 
ing  the  age  of      I  give,  devise,  and  bequeath  the  same  as  follows :  First 

Xihen\o  his  'said  *  £*ve  t0  m?  Wl*e>  ^nn  ^^  a^  tnat  ^ease^°^  messuage, 

six  children,  &c.  in  Fore-street,  in  the  borough  of  Saltash,  with  all  my 

the  survivor  and  homehojd  goods,  furniture,  &c,  and  all  my  money,  secu- 

survivoTs  of  rities  for  money,  &c.    Also  I  give  and  bequeath  unto  my 

them,  their  w         r»             •  #•     ^  «*  »      »»             «       . 

heirs  and  assigns  four  daughters,  Mary  Rowe,  wife  df  John  Rofue,  Sarah 

for  ever,  as  te-      frail,  wife  of  William  Trail,  Ann  and  Margaret  Luce, 

nants  in  com-  .    .•  .  . 

mon : — Held       the  sum  of  one  shilling  each :  Also  I  give  and  bequeath 

Uurnh^md      junto  my  son,  James  Ly>ce,  the  sum  of  one  shilling,  to  be 
4  mrvivors'  was 
to  be  referred  to 

the  testator's  death,  and  not  to  the  coming  of  age  of  the  youngest  child  ;  and  there- 
fore, that  B-,  having  died  without  issue  and  intestate  after  the  testator's  death,  and 
before  the  coming- of  age  of  the  youngest- child,  had,  at  the  time  of  his  death,  a  fee 
aim  pie  estate  in  reversion  *  in  one  sixth  part,  as  lenaut  in  common  wit)}  his  surviving 
brothers  and  sisters,  which,  on  his  death,  descended  to  the  heir  at  law. 
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paid  by  my  executors  hereinafter  named,  as*  soon  as  my 
said  children  shall  attain  his  or  their  respective  ages  of 
twenty-one  years.— I  give,  devise,  and  bequeath  all  my 
freehold  and  copyhold  farm,  lands  and  premises,  known 
by  the  name  of  Luce's  tenements,  situate  in  old  Trematon, 
m  the  parish  of  Saint  Stephen  by  Saltash,  which  I  am 
entitled  to  upon  the  death  of  my  mother  Ann  Luce,  unto 
Jewell  Doieige  and  William  Trail,  upon  trust  to  receive 
the  rents  and  profits  thereof,  and  apply  the  same  towards 
the  maintenance,  education,  and  advancement  in  the 
world  of  my  six  children,  John,  Thomas,  Henry,  Francis, 
William,  and  Elizabeth  Luce;  and  immediately  on  the 
said  Elizabeth  Luce's  attaining  the  age  of  twenty-one 
years,  then  I  give  and  devise  all  my  said  freehold  and 
copyhold  lands,  hereditaments,  and   premises,  which  I 
may  die  possessed  of,  unto  my  said  six  children,  John, 
Thomas,  Henry,  Francis,  William,  and  Elizabeth  Luce,  and 
the  survivor  and  survivors  of  them,  their  heirs  and  assigns 
for  ever;  to  hold  as  tenants  in  common,  and  not  as  joint 
tenants :  And  I  do  hereby  charge  all  my  lands  and  pre- 
mises with  the  payment  of  my  just  debts,  and  funeral 
expences." — The  testator  made  a  codicil  tothis  will; 
dated  the  7th  of  April  1794,  by  which  he  directed  that 
his  daughter  Ann,  named  in  the  will,  should  share  and 
share  alike  with  his  six  children,  John,  Thomas,  Henry, 
Francis,  William,  and  Elizabeth,  of  the  premises  men- 
tioned in  his  will ;  and  he  thereby  ratified  and  confirmed 
has  will  in  all  other  particulars  thereof. — The  testator 
died  on  the  1 1th  of  February  1799,  leaving  James  Luce% 
his  eldest  son  and  heir  at  law,  and  the  said  John,  Thomas, 
William,  Elizabeth,  and  Ann  Luce,  five  of  the  devisees 
named  in  the  will  and  codicil,  him  surviving;  Henry 
and  Francis  Luce,  the  two  other  devisees,  having  died  in 
the  testator's  lifetime.    Thomas  Lues  the  son,  and  one  of 
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the  devisees,  died  in  October  1800,  without  ifsue,  and 
intestate,  before  the  said  Elizabeth  Luce  had  attained  the 
age  of  twenty-one  years,  which  she  did  in  May  181 U 
The  plaintiff  filed  his  bill  in  the  court  of  Chancery  for  a 
partition,  claiming  to  be  entitled  to  one  fifth  of  the  estate 
devised,  as  having  been  conveyed  to  him  by  James  Luce, 
on  whom  he  insisted  such  share  descended,  upon  the 
death  of  his  brother  Thomas;  and  the  question  was,  whe- 
ther Thomas  Luce,  the  son,  had,  at  the  time  of  his  death, 
any  and  what  estate  in  reversion  in  the  freehold  estate  of 
the  testator,  or  in  any  and  what  share  thereof,  which 
on  his  death  descended  to  his  heir  at  law. — The  cast 
came  on  to  be  argued  in  last  Easter  term. 

Mr.  Serjt.  Lens,  for  the  plaintiff,  observed  that  the  only 
question  was,  whether  Thomas  Luce  took  any  estate  imme* 
diatelyon  the  testator's  death;  for  if  he  did,  there  could 
be  no  doubt  but  that  it  would  descend  to  the  heir  at  law 
at  his  decease.  The  case  would  therefore  turn  on  the  ex- 
pression c  survivor  and  survivors9  in  the  devise  to  the  testa* 
tor's  six  children  j— whether  it  meant  those  who  should 
be  alive  at  the  testator's  death,  or  at  the  time  when 
Elizabeth  Luce  should  attain  the  age  of  twenty-one  years: 
— He  contended  that  the  former  was  the  proper  com 
struction.  The  principle,  he  said,  had  been  frequently 
recognized,  that  where  the  expression  in  the  will  was 
only  meant  to  denote  the  time  when  the  devise  should 
take  effect,  as  in  the  present  case  by  the  adverb  nvhm>  no 
contingency  was  thereby  created;  and  the  interest  vested 
immediately,  though  the  actual  transmission  of  the  estate 
did  not  take  place  till  a  subsequent  period.  He  cited 
Borastons  case  (a),  as  being  the  leading  case  on  this 


(«)  3  Co.  19. 
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point,  and  Goodttilt  d.  Harvard  v.  FTMty  (*),  Denn  d. 
SMtrtlnvaite  v.  Sattertkvmte  (*),  and  Dor  d.  JPiwfc*  v. 
Lf»  (0,  as  recognising  and  confirming  BorastotCs  case ; 
of  which  indeed  the  three  latter  cases  were  merely  ex- 
emplifications. [The  court  directed  the  learned  Serjeant's 
attention  to  the  case  of  Rose  d.  Fere  v.  Hili(d),  as  still 
more  closely  applicable  to  the  present  case,  because,  like 
the  present,  the  devise  was  to  the  testator's  children, 
'tmd  their  survivors  :y  and  it  was  held  that  those  words 
did  not  destroy  the  testator's  intention,  which  was  to 
give  a  tenancy  in  common  \  following  the  doctrine  laid 
down  in  Btisstt  v.  CramueU  (e) ;  and  the  reason  given  by 
Mr.  J.  Wihmi,  for  his  judgment  in  that  case  was,  that  the 
testator  could  not  mean  to  exclude  the  representatives  of 
his  children,  if  they  should  die  leaving  any.]  Mr.  Serjt. 
Lau  observed  that  the  suggestion  which  had  been  thrown 
out  by  the  court,  had  anticipated  the  argument  which  he 
was  about  to  make  use  of,  viz.  that  if  any  of  the  children 
had  married  before  Etixabetb  Luce  had  attained  the  age 
of  twenty-one,  and  had  then  died,  the  issue  of  such  mar* 
riage  would  have  been  unprovided  for; — and  this,  he 
said,  was  an  inconvenience  which  the  courts  often  guarded 
against,  in  cases  where  the  testator's  intention  was  doubt- 
ful, by  creating  estates  tail  instead  of  life  estates,  though 
the  disposition  might  rather  resemble  the  latter  fhan  the 
former. 

Mr.  Serjt.  Copley,  contrk,  admitted  that  the  whole 
question  turned  on  the  construction  to  be  put  on  the 
term  '  survivor  or  survivors ;' — that  is,  to  what  particular 
time  that. expression  was  referable.  In  all  the  cases  on 
this  subject,  he  said,  the  courts  had  never  referred  this 


J  815. 

Edwards 

v. 
Symoks. 


(«)  i  Bur.  4*8 (*)  l  Bl.  519. <*)  3  T.  R.  41. 

(d)  3  Btir.188).— -(e)  3  Leo.  373,  1  Salk.2t6.  S.  C. 
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3  615.  expression  to  the  death  of  the  testator,  except  in  cases  of 

Edwards       necessity.     In  Haws  v.  Haws  (a),  Lord  Hardwicke  said 
,   ?•  that  it  was  an  unnatural  construction,  because  a  testator 

seldom  provided  for  a  contingency  which  was  to  happen 
in  his  life-time.  So  in  Brown  v.  Bigg  (*),  the  Master  of 
the  Rolls,  Sir  W.  Grant,  observed  that  the  general  leaning 
of  the  court  was  against  construing  the  words  of  sur- 
vivorship to  relate  to  the  death  of  the  testator;  and 
in  Russet  v.  Long  (c),  it  was  laid  down  that  that  con- 
struction was  not  to  be  adopted  if  any  other  could  be 
found.  [Lord  Chief  Justice  GMs.  In  Rose  v.  Hill  the 
survivorship  might  as  well  have  been  referred  to  the 
death  of  the  testator's  widow,  as  to  that  of  the  testator 
himself;  and 'yet  the  court  put  the  latter  construction 
upon  it.]  The  learned  serjeant  then  referred  to  the 
case  of  Garland  v.  Thomas  (</),  in  which  all  the  cases  on 
the  subject,  both  at  law  and  in  equity,  were  referred  to. 
In  the  present  case,  however,  the  manifest  intention  of 
the  testator  was  to  disinherit  the  heir  at  law,  since  he  left 
him  a  legacy  of  one  shilling:— Now  it  might  very  naturally 
be  in  the  contemplation  of  the  testator,  that  one  or  two 
of  his  children  might  die  before  Elizabeth  Luce  had  -at- 
tained the  age  of  twenty-one  ;  in  which  case,  if  the  con- 
struction contended  for  by  the  other  side  were  correct, 
their  shares  would  go  to  the  heir  at  law,  contrary  to 
the  manifest  intention  of  the  testator : — Whereas,  by 're- 
ferring the  survivorship  to  Elizabeth  Luce**  coming  of  age, 
nothing  could  go  to  the  heir  at  law,  unless  all  the  children 
died  before  that  period ;  which  was  highly  improbable. 
[Mr.  J.  Heath  observed  that  the  heir  could  not  be  dis- 
inherited without  express  words.]     That  rule,  he  said, 


(a)  3  Atk.  524. (fc)  7  Vet.  Jun.  279 («)  4  Vet.  Jun.  551. 

((/)  1  M  R.  82. 
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had  been  relaxed  in  a  late  case  in  this  court  (a)  *  though 
the  mmspnbandh  he  admitted,  lay  with  the  devisee.  With 
respect  to  the  previous  trust,  which  was  to  receive  the 
profits  and  apply  them  towards  the  maintenance  and 
ecbcation  of  the  children,  he  contended  that,  if  any  one' 
of  the  children  had  died  during  the  existence  of  that  trust, 
ft  would  have  enured  to  the  benefit  of  the  remaining  chil- 
dren ; — if,  therefore,  the  intermediate  estate,  would  go  to 
the  survivors,  it  was  reasonable  to  suppose  that  they  were 
to  have  the  whole  benefit  of  the  estate,  when  it  should 
vest  absolutely  in  them. 

Mr.  Serjt.  Lensj  in  reply,  contended  that  it  was  too 
much  to  say  that  it  was  the  evident  intention  of  the  tes- 
tator to  disinherit  his  heir  at  law ;  for  he  had  bequeathed 
the  sum  of  one  shilling  to  four  of  his  daughters  also  •,— 
the  fair  presumption  was  that  the  heir  was  otherwise 
provided  for.  It  could  never  be  presumed,  that  the  tes- 
tator had  carried  his  intention  of  disinheriting  his  heir  so 
far,  as  to  prevent  the  possibility  of  his  ever  having  any 
part  of  his  estate.  [Mr.  J.  Heath  enquired  whether,  in 
the  equity  cases  which  had  been  cited,  any  intermediate 
maintenance  had  been  provided  for?]  Mr.  Serjt.  Lens 
said  there  had  not,  and  that  the  intermediate  trust,  in  the 
present  case,  was  a  strong  argument  to  shew  that  the 
estate  vested  immediately  on  the  testator's  death,  though 
another  temporary  disposition  of  it  had  been  made,  by 
giving  a  chattel  interest, — for  he  contended  that  it  was  a 
chattel  interest  only, — to  the  trustees. 

The  following  certificate  was  afterwards  sent  to  the 
Vice-chancellor. 

We  have  heard  this  case  argued,  and  are  of  opinion 
that  Thomas  Luce  the  son  had,  at  the  time  of  his  death, 


1815. 
Edwards 

Vi 
SVMOMS. 


(a)  It  is  presumed  that  the  learned  serjeant  alluded  to  the  caie  of 
LmmL  v.  Rtaston,  ante,  rol.  i.  p.  *3. 
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*•**•         a  fee-simple  estate  in  reversion  in  one  undivided  fifth 

Edwards       f***  of the  freehold  estate  of  the  said  testator,  as  tenant  in 

v-  common  with  his  said  surviving  brothers  and  sisters, 

and  that,  on  the  death  of  the  said  Thomas  Luce,  this  estate 

descended  to  his  heir  at  law. 

V.  Gibbs. 
J.  Heath. 
A.  Chambre. 
R.  Dallas. 


1815.  uthwatt  and  another  v.  bhyant  and  others. 


£•  dwtwaHhu  This  was  a  case  sent  by  the  Vice-chancellor  for  the  opi- 

frechold  lands,        .         r  i_    •   j  *  J.  3  .        .    ' 

tenements,  &c.    mon  of  the  judges  of  this  court,  and  was  in  substance  as 

in  the  parish  of    foUows: 

B.t  to  trustees  for 

a  term  of  looo         William  Andrewes,  being  seized  in  fee  of  certain  free- 

rafse  6002.  by      ko*d  lands,  tenements,  hereditaments  and  premises  in  the 

mortgage  for  the  parish  of  Buckingham,  in  the  county  of  Buck,  made  his 
payment  of  his     f         ....         .  .         .       .    .     nmt  _      '   M 

debts ;  subject  to  last  *&  m  anting,  dated  the  27th  of  August  1760,  where- 

which  term,  he  by,  after  some  directions  respecting  his  funeral,  he  de- 
freehold  lands,  vised  and  bequeathed  his  dwelling-house  at  Buckingham, 
foS «&|£'  and  Ae  W"lPack  hn  hereto  adjoining,  with  the  appur- 
rish,  to  his  wife  tenances,  for  the  remainder  of  a  term  of  2000  years,  with 
for  life)  remain-   ,i„.  ^_  ,  D  ••.!--. 

der  to  his  son  C.  tht  two  cottages,  gardens,  &c.  to  his  wife  for  her  life  * 

for  life;  remain-  t^ri  to  his  son  Temple  Andrews  for  life;  then  to  the 
der  10  trustees  to  c    .  , \  *  ^ 

preserve  contin-    eldest  son  of  the  said  Temple  Andrews  who  should  be 

&f  l^'.'  Uvin«  at  ^e  time  of  Ws  death5  and  in  case  the  said  Temple 
first  and  other      Andrewes  should  die  without  issue  male,  living  at  the  time 

hriremale:-and  o{  his  death>  then  t0  ^7  third  son  the  testator  might 

in  default  of  such  thereafter  have;  (his  second  son*  Henry  Uthwatt  Andrewes% 

issue,  he  devised         ,  ,  .    .  .      ,    .  ,  -  - 

his  said  freehold   and  hss  issue  mal.e>  beiDg  excepted  out  of  that  gift  and 

Srishitot|£,iid  dCVise'  because  m  C8tatc  at  Linfird  had  •*«  Wt  him  by 
daughters,  as 

tenants  in  common.— Held  that,  in  default  of  issue  male  of  A.  and  C,  ^.'s  daughters 
took  an  est  ate  in  fee  in  the  devised  premises. 
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his  godfather);  and  if  the  testator  should  have  no  third 
son,  or  when  his  son  Temple  should  succeed  to  an  estate  at 
LatU&ry,  entailed  on  him  by  the  testator's  uncle,  or  to 
an  etfate  entailed  on  him  by  the  will  of  the  testator's  late 
cram,  or  when  any  third  son  that  he  might  thereafter 
Awe  should  Succeed  to  either  of  the  said  estates,  then  he 
gave,  devised,  and  bequeathed  his  leasehold  houses  and 
premises  above  described,  and  his  intention  was,  that  they 
should  go  to  his  daughters  Frances  and  Charlotte,  and  any 
other  daughter  or  daughters  he  might  thereafter  have,  to 
take  as  tenants  in  common,  and  not  as  joint  tenants ;  with 
remainder  over  to  his  wife,  her  executors,  administrators, 
and  assigns,  for  the  residue  of  the  said  term  of  2000 
years.  And  he  thereby  directed  his  debts,  legacies,  and 
funeral  expences  to  be  paid  out  of  his  personal  estate,  ex- 
cept out  of  his  said  leasehold  house  and  premises  adjoin- 
ing thereto,  and  except  out  of  the  personal  estate  there- 
after by  him  specifically  given,  which  were  not  to  be  liable* 
thereto,  or  sold  for  payment  thereof;  and  therefore  he 
gave,  devised,  and  bequeathed  all  his  freehold  lands,  tene- 
ments, tythes,  hereditaments,  and  premises,  in  the  said 
parish  of  Buckingham,  to  Z.  and  E.  Milivard,  their  exe- 
cutors and  administrators,  for  a  term  of  1000  years :  In 
trust  to  raise  the  sum  of  <£500  by  mortgage  thereof,  or 
of  part  thereof,  but  not  by  sale ;  and  when  raised,  to  pay 
the  same  to  his  wife,  within  one  quarter  of  a  year  after 
his  decease,  to  enable  her  to  discharge  such  of  his  debts, 
legacies,  and  funeral  expences,  which  his  personal  estate, 
appropriated  for  that  purpose,  would  not  extend  to  satisfy; 
and  the  surplus  ttareof  he  gave  to  his  said  wife  for  her 
own  use.  And  subject  to  the  said  term  of  1000  years, 
he  gave,  devised,  and  bequeathed  to  his  said  wife  all  his 
svAJn&M  lands,  tenements,  tythes,  hereditaments,  and 
premises,  in  the  said  parish,  for  her  life;  and  immediately 


Uthwatt 

BXYAVT. 
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1815.  after  the  determination  of  that  estate,  to  his  son  Temple 

Ut^watt      dndrevues  and  his  assigns  during  his  life;  and  immediately 
t -  after  the  determination  of  that  estate,  to  the  Jit.  Hon* 

Earl  Tempi*)  and  the  Rt.  Hon.  George  GrenvUJe,  and  their 
heirs,  during  the  life  of  the  said  Temple  Andrewesy  ja  trust 
to  preserve  contingent  remainders,  thereinafter  limited 
and  devised;  yet  nevertheless,  to  permit  and  suffer  the 
rents,  issues,  and  profits  thereof  to  be  received  by  the 
said  Temple  Andrews  and  his  assigns,  during  his  life* 
And  after  the  decease  of  the  said  Temple  Andrewes,  to  the 
use  of  his  first  and  other  sons,  in  tail-male ;  and  in  de- 
fault of  such  issue,  to  the  3d,  4th/  5th,  and  all  and  every 
the  son  and  sons  of  the  testator,  (except  his  son  Henry 
Utbwatt  Andrewes,  and  his  i^sue  male,  left  out  of  that 
devise  for  the  reasons  above  mentioned),  in  tail  male : 
And  in  default  of  such  issue,  or  when  his  son  Temple 
jindrewes,  or  any  other  of  his  said  sons,  (except  his 
son  Henry  Utfrwatt  Andrewes  and  his  issue  male)  in 
remainder,  should  succeed  to  the  said  estates  in  Lath- 
iury,  or  either  of  them  then  to  take,  '  he  gave,  de- 
'  vised,  and  bequeathed  his  said  freehold  estate  in  the 
'  parish  of  Buckingham^  to  his  daughters  Frances  and  Char- 
'  latte9  and  to  any  other  daughters  he  might  thereafter 
€  have,  to  take  as  tenants  in  common,  and  not  as  joint 

*  tenants ;  but  in  case  all  such  his  said  children  should  die 
'  in  the  life-time  of  his  said  wife,  then  he  gave,  devised, 

*  and  bequeathed  all  his  said  freehold  estate  in  the  said 

*  parish  pf  Buckingham  to  his  wife  and  her  heirs  for  ever.' 
He  then  devised  any  other  estate  which  he  might  have  in 
reversion,  remainder,  er  expectancy,  to  the  same  persons 
in  succession,  and  in  the  same  manner  as  he  had  devised 
his  freehold  estate  in*  the  parish  of  Buckingham ;  and  after 
appointing  guardians  of  his  children,  and  giving  some 
specific  legacies,  he  expressed  an  earnest  wish  that  his  son 
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Bnsry  Utbwtt  Andrews  would  assist  and  provide  for  his 
brothers  and  sisters  to  the  utmost  of  his  power  when  he 
came  to  the  Linfird  estate,  and  would  pay  off  any  incum- 
brances which  thdre  might  be  on  the  estate  at  Latbbury 
derised  to  his  brother  Temple  ;  he,  the  said  Henry  Uth- 
mat  Andrews,  being  so  amply  provided  for.  The  tea- 
tator  made  his  wife  his  residuary  devisee  and  legatee,  and 
sole  executrix  of  his  will,  and  died  in  September  1760, 
leaving  his  widow,  the  said  Temple  Andrews  his  eldest  son 
and  heir  at  law,  the  said  Henry  XJthwatt  Andrewes,  and 
the  said  Frances  and  Charlotte  Andrewesf  him  surviving. 
The  said  Temple  Andrewes,  the  testator's  eldest  son,  died 
without  issue  in  the  life-time  of  the  testator's  widow, 
who  intermarried  with  B.  Thomas,  and  died  in  December 
1808;  and  the  said  Frances  Andrews  was  since  dead.— 
The  question  for  the  opinion  of  the  court  was,  what  estate 
Frances  Andrenues,  spinster,  deceased,  the  daughter  of  the 
testator  tViUiam  Jndrewes9  took  in  the  freehold  estate  and 
premises  in  the  parish  of  Buckingham,  under  the  will. 

The  case  came  on  to  be  argued  in  last  Trinity  term, 
when  Mr.  Serjt.Z,w,for  the  plaintiffs,  observed  that  the 
question  would  turn  on  that  clause  of  the  will  which  gave 
the  freehold  property,  in  default  of  the  issue  male  of  Tern* 
pie  Andreives,  or  of  the  testator,  to  his  daughters.  He 
contended  that  it  wa9  manifest  from  the  terms  of  the  will, 
that  the  testator  intended  to  give  his  daughters  only  an 
estate  for  life ;  because,  if  he  had  given  them  more  than 
a  life  estate,  the  subsequent  disposition  to  the  wife  would 
have  been  nugatory.  The  premises  in  question  had  been 
mentioned  twice  before  in  the  will,  and  there  was  nothing 
said  as  to  the  quality  of  the  estate ; — nothing  to  carry  it 
further  than  a  life  estate,  or  to  supply  the  want  of  words 
of  inheritance ;  the  word  c  hereditaments'  not  being  suf- 
ficient for  that  purpose.  The  expression  *  my  said  free* 
'  hold  estate*  could  only  refer  to  the  description  of  the  estate 
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as  to  its  UcaJity,  and  not  as  to  its  quality.   Of  the  variety  of 
cases  on  the  subject}  that  which  approached  nearest  to  the 
present,  was  the  case  of  Hay  v.  Lord  Coventry  (a),  where 
the  estate  was  limited  to  A.  for  life,  remainder  to  his  first 
and  other  sons  in  tail  male,  remainder  to  the  use  of  all  and 
every  the  daughters,  &c.  as- tenants- in  commoh,and  in 
default  of  such  issue,  to  the  use  of  the  right  heirs  of  the 
devisbr ;  and  it  was  held  that  after  the  death  of  A.,  with- 
out any  son,  an  only  daughter'  took  a  life  estate  only.—* 
In  the  present  case,  the  plaintiffs  were  standing  in  the 
place  of  the  heir  at  law  (*),-  and  were  therefore  not  to  be 
excluded,  unless  a  clear  intention  on  the  part  of  the  tes- 
tator to  exclude  him  could  be  shewn. 

Mr.  Serjt.  Best,  contra,  denied  that  the  plaintifis  stood 
in  the  ordinary  situation  of  heir  at  law;  for  there  appear- 
ed to  be  an  anxiety  on  the  part  of  the  testator,  to-  pre- 
clude the  person  whom  the  plaintiffs  represented  from 
taking  in  any  event.    He  contended,  however,  that  the 
daughters-  took  an  estate  in  fee.    He  said  it  was  competent 
to  him  to  range  over  the  whole  of  the  will,  add  call  in 
aid  all  those  parts  of  it,  by  which  the  testator's  intention 
was  manifested  j  and-  the  court  would  not, confine  them- 
selves to  one  particular  expression*  but  would  collect  the 
general  intention  from  the  whole  of  the  will.    Looking, 
then,  at  the  whole  of  the  will,  it  was  evident  that  the 
testator  intended  to  give  his  daughters  more  than  an  estate 
for  life ;  and  there  were  no  words  to  confine  it  to  any 
estate  less  than  a  fee.    When  the  estate  was  given  to  the 
testator's  son,  Temple  Andrewesy  for  his  life,  it  was  so 
stated  expressly,  and  it  was  then  given  to  trustees  to  pre- 
serve contingent  remainders :  If,  then,  he  had  intended 


(a)  3  T.  R.  83. (£')  The  plaintiffs  were  devisees  of  Henry 

Uthwaft  Andrew est  the  testator's  second  son,  who  was  excluded 
from  the  devises  in  the  will. 
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to  give  his  daughters  also  a  life  estate,  only,  he  would 
have  limited  it  in  the  same  way.  The  terms  made  use 
of,  he  said,  were  as  decisive  as  the  intention  of  the  tes- 
tator; for  where  he  gave  a  life  estate  only*  he  used  the 
expression  lands,  &c,  but  in  the  devise  to  the  daughters 
he  had  introduced  the  word  estate : — The  words  c  said 
'freehold'  might  have  meant  the  lands  before  spoken  of; 
bot  the  expression  (  said  freehold  estate*  must  be  taken  as 
descriptive  of  the  interest  intended  to  pass.  Another  cir- 
cumstance was,  that  the  testator  clearly  intended  to  give 
an  estate  in  fee  to  his  wife,  in  case  of  her  surviving  the 
daughters  ;  it,  could  not,  therefore,  be  contended  tjiat  it 
was  not  the  testator's  intention  to  dispose  of  the  whole  of 
his  property.  This,  then,  was  an  estate  in  fee  with  a 
double  aspect;  viz.  to  the  daughters,  if  they  survived  their 
mother  ;  and  to  the  mother,  if  she  survived  them  ;—junc- 
ta  juisanU  Without,  however,  having  recourse  to  the 
other  parts  of  the  will,  he  contended  that  the  terms  of 
the  clause  in  question  were  alone  sufficient  for  the  sup- 
port of*  his  argument.  The  only  expression,  which  af- 
forded any  colour  for  saying  that  the  word  estate  was  re- 
strained in  the  extent  of  its  meaning,  was  the  local  de- 
scription immediately  following  it ;  but  in  Roe  d.  Child 
v.  Wright  (a)  it  was  held  that  the  word  estate  would  carry 
a  fee,  if  not  restrained  by  other  words ;  and  that  it  was 
not  restrained  in  a  devise  *  o(  all  the  testator's  estate, 
'  lands,  &c,  known  and  called  by  the  name  of  the  Coal 
'  yard,  in  the  parish  of  St.  Giles,  London ;'  Lord  Ellen- 
borough  observing  *  that  he  could  not  but  consider  the 

*  words  which  followed  the  word  estate,  as  descriptive  only 

*  of  the  subject  matter  in  which  the  general  interest,  pre- 


1815. 


Uthwatt 
Beyaht. 


(a)  7  East,  259,  where  the  cases  on  this  subject  are  fully  collect- 
ed, and  where  Lord  Bllenborough  marks  the  distinction  between  the 
words  e$tate9  and  lands,  &c, 
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1815.  «  dicated  before  by  the  word  estate,  consisted.9     So  in 

Uthwatt       Chichester  v.  Oxendon  (a)  a  devise  of  the  testator's  estate 

*•  of  Ashton,  in  the  county  of  Devon,  was  held  to  pass  a  fee. 

Bryant ' 

It  was  impossible,  he  said,  to  distinguish  these  cases  from 

the  present. — On  the  other  hand,  in  Hay  v.  Lord  Coven- 
try, the  word  estate  was  not  introduced ;  and  the  only 
question  there  was,  whether  a  limitation  over,  in  default  of 
issue,  enlarged  the  estate  given  to  such  issue. 

Mr.  Serjt.  Lens,  in  reply,  said  that  the  question  was 
not,  what  answer  the  testator  might  have  given,  if  this 
particular  event  which  had  happened  had  been  proposed 
to  him,  but  whether  he  had  passed  it  over  altogether ; 
for  if  the  disposition  of  the  estate  were  so  defective  as  to 
leave  that  event,'  however  improbable,  unprovided  for, 
the  heir  must  succeed  to  the  estate,  unless  there  were 
some  fair  inference  that  he  was  intended  to  be  excluded. 

The  following  certificate  was  afterwards  sent  to  the 
Vice-chancellor. — We  have  heard  ttiis  case  argtied*  and 
are  of  opinion  that  Frances  Andrtwes,  spinster,  deceased, 
the  daughter  of  the  said  testator  William  Andrews,  took 
an  estate  in  fee  simple  in  the  freehold  estate  and  premises 
in  the  parish  of  Buckingham,  under  his  will  (h). 

V.  Gibbs. 
J.  Heath. 
A.  Chambre. 
R.  Dallas. 


{a)4Taun.  176. 0)  tfrf.poj/^thecascof  Randall v.  Tuchim. 
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HEWES  V.  MOTT. 

DALBY^MOTT,  JjfiJ* 

Ma.  Sent.  Onslow  moved  for  a  rule  to  shew  cause  why  *?*[»  being  fixed 

......'                    .          «.i           i                        i  with  the  debt, 

ae  bail  in  these  two  actions  should  not  be  exonerated!  and  having  paid 

aider  the  following  circumstances.    The  plaintiffs  had  u*.iue  ")c    . 

°                              *                      *  principal  and 

entered  into  a  bail-bond  for  the  defendant  in  a  former  obtain  judg- 

action,  which  bail-bond  became  forfeited,  bail  not  having  "'"h^"  *  f 

*                                                             *                         °  com  mission  ot 

been  pot  in  in  due  time    The  defendant  afterwards  be-  bankrupt  has 

came  bankrupt,  and  before  he  had  obtained  his  certi-  j^  bu?befoce 

ficate,the  plaintiffs  paid  the  money,  and  then  brought  the  h?  has  obtained 

r                   r  his  certificate, 

present  actions  to  recover  the  amount  from  the  defendant,  a  fter  he  obtains 

and    obtained  judgment  against  him.    The  defendant  l^d^na^ 

afterwards  obtained  his  certificate.    The  present  motion  ply  to  be  exone* 

was  made  on  behalf  of  the  bail  in  these  actions,  on  the  g^nd^hauhe 

ground  that  the  plaintiffs  might  have  proved  their  debt  plaintiffs  the 

•        ^               ....            -          *„~,     ^  bail  in  the  ori- 

under  the  commission,  by  virtue  of  stat.  49  Ge§*  3.  e;  121.  gina]  action, 

/.  &.  («);  for  that  they  were  to  be  considered  as  sureties  Ti^i1^'!^ 

within  the  meaning  of  that  act.    [Lord  C.  J.  GHks.    This  the  commission, 

application  is  in  the  shape  of  an  audstd  qumU.  Why  did  g£^f  ^ 

not  the  defendant  avail  himself  of  it  as  a  defence  to  the  s.  8.— The  court 

action  ?]  Mr.  Serjt.  Onslotv  observed  that  the  defendant  gJ^iS^ 

had  not  obtained  his  certificate  till  after  the  action  was  but  left  the  bail 

to  their  writ  of 

— — —— p— -_____--—-——_ ___  audiid  qutrelAf 

(a)  By  that  section  it  is  enacted,  '  That  where,  at  the  time  of 

*  issuing  the  commission,  any  person  shall  be  surety  for,  or  be 

*  liable  for,  any  debt  of  the  bankrupt,  it  shall  be  lawful  for  such 

*  surety,  flee,  it  he  shall  have  paid  the  debt,  or  any  part  thereof  in 

*  discharge  of  the  whole  debt,  although  paid  after  the  commission 
'issued,  and  the  creditor  shall  have  proved  his  debt  under  the 

*  commission,  to  stand  in  the  place  of  the  creditor  as  to  the  divi- 

*  deads  upon  such  proof}  and  when  the  creditor  shall  not  have 

*  proved  under  the  commission,  it  shall  be  lawful  for  such  surety, 

*  ice.  to  prove  his  demand  in  respect  of  such  payment,  as  a  debt 
'  under  tae  commission,  not  disturbing  the  former  dividends,  and 

*  to  receive  a  dividend  proportionably  with  the  other  creditors  taking 
'  the  benefit  of  raeh  commission,  notwithstanding  he  becaa* 
'  surety  after  the  act  of  bankruptcy  committed,  &c. ' 
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brought,  and  could  not  thetefore  avail  himself  of  this 
defence ;  when  once  the  certificate  was  obtained,  how- 
ever, it  related  back  to  the  time  when  the  commission 
issued.  Wherever  the  writ  of  audita  querela*  would  lie,  the 
court,  he  said,  could  interfere  summarily. 

Lord  Chief  Justice  Gibbs.  We  are  quite  clear  that 
if  the  defendant  have  any  remedy,  he  ought  to  avail  him*- 
self  of  it  by  audita*  querela* :  The  court  will  never  decide 
this  on  a  summary  motion,  without  giving  the  other  party 
an  opportunity  of  bringing  his  writ  of  error. 

Per  Curiam , 

Jlule  refused, 


Wednesday, 
8th  Nov. 

Where  the  occu- 
pier of  land  has 
entered  into  an 
agreement  for  a 
composition  for 
tithes,  he  can- 
not set  up  as  a 
defende  to  an 
action  on  such 
agreement,  that 
%  »e  jtacumbent 
was  simonaically 
presented. 


brooksby,  clerk,  V.  WATTS. 

Apis  action  was  brought  by  the  rector  of  Hanningfieli 
in  the  county  of  Essex%  to  recover  the  sum  of  «£S9,  being 
the  amount  of  one  year's  composition  in  lieu  of  tithes, 
due  at  Michaelmas  1814  \  gnd  was  tried  before  Mr.  J, 
Le  Blanc  at  the  last  assizes  at  Chelmsford. — The  plaintiff 
proved  an  agreement  for  a  composition  for  the  year  pre- 
ceding, which  it  did  not  appear  had  been  determined. 
The  defence  intended  to  be  set  up  was,  that  the  plaintiff 
had  been  simoniacally  presented  to  the  rectory,  and  was 
a  party  to  the  simony.— r-Mr.  Serjt.  Best,  on  the  part  of 
the  plaintiff,  objected,  that  it  was  not  competent  for  the 
defendant  to  impeach  the  plaintiff's  title,  and  cited  Cooke 
v.  Loxley  (*),  where,  in  an  action  for  use  and  occupation 
by  the  incumbent  against  a  tenant  of  the  glebe  Jands, 
who  had  paid  him  rent,  it  was  held  that  the  defendant 


(a)  5  T.  R.  +. 
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could  not  give  evidence  of  a  simoniacal  presentation  of  the 
plaintiff,  in  order  to  avoid  his  title. — The  learned  judge 
said  that  it  had  always  been  considered  that,  whenever 
an  occupier  ef  land  had  paid  a  composition,  he  must  be 
aswerable  to  the  parson,  unless  he  had  given  notice  of 
determining  the  composition ;  and»that  he  could  not  im- 
peach the  parson's,  title,  any  more  than  the  occupier  of 
glebe  land :  He  accordingly  directed  a  verdict  for  the 
plaintiff,  with  liberty  to  the  defendant  to  move  for  a  new 
trial,  if  the  court  should  be  of  opinion  that  the  evidence 
ought  to  have  been  received. 

The  Solicitor  Gtneral^  accordingly,  now  moved  that  the 
verdict  should  be  set  aside,  and  a  new  trial  granted.  This 
would  certainly,  he  said,  have  been  an  answer  to  an  action 
for  the  tithes  themselves,  f  LordC.  J.  Gitts.  No  doubt,  a  si- 
moniacal presentation  would  be  an  answer  to  an  action  for 
tithes,  or  for  not  setting  them  but.]  The  question  then, 
was,  -whether  this  were  not  to  be  considered  in  the  same 
tight,  or  whether  a  composition  for  tithes  were  to  be 
taken  as  exactly  the  same  as  a  letting  of  land.  The  case 
of  Cook*  v.  ZmrAy  was  decided  on  the  ground  that  a  tenant 
could  not  dispute  his  landlord's  title  j  but  the  plaintiff  and 
defendant,  in  the  present  case,  he  said,  did  not  stand  kt 
that  relation  to  each  other.  The  stat.  31  EHx.  c.  6.  was 
precise  and  positive,  that  a  corrupt  presentation  was  ab- 
solutely void;  and  the  policy  of  that  statute  was,  that 
where  a  parson's  title  was  absolutely  void,  he  could  derive 
no  benefit  from  any  suit  for  the  recovery  of  tithes. 

Lord  Chief  Justice  Gibbs.  I  am  of  opinion  that  the 
decision  of  Mr.  Justice  Le  Blanc  was  perfectly  right,  and 
that  it  is  impossible  to  distinguish  this  case  from  that  of 
Cooke  v.  Loxley.  The  true  distinction  is,  between  the  par- 
son claiming  the  thing  itself,  through  his  title  of  rector 
or  vicar,  and  claiming  a  sum  of  money  on  a  contract  be* 
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Brooksby 
Watts. 
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tween  himself  and  the  occupier  of  the  land.  This  is  a 
contract  between  the  plaintiff  and  defendant ;  and  the 
defendant  has  contracted  that,  if  he  may  be  permitted  to 
retain  his  tithes,  he  will  pay  a  sum  of  money  to  the 
plaintiff.  He  has  been  permitted  to  retain  his  tithes,  and 
now  wants  to  dispute  the  plaintiff's  title  to  those  tithes. 
There  is  no  ground  whatever  for  such  a  defence* 
The  rest  of  the  court  concurred. 

Rule  refused* 


Weduesday, 
Nov.  8. 

Where  a  mar- 
ried woman  has 
been  arrested  as 
acceptor  of  a  bill 
of  exchange,  at 
the  suit  of  an 
indorsee,  the 
court  will  not 
order  the  bail- 
bond  to  be  can- 
celled, on  an 
affidavit  that  the 
draiccr,  when 
he  drew  the  bill, 
knew  the  de- 
fendant to  be  a 
married  woman. 


PRICHARO  V.  COWLAM. 

Mr*  Serjt.  Coplef  moved  for  a  rule  to  shew  cause  why 
the  bail-bond  in  this  action  should  not  be  given  up  to  be 
cancelled,  on  an  affidavit  which  stated  that  the  defendant 
was  a  married  woman;  that  she  had  been  arrested  as  the 
acceptor  of  a  bill  of  exchange,  drawn  by  one  MannrvtiU, 
and  indorsed  to  the  plaintiff}  and  that  the  drawer,  at  the 
time  when  he  drew  the  bill!  knew  the  defendant  to  be  si 
married  woman. 

Lord  Chief  Justice  Gibbs.  But  the  drawer  is  to  be  sup* 
posed  to  have  indorsed  it  over  to  the  plaintiff  for  a  valu- 
able consideration.  Is  not  this  bill  such  a  representation 
of  the  defendant  as  a  single  woman,  as  falls  whhin  the  rale 
of  this  court,  not  to  interfere  where  a  married  woman 
has  held  herself  out  as  single  ? 

The  court  were  of  that  opinion,  and  the  rule  was 
accordingly     . 

Refused* 
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Lflu  action  was 


brought  on  a  breach  of  contract  by  the  ^tgl'u, 
defendant,   in   refusing  to  accept  certain  bills  of  ex-  B- at  Bristol,  to 
cknge,  in  payment  for  a  quantity  of  Memel deals,  con-  for  him^y  s.; 
signed  to  him  at  Jririr/,  by  the  plaintiff  in  ZoiA*.    The  and  nLfler  l,?«yJ 

^  '  r  are  shipped  off, 

/rrf  count  of  the  declaration,  which,  however,  did  not  writes  to  B  ,  in- 
come in  question,  stated  that,  in  consideration  that  the  ofT^ni^and1 
plaintiff*  would  send  and  consign  to  the  defendant  at  requesiiug  icave 
BrisUt  ISO  Memel  red  deals,  to  be  disposed  of  by  the  ^"Three* " 
defendant,  he,  the  defendant,  undertook  to  account  for  month*;  10 
them,  &c. — The  seamd  count  stated  that,  in  consideration  pliei,  «  That  the 

that  the  plaintiff,  on  the  13th  November  1814,  tt*tjtfsend  \  "wm^t  the  ^ 
*  '  goods  arrive,  4. 

and  consign  the  deab  to  the  defendant,  in  the  ship  Mary  •  might  depend 

Ann.  in  order  thtft  the  defendant  might  dispose  thertof  \  fo^m* 

far  certain  commission  or  reward,  the  defendant  under-  '  »**»  he  might 

took,  '  ditectly  the  Mary  Ann  should  have  arrived  at  • him^^that 

c  Bwistoi,  with  the  goods  on  board,  to  write  to  the  plain*  '  *• wouW  "*d 
..**>*        x  j_t  «  ,        «••«..«      '  him  a  banker's 

'  tbff  by  the  same  day's  post,  when  the  plaintiff  might  « draft.'   The 

<  draw  a  bill  of  exchange  on  the  defendant  for  «£600,  on  S0?1'  "?"• 

°  and  »  bill  at  two 

( account  of  the  said  goods,  and  would  accept  the  same; —  months  tight  is 

« or,  if  it  would  be  any  advantage  to  the  plaintiff,  would  Sfi.'befng 
c  get  and  send  to  the  plaintiff  a  short-date  banker's  billf  a  creditor  of  A., 
the  plaintiff  then  averred  that  he  sent  and  consigned  the  —HAdTittT**' 
said  goods  to  the  defendant,  and  that  they  arrived  at  Bridd  *"** lh«  promise 
onthe4thofi)^1814ibutthatthedefendantdidnot.write  notice  to^ 
to  the  plaintiff  in  pursuance  of  his  undertaking,  wheteupob  *nen  A-  mi#t 
the  plaintiff  drew  a  bill,  dated  23d  Nov,  1814,  on  the  de*  was  an  under* 
fcndant  for  -£589,  at  two  months  after  sight,  which  was  {ftllfwhe?* 

drawn :— 2dlr, 
that  the  three  months  were  to  be  reckoned  from  the  date  of  the  letter,  and  not  from 
the  arrival  of  the  goods  : — 3dly,  That  the  goods  were  to  be  considered  as  in  the  act  of 
being  sent,  until  tney  arrived  *,  and  therefore  that  the  consideration  was  well  stated  as 
executory,  though  they  were  on  their  voyage  :— 4thly,  semble,  that  fi.ls  undertaking 
left  it  optional  with  A.9  to  consider  it  either  as  a  promise  to  accept  the  bill,  or  to  send 
a  draft  ;  and  therefore,  that  it  was  not  necessary  to  declare  on  the  contract  in  the  sl« 
ternative. 
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1815.  presented  to  the  defendant  for  acceptance  on  the  10th  of 

^"^  Dec.  1814,  but  that  the  defendant  refused  to  accept  it,  or 

v.  to  send  to  the  plaintiff  a  short-date  banker's  bill,  &c. — The 

Brown.       t^ird  count  ,state(}  that,  in  consideration  that  the  plaintiff 
would  send  and  consign  the  goods,  the  defendant  under- 
took, as  soon  as  he  should  have  received  them,  to  accept 
a  bill  for  the  sum  of  £600.— Thefourth  count  stated  that, 
in  consideration  that  the  plaintiff  had  sent  and  consigned, 
&c.  the  defendant  undertook  to  accept  a  bill  of  exchange 
on  account  of  them,  or  to  return  the  same  in  a  reasonable 
time. — The  fifth  count  stated  that,  in  consideration  that 
the  plaintiff,  on  the' 7th  Nov.  1814,  had  sbipped*vnd  con- 
signed, &c.  the  defendant  undertook,  in  a  reasonable 
time  after  he  should  have  received  the  goods,  to  accept 
a  bill  to  be  drawn  on  him  by  the  plaintiff;  that  the  plain- 
tiff 'did  draw  a  bill  of  exchange,  dated  the  23d  of  Nov. 
18 14,  at  two  months  after  sight,  which  was  presented  to 
the  defendant  for  acceptance  on  the  10th  of  Dec.  1614; 
but  that  the  defendant  refdsed,  &c. — The  sixth  count,* 
in  consideration  that  the  plaintiff  had  consigned,  &c, 
the  defendant  undertook  to  endeavour  to  dispose  of  the 
goods,  and  to  account,  &c— The  cause  was  tried  before 
Lord  C.  J.  Gibbsy  at  Guiidhally  at  the  sittings  after  last 
Trinity  term,  when  the  first  and  last  counts  were  aban- 
doned, the  deals  having  never,  in  fact,  been  sold.    The 
plaintiff  proved  his  case  by  the  following  correspondence : 
Letter  of  the  31st  of  Oct.  1814,  from  the  plaintiff  to  the 
defendant: — i  You  have,  annexed,  invoice  of  the  in- 

*  closed  bill  of  lading  for  Menul  deals  per  the  Mary  Ann, 
4  Captain  Davis,  which  sails  to  morrow,  amounting  to 
'  721/.  Os.  Sd.t  agreeably  to  my  letter  of  the  1 8th  instant; 

*  and  hope  you  will  be  able  to  obtain  at  least  sufficient 

*  price  to  coyer  all  the  charges.  I  want  600/.,  and  would 
c  thank  you  if  you  could  remit  me  any  thing  on  London* 
4  that  would  come  due  in  about  three  months ;  if  not* 
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c  I  will  draw  on  you  in  that  time,  in  manner  as  before* 
letter  from  the  defendant  to  the  plaintiff  in  reply,  dated 
Ixh.  Nov.  €  Absence  prevented  our  replying  to  yours  of 
'  31*  sooner  ;  handing  us  bill  of  lading  of  deals  shipped 
*fer  Mary  Ann,  and  by  which  you  requested  us  to'  remit 
*  London  bills  for  600/.,  or  that  you  would  draw  on  us; 
1  but  really  you  should  not  ask  us  to  do  so,  till  the  deals 
'are  arrived,  when  you  may  depend  on  our  punctuality, 

#  and  giving  you  every  support  in  our  power,  both  on 
1  this  and  the  cargo  expected  ;  and  the  moment  the  Mary 
'  Ann  arrives,  you  may  depend  an  bearing  from  **/— Letter 
from  the  plaintiff,  dated  the  1 1th  of  Nov.  *  In  answer  to 
1  yours  of  the*  7th,  as  you  cannot  accommodate  me  before 

*  the  arrival  of  the  Mary  Ann,  I  request  you  will  inform 
'me,  on  the  receipt  of  this,  whether  you  will  remit  the 
'  6O0/.,  or  if  I  may  draw  on  yocj  for  it  on  the  vessel's 
'arrival;  she  sailed  from  hence  the  2d  instant.' — The 
defendant  replied  by  return  of  post :  *  In  reply  to  yours 

*  of  the  1 1th  instant,  we  are  disposed  to  give  you  every 
c  assistance  in  our  power,  and  will,  -directly  the  Mary 

•  Ann  arrives,  write  you  by  the  same  post  when  you  may 
c  draw  on  us,  or,  if  it  will  be  any  advantage  to  you,  will 
1  get  a  short-date  banker's  draft :  and  we  will  do  the  same 
€  on  arrival  of  the  Norway  cargo.9 — It  appeared  that  the 
plaintiff  drew  a  bill  on  the  defendant  for  589/.,  payable 
two  months  after  sight,  which  was  presented  to  him  for 
his  acceptance  on  the  10th  of  Deer,  but  the  defendant, 
being  a  creditor  of  the  plaintiff  to  the  amount  of  500/.,  re- 
fused to  accept  it :  The  goods  had  arrived  on  the  6th  of 
Dec. — On  this  evidence,  the  Chief  Justice  thought  that  the 
plaintiff  was  entitled  to  recover  the  amount  of  the  bill, 
and  the  jury  found  a  verdict  accordingly. 

Mr.  Serjt.  Best  now  moved  that  this  verdict  should  be 
set  aside,  and  a  nonsuit  entered.  He  contended  first% 
that  the  correspondence,  above  stated,  proved  no  contract 
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lS15'  to  accept  the  plaintiff's  bill ;  but  secondly,  if  it  did,  that  it 
Smith  was  not  t^e  contract  as  stated  in  any  one  count  of  the 
declaration.  First,  there  was  no  undertaking  to  accept 
the  bill  at  all.  Where  money  was  paid  to  another's  use, 
no  express  contract  was  necessary  to  oblige  the  person 
receiving  it  to  pay  it  over  ;  but  there  must  he  an  express 
contract  to  compel  a  man  to  accept  bills.  Here  the  con- 
tract was  only  to  write  to  inform  the  plaintiff  of  the 
ship's  arrival,  and  say  when  the  plaintiff  might  draw  on 
him ;  it  was  impossible  to  say  that  this  was  a  contract  to 
accept'  on  the  ship's  arrival ;  something  still  remained  to 
be  done,  for  the  time  was  to  be  settled  when  the  bill 
was  to  be  drawn  and  made  payable.  Secondly,  it  was 
necessary  to  prove,  not  only  an  agreement  to  accept,  but 
an  agreement  to  accept  the  precise  bill  sent.  Now  if 
there  were  any  contract  to  accept,  it  was  to  accept  a  bill 
at  three  months,  instead  of  two ;  which  three  months,  he 
contended,  were  to  be  reckoned  from  the  time  of  the 
ship's  arrival.  He  then  objected  that  the  consideration 
in  the  second  and  third  counts  was  executory;  €  that  the 
'.  plaintiff  on  the  12th  Nov.  would  send,'  &c,  whereas  he 
bad  in  fact  already  sent  the  goods  from  London,  they 
were  on  their  way  to  Bristol^  and  the  defendant  had 
received  the  bill  of  lading,  as  appeared  by  the  corre- 
spondence. How  could  it  be  said  that  a  party  was  about 
to  send  goods  from  Ijondon,  when  they  were  already  on 
their  way?  It  would  be  confounding  the  distinction  be- 
tween things  executed  and  executory*  }n  the  fourth  and 
fifth  counts,  that  objection  was  obviated :  for  the  coast* 
deration  was  stated  as  executed*  but  he  contended  that 
there  was  a  variance  between  those  counts  and  the  con- 
tract. The  contract  was  to  accept  a  bill,  or  to  send  a 
banker's  draft,  whereas  no  such  alternative  was  stated; 
a  party  could  not  take  an  agreement  as  absolute,  when  it 
was  in  the  alternative.    Suppose  the  defendant  bad  sent  a 
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banker's  check ;  that  would  have  been  an  answer  to  the  1615. 

contract,  but  not  to  these  counts.  2T*** 

*  .  -  Smith 

Lord  Chief  Justice  Gibbs.    It  requires  some  attention  ». 

to  the  letters,  with  reference  to  the  declaration,  to  see  Brown. 
whether  there  be  any  foundation  for  the  objection; 
which  is,  that  the  plaintiff  has  mistaken  his  course,  and 
that,  though  he  may  have  some  remedy,  yet  that  he  has 
sought  one  which  it  is  not  open  to  him  to  pursue.  The 
truth  of  the  case  is,  that  the  defendant,  being  a  creditor 
of  the  plaintiff,  got  these  goods  into  his  hands  by  pro- 
mising to  accept  the  bill,  or  send  a  draft;  and  then  re- 
fused to  do  either,  but  kept  the  goods  in  satisfaction  of 
a  debt  previously  due  to  him.  Still,  if  the  declaration  did 
not  meet  the  case  which  the  plaintiff  ought  to  make  on 
the  record,  the  plaintiff  must  be  non-suited.  But  I  think 
that,  at  least,  some  of  the  counts  are  supported  by  the 
evidence. — The  first  objection  is,  that  there  was  no  con* 
tract  to  accept  any  bill ;  though  there  was  a  holding  out 
to  the  plaintiff,  that  if  he  would  send  the  gpods,  he 
might  draw  on  the  defendant.  Now  the  meaning  of 
such  an  agreement,  in  all  mercantile  transactions,  would 
be,  that  the  defendant  would  accept  the  bills  so  drawn. — 
The  second  objection  is,  that  the  bill  should  have  been 
drawn  at  three  months ;  but  that,  I  think,  proceeds  on 
the  misapprehension  of  the  plaintiff's  letter  to  the  de- 
fendant of  the  31st  of  Oct/  It  is  contended  for  the  de- 
fendant, that  the  three  months  alluded  to  in  that  letter 
were  to  be  reckoned  from  the  time  of  the  arrival  of  the 
deals  ;  but  it  must  be  understood  to  mean  three  moatbs 
from  the  date  of  the  letter,  and  if  the  defendant  had 
accepted  the  bill  which  was  presented  to  him  on  the  10th 
of  Dec>  that  bill  w.ould  not  have  become  due  till  more 
than  three  months  after  the  date  of  the  letter. — It  is  then 
objected  that,  supposing  an  action  could  have  been  sup- 
ported on  this  contract}  if  it  had  been  properly  shaped, 
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yet  that  the  declaration  does  not  state  it  according  to  the 
evidence.  The  Jirst  and  last  counts  are  out  of  the  ques- 
tion. It  is  objected  to  the  second  and  third  counts,  that 
the  consideration  is  stated  as  executory,  whereas  it  had 
been  already  executed;  because  the  goods  had  been 
shipped  from  London  before  the  letter,  out  of  which  the 
undertaking  was  supposed  to  arise,  was  written.  I  am 
clearly  of  opinion  that  the  plaintiff  may  be  considered  as 
continuing  to  send  the  goods,  and  that  the  goods  were  in 
the  act  of  being  sent,  until  they  reached  the  defendant's 
hands;  because,  till  then,  the  plaintiff  had  the  control  of 
them,  and  might  stop  them  if  he  pleased.— I  am  besides  ra- 
ther inclined  to  think,  that  the  plaintiff  might  recover  on 
the  fifth  count,  although  the  contract  is  not  there  stated  in 
the  alternative ;  for  I  think  that  the  defendant's  answer 
to  the  plaintiff's  letter  of  the  1 1th  of  Nov.  left  it  at  the 
plaintiffs  option,  to  consider  it,  either  as  an  undertaking 
to  accept,  or  to  send  a  banker's  check.  On  all  these 
grounds,  therefore,  I  am  of  opinion  that  the  plaintiff  had 
a  good  cause  of  action,  and  that  the  contract  was  well 
stated,  at  least  in  some  of  the  counts  of  the  declaration* 
The  rest  of  the  court  concurred. 

Rule  refused. 


Thursday, 
Nor.  9tb. 


bufe  v.  turner  and  others. 


A ,  abroad,  hav-  m  .  .  .     .  ,  - 

ingtwo  ware-       -l**is  action  was  brought  by  a  merchant,  native  of,  and 

houses,  writes  to]  Resident  at,  Heligoland,  against  thte  defendants,  as  direc- 

efftct  an  insu- 
rance upon  one  of  them  only,  without  stating,  as  was  the  fajct,  that  a  house  nearly 
adjoining  it  had  been  on  fire  on  that  evening,  and  that  there*  was  danger  of  the 'fire 
again~breaking  out ;  and  sends  his  letter  after  the  regular  post-time.  7*ne  €re  having 
broken  out  again  on  the  day  next  but  one  following,  and  consumed  A.'s  warehouse  j 
—Held,  that  this  was  a  material  concealment,  although  A.\  letter  was  written  with- 
out any  fraudulent  intention* 
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ton  of  the  Phoenix  fire-office,  on  a  policy  of  insurance  iBi5a 

effected   on  the  25th  of  July  1814,  '  on  a  warehouse  Bufb 

*  situate  in   the  lower  town   of  Heligoland^  for  three        Tu*n*r 

'  months,  as  by  the  plaintiff's  letter  of  the  11th  of  July 

1 2814.'— The  defendant  pleaded  that,  at  the  time  when 

tie  letter,  ordering  the  insurance,  was  written,  the  pre- 

rises  were  in  imminent  danger  of  being  burnt,  which 

the  plaintiff  knew,  but  concealed ;  in  consequence  of 

which  fraudulent  concealment,  the  policy  became  void. 

Issue  was  joined  on  that  plea,  and  on  the  trial  of  the 

cause,  at  the  sittings  after  last  Trinity  term,  before  Lord 

C  J.  GMsf  the  jury  found  a  verdict  for  the  defendant. 

Mr.  Serjt.  hem  having  now  moved  to  set  this  verdict  < 

aside,  on  the  ground  that  there  was  not  sufficient  evi- 
dence to  support  it,  the  Chief  Justice  stated  the  facts  of 
the  case,  which  were  shortly  these. — The  plaintiff  was  in 
possession  of  two  warehouses  in  Heligoland;  that  which  was 
insured  was  separated  only  by  one  other  building  from  the 
warehouse  of  another  person,  which  was  on  fire  on  the 
night  of  Saturday  the  1 1th  of  July.  The  fire  was  supposed 
to  have  been  extinguished  by  eight  o'clock  in  the  evening, 
but  it  was  considered  necessary  to  watch  the  premises  all 
night ;  and  on  the  Monday  morning  following  it  broke 
out  again,  consumed  the  warehouse  in  which  it  originally 
commenced,  and  communicating,  through  the  intervening 
building,  with  the  warehouse  which  was  the  subject  of 
this  insurance,  combined  that  also.  On  the  night  of  the 
11th,  after  the  bag  of  letters  had  been  made  up  for 
England^  the  plaintiff  wrote  to  his  agent  here,  drily  de- 
siring that  the  warehouse  in  question  might  be  insured, 
and  taking  no  notice  of  the  other  warehouse,  which  he 
had  in  the  town ;  which  letter  was  not  sent  in  the  regular 
way,  but  was  given  to  the  master  of  the  boat,  which 
carried  the  letter-bag. — The  jury  thought  that  a  fact, 
which  bore  so  hard  upon  the  safety  of  the  premises  in- 
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J  815.  sured  as  the  fire  of  the  1 1th,  ought  to  hate  teen  com- 

^T"^  munkated  $  and  though  they  acquitted  the  plaintiff  of  any 

«.  fraudulent  intention  hi  die  concealment,  they  still  thought 

that  the  defendants  were  not  on  equal  terms  with  the  in- 
sured.—His  Lordship  added  that,  under  the  circumstances 
of  the  case,  he  could  not  but  think  that  the  jury  were 
warranted  in  the  verdict  they  had  given}  and  the  rest  of 
the  court  concurring,  the  rule  was 

Refused. 


Thursday, 

Nov.  9th.  Ex  parte  bonnes. 

The  notice  re-  Mr.  Serjt.  Lens  moved  that  Mr.  Bonner  might  be  admit- 
up1  in  court, « for  te<* an  attorney  of  this  court,  as  of  the  present  term.  The 

•  one  full  term  notice,  required  by  rule  of  court  to  be  affixed  in  the  court 

•  previous  to  the  .                    ,         .               . 

•  admission  of  an  for  one  term  previously  to  hi9  being  admitted  (*),  was 
•attorney/  must  pUt  Up  ;n  £aster  term  jast>  wjtj1  tjie  vjew  0f  applying  for 

term  immediately  admission  in  Trinity  term.     It  was  however  found  that 

term  ir^which  ^*r"  B°nner  had not  served  his  clerkship  for  the  necessary 

application  is  time,  and  he  accordingly  now  moved  to  be  admitted,  pro- 
vided the  court  should  be  of  opinion  that  the  notice, 


9100. 


(fl)  By  rule  of  this  court  of  Trimly  term  31st  Geo.  3d,  «To  the 
'  intent  that  better  information  may  be  obtained,  touching  the  fit- 
'  ness  and  qualification  of  persons  applying  to  be  admitted  attornies, 

*  It  is  ordered  that,  from  and  after  the  last  day  of  Mickntlmat  term 
'  next,  every  person  who  shall  intend  to  apply  for  admission  as  an 

*  attorney  or this  court,  shall,  for  the  space  of  one  full  term,  previous 
9  to  the  term  in  which  such  person  shall  apply  to  be  admitted,  cause 
'  his  name  and  place  of  abode,  and  also  the  name  and  place  of  abode 
'  of  the  attorney  with  whom  he  has  served  his  clerkship,  to  be  writ- 
'  ten  iu  legible  characters,  and  affixed  on  the  outside  of  the  court  of 

*  Common  Pleas,  in  such  places  as  public  notices  are  usually  affixed ; 
4  and  the  same  notice  shall,  for  the  like  space  of  time,  be  left  at  each 
'  of  the  judge's  chambers  of  the  court  of  Common  Pleas, and  shall  there 

*  be  fixed  up  in  some  conspicuous  place ;  and  such  notice  shall  like* 
'  wise  be  fixed  up,  for  the  like  time,  in  the  C  P.  office :— And  that 
'  no  person,  who  has  not  regularly  complied  with  the  above  order, 

*  shall  in  future  be  admitted  as  an  attorney.' 
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though  not  put  tip  for  the  term  immediately  preceding 
that  of  the  application,  was  sufficient.. 

hatd  Chief  Justice  Gibbs. — The  difficulty  is,  that  any 
doe/ who  is  desirous  of  objecting  to  the  admission  of  a 
person  as  an  attorney,  supposes  that  he  has  the  whole  of 
the  term  next  preceding  to  make  his  objection;  and  would 
be  on  the  watch  to  observe  whether  the  notice  were  put 
up;  bat  If  it  were  not  necessary  that  it  should  be  put  up 
for  the  term  immediately  preceding,  he  might  lose  his 
opportunity. 

Mr.  Justice  Heath  observed  that  it  would  be  a  danger- 
ous precedent,  and  the  rest  of  th*  cofcrt  concurring,  the 
application  was 

feejected* 
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Boitkir. 


CRCOK  V.  BYLES,  Esq. 


thundstv, 
Nov.  l6th. 


The  Solicitor  General,  on  a  ibrmer  day  in  this  term,  ob-  A  bill  cannot  be 
tained  a  rule  to  shew  cause  why  the  proceedings  in  this  /^r JJ^of  theC 
action,  which,  together  with  several  others,  had  been  Fleet  in  vacation, 
brought  against  the  defendant,  as  Jf^arden  of"  the  Fleet,  fot 
an  escape,  should  not  be  set  aside  for  irregularity,  oh  the 
ground  that  the  bill  had  been  filed  in  vacation,  viz.  on  or 
about  the  19th  of  Octcber  last  (a). 

Mr.  Serjt.  Lens,  Mr.  Serjt.  Vaughati,  and  Mr.  Serjt". 
Copley  now  shewed  cause  against  the  rule.  As  there  was 
no  case  on  the  subject  immediately  relating  to  the  War- 
den of  the  Fleet,  they  could  only  argue  by  analogy  to  the 
other  officers  of  the  Court,  and  to  prisoners ;  and  the  ques- 


(a)  It  appeared  that  the  prisoner  had  been  on  the  continent  during 
the  vacation,  and  had  not  been  brought  back  to  the  Fleet  till  a  short 
time  before  (he  term ;  but  the  case  was  argued  on  the  general  ques- 
tion, without  reference  to  the  particular  facts. 

TOL.  II.  * 


Eyles. 
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1815*  tlon,  therefore,  was,  whether  the  Warden  were  to  be  dis- 

y***  tinguished  from  all  the  other  officers  of  the  court.    By 

v.  looking  at  the  practice  of  the  King's  Bench,  it  would  ap- 

pear that  it  had  formerly  been  considered  that  an  attorney 
could  never  be  proceeded  against  in  vacation 5  but  it  was 
afterwards  held  that  he  might,  for  particular  purposes. 
In  Comerford  v.  Price  (a),  Mr.  J.  Butter  said  that  it  must 
not  be  taken  for  granted,  that  a  bill  could  not  be  filed 
against  an  attorney  in  vacation ;  and  that  it  had  been  done, 
in  order  to  save  the  statute  of  limitations: — And  in  Lane 
v.  Wheat  (>),  that  opinion  was  confirmed  and  acted  upon 
by  the  court.    In  the  case  of  Waghornc  v.  Fields  (c),  the 
cases  from  Douglas  were  cited  as  exceptions  to  the  gene- 
ral rule ;  but  the  court  held  that  they  were  not  to  be  con- 
sidered as  mere  exceptions,  though  it  happened  that  in 
Lane  v.  JVheat  the  plaintiff  had  filed  his  bill  in  order  to 
save  the  statute  of  limitations.    So  in  Dodswcrfb  v.  Bowen 
(d),  a  bill  was  filed  against  an  attorney  in  the  vacation. 
In  Heron  v.  Edwards  (e)>  it  was  held  that  a  declaration 
against  a  prisoner  might  be  delivered  in  vacation}  Lord 
Kenyon  observing  that,  as  the  practice  respecting  attornies 
had  been  altered,  the  same  rule  ought  to  prevail  with  re- 
gard to  prisoners,  who  stood  in  pari  rathne.    They  con- 
tended, therefore,  that  the  cases  from  Douglas  were  not 
to  be  considered  merely  as  exceptions,  but  that  they  form- 
ed the  ground  on  which  the  courts  had  since  acted ;  and 
that,  as  this  court  had  recognized  the  practice  of  the  Kings 
Bench>  in  suffering  bills  to  be  filed  against  attornies  in  va- 
cation, [the  officers  of  the  court,  however,  said,  that  that 
had  only  been  done  for  the  purpose  of  saving  the  statute  of 
limitations,]  and  as  the  officers  of  the  court  were  all  on 
the  same  footing,  the  court  would  apply  the  same  prin- 

(a)  Doug.  312. (Z>)  Id.  313,  [84]. (c)  5  T.  R.  173. 1 

(rf)  Id.  325. (c}8  ST.  JR.  643.   Sec  aho  Hutehins  v.  Kenrick^ 

2  Bur.  1048. 
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ciple  to  the  Warden j  that  had  been  established  with  r£-  1815. 

spect  to  attornies ;  viz.  that  he  should  only  enjoy  this         r****** 
privilege,  when  the  exercise  of  it  would  be  productive  of  v, 

no  injustice  to  others.  That  principle,  they  said,  applied  E*lm< 
with  full  as  mudh  force  to  the  Warden,  as  to  the  other 
officers  of  the  court ;  for  otherwise,  a  prisoner  might  be 
suffered  to  go  at  large  for  the  whole  of  the  vacation,  and 
provided  he  returned  just  before  term,  the  Warden  might 
plead  that  he  had  him  in  custody  at  the  commencement 
of  the  action.  [Lord  C.  J.  Gibbs.  The  question  is,  whe- 
ther this  case  do  not  fall  within  the  exceptions,  subject 
to  which,  the  courts  must  be  considered  to  have  relaxed 
the  general  rule.  That  rule  was,  that  no  officer  of  the 
court  should  be  proceeded  against  in  vacation ;  and  though 
the  courts  have  deviated  from  it  in  particular  instances, 
they  would  never  do  so  to  the  prejudice  of  any  privilege, 
to  which  an  officer  of  the  court  is  entitled;  In  the  case 
of  the  statute  of  limitations,  no  privilege  of  the  attorney 
Was  prejudiced ;  but  one  of  the  Warden's  privileges  is, 
that  by  fresh  suit  and  recaption  he  may  discharge  him-* 
self;  and  that  privilege  would  be  infringed,  by  filing  a  bill 
against  him  in  vacation.]  Then,  would  not  the  court 
exercise  their  authority  in  restraining  a  privilege  which 
would  operate  as  a  suspension  of  justice,  by  depriving  a 
party  of  his  right  to  proceed  during  the  whole  of  the  va* 
cation  ?  There  could  be  no  doubt,  but  the  court  had 
a  right  to  control  the  privileges  of  their  officers,  when 
there  was  any  opportunity  of  abusing  it*  They  mention* 
ed  the  statute  1  Ric.  2,  c*  12,  to  shew  that,  so  early  as  at 
that  time,  it  was  thought  necessary  to  control  the  con- 
duct of  the  Warden.  By  stat.  8  &  9  TV.  3,  c.  27,  s.  6,  it 
was  enacted ( that  no  plea  of  a  retaking  should  be  received 
c  in  an  action  against  the  Marshal  or  Warden^  &c.  for  an 

*  escape,  without  an  affidavit  that  the  prisoner  made  his 

*  escape  without  the  privity  of  the  defendant ;'  so  that 

£2 


Eylij. 
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1815.  there  appeared  a  great  anxiety  on  the  part  of  the  legist*- 

yv~iJ  ture,  to  prevent  theabuse  to  which  these  offices  were  liable. 

9.  The  Solicitor  General  and  Mr.  Serjt.  Bestf  contra,  did 

not  dispute  the  jurisdiction  of  the  court  to  take  away  or 
restrain  the  privileges  of  their  officers,  unless  fixed  and 
established  by  the  legislature.  The  question,  however, 
was,  whether  it  had,  or  had  not,  been  the  practice,  in  this 
court,  to  file  bills  against  the  officers  in  vacation; — all  the 
cases  which  had  been  cited  were  decided  in  the  Kings 
Bench.  [Lord  C.  J.  Gibbs.  But  as  the  practice  in  this 
court  has  been,  on  some  occasions,  to  file  bills  against  at- 
tornies  in  the  vacation,  that  practice  must  be  considered 
as  following  and  adopting  the  cases  in  the  King's  Bench]* 
The  books  of  practice,  which,  however,  thejr  did  not  cite 
as  an  authority*  seemed  to  make  a  distinction  between 
the  practice  of  the  two  courts  with  respect  to  attornies  («)t 
at  all  events,  however,  there  was  no  case  in  which  it  had 
been  determined  that  the  Warden  might  be  proceeded 
against  in  vacation j  and  the  court  would  not,  without  an 
express  authority,  come  to  a  decision  which  would  de- 
prive the  Warden  of  the  benefit  of  recaption. — The  stat, 
8  &  9  W.  3,  c.  27,  which  had  been  referred  to,  furnished 
a  strong  argument  to  shew  that  the  legislature  was  then 
considering  the  case  of  bills  filed  in  term  only ;  for  the 
12th  section  made  it  '  lawful  for  any  person,  having  cause 
'  of  action  against  the  Warden^  on  bill  filed,  ancl  a  rule 
'  being  given  to  plead  thereto,  to  be  out  eight  days  at 
(  most  after  filing  such  bill,  to  sign  judgment  against  the 
*  Warden,  unless  he  plead  to  the  said  bill  within  three 
'  days  after  such  rule  is  out/ — Now,  if  that  rule  were  to 
be  applied  to  bills  filed  in  vacation,  the  Warden  would  be 
,  in  a  worse  situation  than  any  other  person  j  for  the  rule 


(a)  See  TidoVs  Prac.  26,  5th  Ed. 
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to  plead  could  not  be  entitled  as  of  the  preceding  term,  1815. 


Crook 


because,  at  that  time,  no  cause  of  action  existed;  nor  of 
the  subsequent  term,  because  judgment  would  be  signed  'v. 

before  its  commencement ;  it  must  therefore  be  a  rule  Etlm 
made  out  of  court,  which  by  law  could  not  be  done. 
They  admitted  that  the  object  of  the  statute  was,  to 
make  the  proceedings  against  the  Warden  less  dilatory; 
and  that  end  was  answered  by  taking  away  the  necessity 
of  an  appearance,  and  by  making  the  bill  serve  also  for  a 
declaration ;  but  it  never  could  be  intended  to  dispense 
with  the  rule  to  plead,  or  to  invent  a  new  rule,  not  en- 
titled of  any  term. — The  court  stopped  Mr.  Serjt.  Best  in 
his  argument. 

Lord  Chief  Justice  Gibbs.  The  cases  which  have  been 
decided  in  the  court  of  Kings  Bench,  and  the  practice 
which  has  been  built  on  them  in  this  court,  had  raised  in 
my  mind,  and  in  the  minds  of  my  brothers,  considerable 
doubt  on  this  subject,  with  an  inclination  to  think  that  a 
bill  might  be  filed  against  the  Warden  in  vacation ;  but 
on  looking  into  this  statute,  we  have  changed  our  ppi- 
nions.  That  statute  was  passed  for  the  purpose,  among 
others,  of  regulating  the  proceedings  against  the  Warden 
of  the  Fleet;  and  the  regulations  were  made  with*  refer- 
ence to  the  practice  then  existing  in  actions  against  the 
Wardens  it  would  therefore  be  great  injustice,  to  alter  the 
practice  on  which  that  statute  was  founded  *,  and  as  it  was 
not  the  practice  formerly  to  suffer  bills  to  be  filed  against 
the  Warden  in  vacation,  so  neither  would  the  court  under 
%  it  now,  if,  by  so  doing,  the  Warden  would  be  deprived  of 
any  privilege  which  he  possessed  before  that  statute. 
The  regulation  introduced  by  the  twelfth  section  of  that 
act  it,  that  immediately  after  the  bill  is  filed,  an  eight  day 
rule  to  plead  may  be  served \  and  that,  unless  the  Warden 
plead  in  three  days  after  the  expiration  of  such  rule,  the 
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IB  15.  plaintiff* may  sign  judgment,   1$  it  possible  that  this  course 

C^^o*        can  be  pursued  in  the  case  of  a  bill  filed  in  vacation  ?    It 
v.  has  been  justly  observed,  that  the  rule  to  plead  must  stand 

jiYLEs,  ^  o£  some  term .  ancj  tj1vlt  jt  cannot  be  entitled  of  the  pre- 
ceding term,  because  the  action  was  not  then  commenced, 
npr  of  the  subsequent  term,  because  judgment  may  be 
signed  in  eleven  days  after  the  bill  is  filed.  If,  then,  the 
legislature  had  it  in  contemplation,  that  no  action  could 
be  brought  against  the  Wardin  except  in  term  time,  and 
looking  to  that  as  the  practice  then  existing,  as  in  fact  it 
was,  we  cannot  leave  th,e  act  operating  against  the  War* 
d*ny  and  alter  the  practice  on  which  that  act  was  founded, 
without  great  injustice. 

Mr.  Justice  Heath.  I  am  of  the  same  opinion.  This 
statute  advances  the  suit  against  the  Warden;  the  present 
case,  therefore,  differs  from  that  of  an  action  brought 
against  an  attorney  in  vacation,  to  save  the  statute  of  lit 
nutations. 

Mr,  Justice  Chambre.   lam  also  of  the  same  opinion; 
though  the  inclination  of  my  mind  was  otherwise,  until 
I  saw  the  statute. 
Mr.  Justice  Dallas  concurred. 

Rule  absolute. 

Mr.  Serjt.  hens  then  asked  for  leavf  to  amend  the  ine* 
morandum  of  the  bill,  by  entitling  it  of  the  present  term* 
but  the  court  said  that  they  would  not  put  the  plaintiff 
in  the  same  situation,  as  if  he  had  filed  jbis  bill  regularly ; 
but  left  him  to  file  it  again* 

STOCK  V.  EYLE8. 

filed  against  the    ^R#  Serjt.  Bosanquet,  on  a  subsequent  day,  shewed  cause 

Warden  of  the      against  a  similar  rule  obtained  in  this  cause,  which  was 
Jtutt  m  vaeauon.  _•  .  _,„     ,        „         * 

another  action  against  the  Warden,  for  the  escape  of 
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the  same  prisoner.  The  statute  of  8  &9  W.  S,  on  which  ^15. 
the  judgment  of  the  court  in  the  last  case  had  proceeded,  Stock 
would  not,  he  thought,  upon  consideration,  admit  of  the  9* 

inference  which  had  been  drawn  from  it}  for  the  13th 
section  made  the  same  regulations  respecting  prisoner*,  as 
were  introduced  by  the  12th  section  in  the  case  of  the 
Wmrden:  The  same  argument  might,  therefore,  be  used 
against  filing  bills  in  vacation  against  prisoners ;  which, 
however,  it  was  the  constant  practice  to  do. — Besides, 
the  statute  must  be  construed  according  to  the  practice  sis 
it  now  existed.  The  rule  to  plead  was  an  order  of  court, 
and  though,  by  way  of  indulgence,  it  might  be  entered 
with  the  officer  after  term,  it  was  still  a  proceeding  of 
the  term,  and  could  never  be  obtained  except  in  term* 

The  Solicitor  General,  contri>  was  stopped  by  the  court. 

Lord  Chief  Justice  Gibbs.  If  the  court,  from  inad- 
vertence, had  arrived  at  a  false  conclusion  on  the  former 
occasion,  we  should  have  been  glad  now  to  have  been  set 
right ;  and  it  was  certainly  open  to  any  party  to  bring  the 
same  question  before  the  court,  and  to  use  such  arguments 
as  might  suggest  themselves,  to  induce  us  to  overrule  our 
former  decision.  But  it  appears  that  the  arguments  which 
have  been  now  used,  in  resisting  this  rule,  entirely  pass 
by  the  ground  of  our  former  judgment.  It  has  never 
been  disputed  that,  at  the  time  when  the  statute  of  W.  $d 
was  passed,  a  bill  could  only  be  filed  in  tenn  time,  either 
against  an  attorney  or  other  officer  of  the  court,  or  against 
a  prisoner.  The  doctrine  contained  in  the  cases  which 
were  cited  was,  that  as  justice  might  sometimes  require 
that  suits  should  be  instituted  against  those  persons  in 
vacation,  the  court  would  shape  the  proceedings  accord- 
ingly, so  as  to  answer  the  purposes  of  justice;  but  that  is 
for  the  furtherance  of  justice  only,  and  is  not  to  interfere 
with  the  rights  of  other  persons.  When  the  statute  pass- 
ed, the  Warden  had  a  defence,  which  was  furnished  him 
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1815.  by  the  common  law,  of  fresh  suit  and  recaption  i  and 

Stock         t^iat  defence  exists  MP  to  the  time  when  the  suit  is  comr 
».  menced.     As  the  practice  then  stood,  no  action  could  be 

commenced,  against  him,  except  in  term:  and  as  the 
statute  proceeded  on  the  practice  as  it  then  existed,  the 
court  thought  it  would  -be  highly  unjust  to  alter  that 
practice.  We  were  fortified  in  that  opinion,  by  finding 
that  no  instance  could  be  presented  to  us, — nor  could 
any,  I  dare  say,  be  found, — of  a  bill  having  been  filed 
against  the' Warden  in  vacation 5  though  there  are  num- 
berless instances,  of  its  haying  been  done  against  attor- 
nies  and  prisoners  ;  which  shews  clearly  that  the  practice 
remains  the  same  as  to  the  Warden^  though  it  has  been 
altered  as  to  the  other  officers  of  the  court,  and  as  to 
prisoners.  Without,  therefore,  breaking  in  upon  the 
former  decisions,  I  am  still  of  opinion  that  a  bill  can 
only  be  filed  against  the  Warden  in  term  time. 

Mr.  Justice  Heath.  It  would  be  manifest  injustice, 
if  the  modern  practice  as  to  prisoners  were  to  be  applied 
to  the  Warden ;  because  the  bill,  being  filed  as  of  the 
preceding  term,  would  over-reach  his  defence  of  fresh 
suit  and  recaption. 

Mr.  Justice  Chambre  and  Mr.  Justice  Dallas  also  re- 
gained of  the  same  opinion. 

I£ule  absolute. 


Friday, 
17th  Not.  CAMPION  V.  CRAWS  JUT- 

rent,  the  court      Mk.  $erjt.  ifetf,  on  a  former  day,  moved  for  a  role  to 

will  refer  it  to       shew  cause  why  it  should  not  be  referred  to  the  protho- 

the  prothonotary  ,  ,         -.*,..«.? 

to  compute  what  notary,  to  compute  w^at  was  due  to  the  pjamt^ff  for  rent . 

if  due,  provided 

£t  appes/  that  the  action  is  oft  a  faue  under  seal  ;— otherwise  not. 
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cf  the  premises  in  the  declaration  mentioned,  at  the  time 
of  the  commencement  of  this  action  j  and  why  the  plain- 
tiff should  not  be  at  liberty  to  sign  final  judgment,  with- 
out executing  a  writ  of  enquiry  of  damages.     He  men- 
tioned the  case  of  Bjrom  v.  Johnson  (p)9  where  the  court  . 
d King9 j  Bencby  on  the  defendant's  motion,  referred  it  to 
die  master  to  compute  what  was  due  for  rent  in  an  action 
of  covenant.  In  the  present  case,  it  did  not  appear  whe- 
ther it  were  an  action  of  debt  or  covenant  $  and  Lord 
C- 1-  Gibbs  observed,  that  if  it  were  an  action  of  debt  on 
a  lease  not  under  seal,  it  came  to  the  common  case  of  an  - 
action  of  debt  for  use  ?nd  occupation  j  and  the  court 
refused  to  grant  the  rule  unless  it  appeared  that  it  was  an 
action  on  a  lease  under  seal,    Mr.  Serjt.  BeM>  accordingly, 
now  produced  an  affidavit  to  that  jeffect,  and  the  court . 
granted  the  rufe. 


1*15. 

Camhoi    ' 

C&AWSKAYi 


WILLINCHAM  V.  MATTHEWS. 

The  Solicitor  General  had  obtained  a  rule  to  shew  cause 
why  the  bail-bond  given  to  the  sheriff  in  this  action  should 
not  be  delivered  up  to  be  cancelled,  and  a  common 
appearance  entered,  on  the  ground  that  the  defendant 
bad  been  arrested  on  his  way  home  from  attending  the 
insolvent  debtor's  court,  at  the  Guildbsll,  Westminster. 
It  appeared  that  the  plaintiff,  who  was  an  attorney, 
had  been  employed  by  the  defendant  in  an  action  at 
his  suit,  against  J.  Bragge;  that  Bragge  was  accord* 
ingly  committed  to  the  fleet  in  Michaelmas  term  last; 


Saturday, 
Nov.  IS. 

A  person  attend- 
ing the  insolvent 
debtor's  court, 
for  the  purpose 
of  opposing* 
the  discharge 
of  a  debtor,  is 
privileged  from 
arrest,  in  the 
same  manner  as 
when  in  attend- 
ance upon  any 
other  court, 


(a)  8  T.  A.  4tp. 
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18,5»  that  in  the  month  of  Jum  following,  the  present  defend* 

Wiilihgkam  ant  attended  the  insolvent  debtor's  court,  at  the  request 
"-  of  the  plaintiff,  for  the  purpose  of  opposing  Bragges  dis- 

charge j  that  he  was  arrested  in  a  shop  in  Queen-street , 
Westminster,  whither  he  had  gone  after  leaving  the 
Guildhall  \  and  that  his  own  residence  was*  in  Crown- street  > 
Westminster.  The  affidavit  of  the  sheriff's  officer  stated 
that  Qutenstreet  was  not  the  direct  road  from  the  Guild- 
hall to  Crown-street. 

Mr.  Serjt.  Vaughan  now  shewed  cause  against  the  rule, 
and  contended  that  a  person  attending  the  insolvent 
debtor's  court,  for  the  purpose  of  opposing  the  discharge 
of  an  insolvent,  was  not 'to  be  considered  in  the  light  of  a 
witness,  or  as  intitled  to  his  privilege,  as  such.  The  in- 
solvent act  was  not  compulsory  upon  him  to  attend j  his 
appearance  was  his  own  voluntary  act.  At  all  events, 
however,  the  privilege  did  not  continue  the  whole  of  the 
.  day,  nor  could  it  be  extended  to  him  while  out  of  his 
direct  course  homewards. 

The  Solicitor  General,  contra,  was  about  to  mention  the 
cases  in  which  the  courts  have  put  a  liberal  construction 
upon  the  privilege  from  arrest  (0),  but  was  stopped  by 
the  court. 

Lord  Chief  Justice  Gibbs.  .  There  is  no  doubt  but 
this  defendant  ought  to  be  discharged.  With  respect  to 
the  Insolvent  debtor's  court  being  such  a  tribunal  as  to 
privilege  a  party  from  arrest, — considering  that  it  is  a 
judicature  cheated  by  the  legislature, — I  think  that  par-  * 
ties  attending  the  court  must  be  considered  as  privileged 
from  arrest.  Then,  never  was  there  a  case,  in  which 
there  was  a  more  forcible  demand  for  the  exercise  of 
this  privilege;  foi*  the  defendant  was  brought  to  the 


(a)  See  1  Tidd,  196,  7,  &  8. 6th  edit. 


IN  THE-SiFTY-SIXTH  YEAR  OF  GEO.  III.  59 

court  by  the  desire  of  the  plaintiff,  who  was  his  attorney ;  *^ 

and  i  short  time  after  he  left  the  court,  was  arrested  by   Willi  itch  am 

the  sheriff's  officer,  who  now  swears  that  the  defendant     Mattjuwi. 

was  not  in  the  direct  way  towards  his  home.    What  is  or 

is  lot  the  direct  way,  ought  not  to  be  measured  by  the 

consciences  of  persons  who  swear  in  that  general  form* 

A  person  is  not  bound  to  go  the  nearest  pr  most  direct 

way,  as  the  officer  may  happen  to  think  it ;  an£  wherever 

a  party  is  attending  a  court  of  justice,  the  courts  have 

always  considered  him  as  privileged  in  his  way  homewards, 

with  a  fair  and  liberal  construction. 

The  rest  j>f  the  court  concurred. 

Rule  absolute. 


*uw  and  another,  assignees  of  t.  and  r.  young,  Monday 

,      ,         ^  Not.  20. 

bankrupts,  v.  cooper. 

In  an  action  by 
%  the  assignees  of  a 

This  action  was  brought  against  the  defendant,  for  the  hfnkruDt»  for 
°        °  '  the  rescue  of 

rescue  of  goods  which  had  been  distrained  for  rent  due  goods  distrained 

to  the  bankrupt.    The  distress  had  been  made,  and  the  ^  ^jjj  J 

rescue  committed,  while  the  bankrupt's  estate  was  in  the  the  court  allowed 

hand*  of  the  provisionoL  assignees;  but  the  declaration  t0  ^  amended 

stated  the  facts  as  having  taken  place  in  the  time  of  the  by  adding  new 
i .    .«.       .  lit  •  coonts,  stating 

plaintiffs,  who  were  the  absolute  assignees.  the  facts  to  have 

Mr.  Sent.  Marshall  now  moved  to  amend  this  decla-  ttkci!  PlftC5 l* 
J  #  the  time  of  the 

radon,  by  adding  new  counts,  similar  to  the  original  ones,  provisional 

only  stating  the  distress  and  rescue  to  have  been  in  the  J^urmghSf**1 

time  of  the  provisional  assignees,  though  to  the  damage  elapsed  since 

*f  the  plaintiffs.  $&£- 

Mr.  Serjt.  Best  shewed  cause  in  the  first  instance,  on  c*"**  of  action 

the  grounds  that  this  would,  in  fact,  be  bringing  a  new  tially/the  same. 


60 


CASES   IN   MICHAELMAS  TERM, 


181*. 

Freeh 

». 
Cooper  ? 


action ;  and  also  that  two  terms  had  elapsed  since  the 
return  of  the  writ  (a).  [Mr.  1.  Heath.  We  have  allowed 
a  new  count  to  be  added  after  the  second  term,  where 
the  cavse  of  action  has  been  the  same  (£).] 

Lord  Chief  Justice  Gibbs.  The  cause  of  action  is  sub* 
stantially  the  same ;  for  it  is  for  rescuing  property  which 
had  been  distrained,  and  those  who  stood  in  the  bank- 
rupt's place  would  have  had  the  benefit  of  that  distress,  if 
the  defendant  had  not  rescued  it ;  and  the  cause  of  ac- 
tion is  substantially  the  same,  whether  it  be  stated  to  have ' 
arisen  in  the  time  of  the  provisional,  or  of  the  absolute, 
assignees.  It  is  not  an'  invariable  rule  that  a  new  count 
shall  not  be  added  after  the  second  term.  The  principle 
of  the  rule  is,  that  as  the  plaintiff  would  have  been  out 
of  court  at  the  end  of  the  second  term,  if  he  had  not  de- 
clared at  all,  so  the  court  will  not  suffer  him  to  declare 
upon  a  fresh  cause  of  action,  alter  that  time  has  elapsed. 
The  present  application  is  only  to  state  the  same  cause  of 
action  in  a  different  way. 

Per  Curiah$m9 

Rule  absolute,  on  payment  of  costs  j 
and  the  defendant  to  be  at  liberty 
to  plead  de  novo. 


(a)See  Tidds  Prae.  71 1*  AthEdn. (6) Sec  Ganoay  v.  &fv*u, 

Barnes,  10. 
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1815. 


Doe,  on  the  demise  of  Thomson,  v.  pitcher  and  others.  '    Tuesday, 

Nov.  si. 

This  was  an  action  of  ejectment  brought  to  recover  ftJj^J^J* 

possession  of  a  (arm  called   '  The  Meeting-hoHse  Farmf  meetinghouse 

exclusive  of  the  meeting-house  and  burial-ground  com-  ^,,,^"^11 

prized  therein,  in  the  parish  of  Rickmansworth,  in  the  aiid  tomb  there- 

county  of  Herts;    and  was  tried  before  Mr.  Justice  intrust,  as  to  the 

Cbamhre,  at  Hertford,  at  the  Spring  assizes  1815,'  whcta  a  u^t^:*|oust 

verdict  was  found  for  the  defendants,  with  liberty  to  move  ground,  to  per- 

to  set  it  aside,  and  enter  a  verdict  for  the  plaintiff.    The  mlt.a  "*"*  of 
7  l  quakers  to  use 

court,  on  motion  to  that  effect  in  Easter  term  last,  di-  the  same,  as 

rected  a  case  to  be  made,  which  was,  in  substance,  as  fthoul?    ** 

follows.  pay  the  rent 

Jane  Wilton,  being  seized  in  fee  of  all  the  said  premises,  keep  them  in  re* 

by  indentures  of  lease  and  release,  dated  the  4th  and  5th  MJrj  and  a/ter 
*,  the  determina- 

of  December  1789,  between  herself  of  the  one  part,  and  tion  of  tha»  estate, 

J.  Mavor  and  J.  Smith,  since  deceased,  of  the  other  ho^SodSSE 

part ;  reciting  "  that  the  meeting-house  and  burial-ground  ground,  and 

had  been,  for  several  years,  held  by  a  society  of  people  t[£nn0f  t1ie*con- 

called  quakers,  at  the  yearly  rent  of  2/.  10/.;  and  that  veyance,  as  to  all 

the  burial  vault  and  tomb,  standing  on  the  said  burial-  pert«  and  during 

ground,  had  been  used  for  the  family  of  the  said  fane  lh*  continuance 
°     f  ,        ,         .  «  «v       w.,  ,    .  ,        ,      of  the  said  estate, 

Wilson  /—that  the  said  Jane  Wilson  was  desirous  that  the  as  to  the  rent,  to 

meeting-house  and  burial-ground,  (except  as  thereinafter  £•» In  nru*1 10 
excepted)  should,  as  long  as  the  said  society  should  think  and  tomb  in  re- 
proper  to  hold  the  same  on  the  conditions  thereinafter  mh the'rn  to ?e" 

mentioned,  be  held  by  them  accordingly  ;  and  that  the  u**d  for  the  in- 
1  *J  termeqtoM.and 

her  family ;  and 
after  the  determination  of  that  estate,  to  C,  his  heirs  and  assigns,  for  ever :  Provided 
that  the  said  society  might  take  part  of  the  farm  to  build  a  new  meeting-house  upon, 
if  necessary. — Hela,  1st,  That  though  the  grant  of  the  meet  ins-house  and  burial- 
ground  was  void  by  the  statute  of  mortmain  9  0. 8.  c.  36 :  Yet  that  tbc  deed  of  con- 
veyance was  not  therefore  wholly  void;  Sdly,  That  the  limitation  of  the  vault  and 
tomb  was  not  a  charitable  use  ;  and  therefore,  and  because,  ddly,  no  part  of  the  land 
could  be  taken  for  the  purpose  of  building  a  new  meeting-house  (the  grant  of  the 
present  meeting-house  having  been  determined  to  be  void)  the  conveyance,  of  all,  ex- 
cept the  meeting-house  and  burial-ground,  was  good. 
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said  vault  and  tomb  should  for  ever  thereafter  be  kept  iri 
complete  repair,  for  the  burial-place  of  the  said  Jane 
Wilson,  and  her  family  i" — For  effectuating  the  purposes 
aforesaid,  did,  according  to  her  estate  and  interest  therein, 
and  as  far  as  she  lawfully  might,-  but  not  further  or 
otherwise,  grant,  release,  and  confirm  to  the  said  J. 
Mover  and  J.  Smith,  (in  their  actual  possession  then 
being,  by  virtue  of  a  bargain  and  sale,  &c.)  and  their 
heirs,  all  that  messuage  or  farm,  called  '  The  Meeting* 
•  house  Farm!  with  the  several  fields  thereto  belonging ; 
and  also  the  meeting-house  and  burial-ground,  vault  and 
tomb,  being  in  the  &aid  fields,  or  one  of  them  ;  and  the 
reversions,  remainders,  rents,  issues,  and  profits  of  the 
said  premises ;  and  all  the  estate,  right,  title,  interest,  &c< 
at  law  and  in  equity,  of  the  said  Jane  Wilson:  To  hold  the 
same  to  and  upon  the  uses  and  tmats  thereinafter  de- 
clared ;  viz.  as  to  the  meeting-house  and  burial  ground, 
(except   the   said  vault    and   tomb,   and   the   ground 
next  adjoining,  for  the  space  of  six  feet,  and  liberty  of 
ingress,  &c.  into  the  said  burialjground,)  to  the  use  of 
the  said  J.  Mavof  and  J.  Smith,  their  heirs  and  assigns, 
so  long  as  the  same  should  be  used  by  the  said  society, 
and  so  long  as  they  should  pay  to  the  said  J.  Mavor  and 
J.  Smith  the  yearly  rent  of  2/.  10j.,  and  should  keep  the 
said  meeting-house*  &c.  in  repair :  It  being  the  true  iiw 
tent  and  meaning  of  the  said  Jane  Wilson,  and  the  above 
conditional  limitation  being  upon  trust,  that  the  meeting* 
house  and  burial-ground  should  thencefb)  th  be  held  by 
the  said  society,  in  the  same  manner  as  theretofore;  pro- 
vided they  paid  the  said  rent,  and  kept  them  in  repair,  as 
aforesaid.     And  after  the  determination  of  the  said  con- 
ditional estate  as  to  the  said  meeting-house  and  burial- 
ground,  and  from  the  execution  of  those,  presents  as  to 
all  the  other  premises  thereby  grantee^,  to  the  use  and 
behoof  of,  and  as  to  the  said  rent  of  2/,  10*.  during  the 


IN  THE  FlfTT-BlXTH  TEAK  CF  GEO.  III. 


63 


continuance  of  the  said  conditional  limitation,  in  trust 
for,  the  said  J.  Mavor,  his  heirs  and  assigns,  subject  to  the 
conditions  thereinafter  declared  j  and  immediately  after 
the  determination  of  that  conditional  estate,  to  the  use 
of,  and  in  trust  for,  the  said  J.  Smith,  his  heirs  and 
assigns  for  ever :  Provided  always,  that  the  estate  and  in- 
terest therein  before  limited  in  severalty  to  the  said  J% 
Mover,  his  heirs,  &c.  in  the  said  premises,  were  limited 
to  him  and  them  upon  the  express  condition,  that  he 
and  they  should,  at  all  times  thereafter,  uphold,  main* 
tain,  and  keep  the  said  vault  and  tomb  in  all  needful 
repair  ;  and,  if  necessary,  should  entirely  rebuild  the 
same;  and  should  at  all  times  permit  the  vault  to  be  used 
for  the  interment  of  the  said  Jane  fViLton,  or  any  of  her 
family,  who  might  desire  to  be  interred  therein.  » And 
in  case  the  said  J.  Mavor,  his  heirs,  &c.  should  at  any 
time  neglect  to  repair,  or,  if  necessary,  to  rebuild  the 
said  vault  or  tomb ;  or  should  not  permit  them  to  be' 
used  as  aforesaid;  that  then,  the  use,  estate,  and  interest, 
thereinbefore  limited  in  severalty  to  the  said  J.  Mayor, 
should  cease  and  determine  :  Provided  also,  that  it  might 
be  lawful  for  the  said  J.  Smith  to  enter  upon  the  said 
burial-ground,  to  examine  the  condition  of  the  said  vauh 
and  tomb,  and  to  give  notice  to  the  said  J.  Mavor  of 
such  repairs  as  might  be  necessary :  Provided  also,  that  in 
case  the  said  society  should,  at  any  time,  during  the  trusts 
thereinbefore  mentioned  for  them,  and  during  the  lives  or 
life  of  the  said  Jane  Wilson3  J.  Mavor,  and  J.  Smith,  or 
of  the  survivors  or  survivor  of  them,  or  within  twenty- 
one  years  after  the  death  of  the  survivor  of  them,  be  de- 
sirous of  erecting  a  new  meeting-house  upon  part  of  the 
ground  thereby  granted,  adjoining  to  the  said  burial- 
ground,  it  might  be  lawful  for  them  to  make  use  of  any 
part  of  the  orchard  belonging  to  the  said  farm,  and  ad- 
joining the  west-side  of  the  said  burial  ground,  so  as  not 
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to  exceed  twenty-five  feet  from  the  w£st  fence  thereof  •,-•—• 
such  newly  erected  meeting-house,  &c.  to  be  and  remain 
to  the  same  uses,  upon  the  same  trusts,  and  subject  to 
the  same  conditions  and  limitations  as  were  therein- 
before declared,  respecting  the  then  present  meeting-* 
house;  and  the  then  present  meeting-house,  and  the 
ground  on  *  which  it  stood,  thenceforth  to  be  and  re- 
main to  the  same  uses,  and  subject  to  the  same  conditions 
and  limitations,  as  were  thereinbefore  declared  respecting 
the  said  messuage  and  farm,  (other  than  the  land  whereon 
the  said  new  meeting-house  should  be  erected*,)  freed 
and  discharged  from  the  trust  thereinbefore  declared 
concerning  the  said  society. — The  said  indentures-  were 
sealed  and  delivered  in  the  presence  of  two  credible  wit- 
nesses, more  than  twelve  calendar  months  before  the 
death  of  the  said  Jane  Wilson f;  and  were  enrolled  in  the 
'  court  of  Chancery,  on  the  1th  of  December  1789.— The 
said  Jane  fFilson,  by  will,  dated  the  10th  of  November 
»J 809,  devised  all  her  freehold  and  leasehold  property  in 
the  parish,  of  Rickmansivorth>  or  elsewhere,  to  G.  Thomson, 
the  lessor  of  the  plaintiff,  his*  heirs,  executors,  admini- 
strators, and  assigns  for  ever;  and  died" on  the  9th  of 
October  1810,  having  received  the  several  rents  of  the 
said  meeting-house-farm,  and  of  the  said  meeting-house 
and  burial-ground,  up  to  the  time  of  her  death.  The 
said  J.  Mavor  afterwards  became  bankrupt,  and  the  de~ 
fendants  werje  his  assignees. — The  question  for  the  opi- 
nion of  the  court  was,  whether  the  premises  in  the  de- 
claration mentioned  passed  by  the  deeds  above  stated; 
or  whether  those  deeds  were  void  by  the  statute  of  mort- 
main, 9  Geo.  2.  c.  36.  If  the  court  should  be  of  opinion 
that  they  did  not  pass  by  those  deeds,  then  a,  verdict  was 
to  be  entered  for  .the  plaintiff;  otherwise  the  verdict  for 
ther  defendants  was  to  stand*  The  case  now  came  on  for 
argumentr 
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Mr.  Serjt.  Best,  for  the  lessor  Of  the  plaintiff,  contend- 
ed that  the  deeds  above  stated  were  void  by  stat.  9  Geo.  2, 
t.  36  (it ).  It  was  admitted  that  the  meeting-house  and 
burial-ground  were  given  for  a  charitable  use,  and  that 
as  to  them,  therefore,  the  deeds  were  void ;  and  the  pre* 
sent  action  was  for  the  remainder  of  the  property  only  (i) : 
—But  he  contended  first  that,— even  supposing  that  the 
meeting-house  and  burial-ground*  only  were  affected  by 
the  statute,  and  that,  if  the  conveyance  had  been  of  the 
remainder  of  the  property  only,  it  would  have  been  good, 
—still  the  deeds,  being  void  as  to  part,  could  not  be  sup- 
ported as  to  the  rest,  but,  in  the  words  of  the  third  sec- 
tion, were  '  absolutely,  and  to  all  intents  and  purposes, 
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(«)  By  the  first  section  of  that  statute*  it  it  enacted,  "  That  no 
manors,  lands,  &c,  nor  any  money  to  be  laid  out  in  the  purchase  oF 
any  lands,  &c,  shall  be  given,  granted,  fee.,  or  any  ways  conveyed 
to,  or  settled  upon,  any  person  ox  persons,  bodies  politic  or  corpo- 
rate, or  otherwise,  for  any  estate  or  interest  whatsoever,  or  any  ways 
chanced  or  incumbered  by  any  person  or  persons,  in  trust  for*  or,  for 
the  benefit  of,  any  charitable  use  whatsoever ;  unless  such  gift  or 
settlement  be  by  deed  indented,  sealed  and  delivered  in  the  presence 
of  two  or  more  credible  witnesses,  twelve  calendar  months  before 
the  death  of  the  donor,  and  enrolled  in  the  court  of  Chancery, 
within  six  months  after  the  execution  thereof,  &c.  j  and  unless  tne 
same  be  made  to  take  effect  in  possession  for  the  charitable  use  in- 
tended, immediately  from  the  making  thereof,  and  be  without  any 
power  of  revocation,  reservation,  trust,  condition,  limitation,  clause 
or  agreement  whatsoever,  for  the  benefit  of  the  donor  or  grantor,  or  . 
of  any  person,  or  persons  claiming  under  him."  By  the  third  section 
it  is  enacted,  "  That  all  gifts,  grants,  conveyances,  appointments, 
assurances,  transfers,  and  settlements  whatsoever,  of  any  lands,  &c, 
in  trust  for  any  charitable  Use,  which  shall  be  made  in  any  other 
manner  or  form  than  by  that  act  is  directed,  shall  be  absolutely,  and 
so  all  intents  and  purposes,  null  and  void." 

(ft)  A  former  action  had  been  brought  in  the  King's  Bench  for 
the  wjioie  of  the  premises,  including  the  meeting-bouse  and  burial- 
ground,  which  was  tried  before  the  Chief  Baron,  at  the  Summer 
aastees,  1814,  when  his  lordship  directed  a  verdict  for  the  plaintiff, 
as  to  the  meeting-house  and  burial-ground,  and  for  the  defendants* 
as  to  the  rest  of  the  premises.  On  motion  to  set  aside  this  verdict, 
and  enter  a  general  verdict  for  the  plaintiff,  the  court  of  if.  B.  di- 
rected a  special  case,  and  after  hearing  the  argument  on  the  part  of 
the  plainttff  only,  directed  that  the  verdict  should  stand*  Lord  Ellen- 
horiugh  observing,  that  the  limitation  of  the  vault  and  tomb  might 
be  considered  as  a  selfish,  but  not  a  charitable,  use;  and  that  the  re- 
servation of  the  rent  did  not  affect  the  grant  of  the  farm. 
VOL.  II.  F 
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1615.  f  nuu  an(j  void.1    In  Abrfe*  v.  Simmes(a),  the  distinction 

Do©  4.         was  taken  (*)  between  a  bond  made  void  by  statute,  and 
Thomson        y^  comfnon  iaw.  «  for  upon  ftat#  23  /fr^  6j  r.  ^  if  a 

Pitchse.       '  sheriff  will  take  a  bond  for  a  point  against  that  law,  and 

*  also  for  a  due  debt,  the  whole  bond  is  void ;  for  the  let- 
'  ter  of  the  statute  is  so;  for  a  statute  is  a  strict  law;  but 

*  the  common  law  doth  divide  according  to  common  rea- 
'  son,  and  having  made  that  void  which  is  against  law, 

*  lets  the  rest  stand;  as  is  14  H.  8,  fo.  15.'  There  was 
no  material  distinction,  he  said,  between  the  case  of  a 
bond  and  that  of  a  deed ;  and  the  words  of  the  statute  in 
question  were  much  stronger  than  those  of  IS  Hen,  6. — 
Secondly,  however,  he  contended  that  the  conveyance  of 
the  premises,  which  were  the  subject  of  the  present  action, 
was  not  only  vitiated  by  the  illegality  of  that  of  the  meeting- 
house and  burial-ground,  but  was  in  itself  specifically 
illegal  and  void.  The  use  to  which  these  premises  were 
limited,  was  the  keeping  in  repair  a  tomb  for  the  use  of 
the  donor  and  her  family;  and  though  it  had  been  said  in 
the  Kings  Bench  that  this  was  only  a  selfish  use,  it  was  not 
less  within  the  mischief  intended  to  be  restrained  by  the 
statute,  which  was  any  alienation  tending  to  perpetuity ; 
and  he  instanced  the  case  of  masses  for  the  repose  of  the 
soul,  which,  like  most  other  superstitious  uses,  might 
also  be  called  selfish.  Then,  on  the  determination  of  this 
use,  there  was  a  limitation  over  to  J.  Smith;  whereas 
the  policy  of  the  statute  was,  that  if  land  were  given  to  a 
charitable  use,  it  must  never  revert  back  to  the  donor,  or 
to  those  claiming  under  him.  Looking  at  every  part  of 
the  deeds,  the  charitable  use  appeared  to  have  been  always 
kept  in  view;  there  was  a  distinction  in  the  equitable  dis- 
position of  the  property,  as  to  the  purposes  to  which  it 
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was  to  be  applied ;  but  the  legal  disposition  of  it,  of  which 
only  the  court  were  to  take  notice,  was  of  the  whole  of 
the  property  in  a  mass,  and  was  avowedly  for  the  purpose 
of  effectuating  the  intentions  which  had  been  predicated 
in  the  recital  of  the  deed.  Those  intentions  would  not 
iuve  been  fulfilled,  if  the  grant  had  been  confined  to 
the  meeting-house  and  burial-ground;  because  the  donor 
had  contemplated  the  necessity  of  a  new  meeting-house, 
in  which  event  the  trustees  were  to  permit  a  part  of  the 
orchard  to  be  appropriated  for  that  purpose :  So  that,  if 
the  deed  could  be  maintained  as  to  this  property,  part  of 
it  might  immediately  be  applied  to  a  purpose,  which,  it 
was  admitted,  was  a  charitable  use. 

Mr.  Serjt-  Bosanquet>  awtrd,  denied  that,  because  one 
clause  or  provision  in  a  deed  was  void  under  a  statute,  it 
necessarily  followed  that  the  whole  deed  was  illegal  5 — 
it  would  only  be  void  pro  tanto,  whether  by  common  law, 
or  by  statute,  unless  the  whole  were  so  blended  together, 
that  the  legal  part  could  not  he  separated  from  the  illegal. 
As  to  the  stat.  23  Hen.  6.,  which  had  been  cited,  that  was 
the  case  of  a  b<md>  which  was  one  entire  thing ;  but  a 
&*i%  like  that  in  question,  must  be  taken  reddendo  singula 
singulis.  In  the  case  of  a  settlement  of  a  great  variety  of 
property,  in  which  there  might  be  an  incumbrance,  as  to 
part,  for  a  charitable  purpose,  it  could  never  be  said  that 
the  whole  conveyance  would  be  void.  The  words  of  the 
property  tax  act  (a)  were,  '  that  all  contracts,  &c,  for 
'payment  of  any  interest,  rent,  fcc.,  without  allowing  a 
'dedoction  in  respect  of  the  property  tax,  should  be 
c  Weriy  void;*  but  in  Howe  v.  Synge  (*),  the  Ming's  Bench 
held  that  a  deed,  which  covenanted  for  the  payment  of 
an  annuity  without  any  deduction,  was  not  void  in  teto, 
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(c)  46  Geo.  3,  c.  fo. {b)  15  East  440. 
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1815.  but  only  to  the  extent  of  such  disallowance*    So  irf 

£T?  Pig*'*  case  (a),  it  was  said  '  that  if  some  of  the  cove- 

TnoM3ov       'nants  of  an  indenture,  or  of  the  conditions  of  a  bond, 
Pitch ir         '  ^  aiatmt  ^aw>  an^  SOfne  8°°^  ^^  lawful ;  the  former 
<  are  void  ab  initio,  the  latter  stand  good.'    Secondly,  then, 
wa*  the  limitation  of  the  farm  distinct  from  that  of  the 
meeting-house  and  burial-ground ;  or  were  they  so  in- 
termingled, that  each  must  stand  or  fall  with  the  other? 
The  limitation  of  the  meeting-house  and  burial-ground 
was  void,  because  it  fell  expressly  within  the  statute ;  but 
then  followed  a  separate  limitation  of  the  farm,  which 
could  never  be  said  to  be  to  a  charitable  use.  In  the  pre- 
amble to  the  stat.  43  El.  c.  4.,  there  was  a  long  enumera- 
tion of  what  were  to  be  considered  charitable  uses;  and 
they  were  all  for  the  relief  of  other  persons,  never  for  the 
benefit  of  the  donor's  family;  and  in  Townly  v.  Bedwel/(b), 
where  a  man,  by  his  will,  had  directed  a  botanical  garden 
at  Chelsea  to  be  kept  up,  it  was  decided  that  this  was 
a  charitable  use,  because  the  testator  had  said  that  he 
thought  it  would  be  *  public  benefit*   The  case  of  Durour 
v.  Motteux  (f),  which  was  cited  on  the  part  of  the  plain- 
tifls,  when  this  case  was  argued  in  the  King's  Bench,  was 
quite  inapplicable ;  because  there,  all  the  gifts  were,  in  the 
words  of  Lord  Hardwicke,  concomitant  of,  and  attending 
upon,  the  charitable  bequest. 

Mr.  Serjt.  Best,  in  reply,  distinguished  the  case  of  the 
property  tax  act  from  the  present,  because  there,  the  par- 
ticular contract  only,  which  was  repugnant  to  the  statute, 
was  avoided;  here9  he  insisted,  the  whole  grant  was  illegal. 
Piffts  case,  which  had  been  cited  for  the  defendants,  fell 
within  the  distinction,  for  which  he  had  contended,  be- 
tween an  instrument  void  by  statute,  and  one  void  by  coin-. 

(a)  11  Co.  27.  b.    See  also  4  G>.10<5. (ft)  6  Vet,  Jtin.  194. 

(c)  1  Fes.  320. 
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©on  law  j  for  the  words  were  <if  some  of  the  covenants,  &c.  1915. 

4  be  against  law*  which,  he  said,  must  mean  the  general  fTr-'/ 

lawtf  the  land.  With  respect  to  the  enumeration  of  cha-  Thomson 
rinHe  uses  in  stat.  43  EL  c.  4.,  he  contended  that  the  9  p,TchEr 
Q».  S.  was  not  to  be  confined  to  those  which  existed  at  the 
time  when  the  former  statute,  which  was  for  the  purpose 
o( protecting  them,  was  passed; — the  object  of  the  9  Geo.  2. 
was  to  prevent  every  thing  which  came  within  the  mis- 
chief of  charitable  uses;  /.  e.  every  thing  which  tended 
to  prevent  the  alienation  of  land;  and  if  there  were  any 
ambiguity  in  the  statute,  the  construction  must  be  such 
as  to  meet  the  mischief  which  it  was  intended  to  pre- 
vent 

Lord  Chief  Justice  Gibbs.  This  is  an  ejectment, 
brought  for  the  recovery  of  certain  premises  in  the 
county  of  Hertford,  part  of  which  premises,  the  meeting- 
house and  burial-ground,  having  already  been  recovered 
by  an  ejectment,  the  present  action-  is  brought  for  the 
remainder  only;  and  the  question  is,  whether  the  deed, 
with  the  exception  of  that  part  which  relates  to  the 
meeting-house  and  burial-ground,  be  void  by  the  statute 
of9&».2,  c.$6.  On  the  part  of  the  plaintiff,  it  is  insisted 
that  this  deed  is  void  on  three  grounds.  First,  it  is 
said  that,  if  it  be  admitted  that  the  deed  is  void  as  to 
part,  it  must  be  void  as  to  the  whole ;  that  if  it  were 
a  case  at  common  law,  that  would  not  be  the  conse- 
quence, for;  then  it  would  be  void  as  to  so  much  only  as 
falls  within  the  objection,  and  good  as  to  the  rest ;  but 
that,  being  under  a  statute,  the  whole  is  void.— The 
troth  is,  there  is  no  difference  between  a  transaction 
illegal  at  common  law,  and  by  statute  ;  and  the  objection 
being,  that  this  deed  conveys  property  in  a  way  that 
if  prohibited,  whether  by  the  common  law,  or  by  statute, 
the  construction  is  the  same.    Taking  it  to  go  no  furtfyf 
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1813.  than  as  I  now  state,  it  follows  that  that  which  conveys 

Doe  d  illegally  is  void,  and  that  which  conveys  legally  is  valid. 
Thomsok  a  statute,  when  it  prohibits  a  thing,  may  go  further,  and 
Pitches..  w7  that  *he  d**dt  by  which  it  is  done,  shall  be  void  i  and 
then  a  court  of  law  must  decide  that  it  is  void  to  all  in- 
tents and  purposes,  because  the  legislature  has  said  so : 
But  a  court  of  law  cannot  so  decide,  where  the  legislature 
says  that  a  part  is  legal.  The  question,  therefore,  is,  whe- 
ther the  stat.  9  Geo.  2.  have,  beside,  prohibiting  such  a  con- 
veyance as  that  of  the  meeting-house  and  burial-ground, 
enacted  further,  that  the  dud  by  which  this  shall  be  at- 
tempted to  be  done  shall,  not  only  as  to  that,  but  to 
all  other  intents  and  purposes,  be  void.  Now,  looking 
through  the  whole  of  the  act,  I  cannot  find  this  to  be  the 
effect  of  it :  The  word  deed  is  not  mentioned  in  the 
section:  [His  lordship  here  read  the  words  of  the  Sd 
section,  ante,  p.  65.].  I  think  that  this  grant  of  an  in- 
terest in  the  land,  which  by  the  deed  is  to  be  applied 
to  a  charitable  use,  is  void)  but  I  think  that  the  statute 
makes  nothing  more  void,  and  that  when  that  is  deter- 
mined to  be  void,  the  deed,  as  far  as  it  affects  other  lands, 
ushich  are  not  appropriatedtocharitableuses,remainsgood; 
and  therefore  I  think  the  plaintiff  has  failed  in  shewing 
that  the  whole  of  the  deed  is  rendered  void  by  the  sta- 
tute, because  a  part  of  the  property  is  open  to  the  ob- 
jections which  the  statute  furnishes  (a). — In  the  next 
place,  the  plaintiff  insists  that  the  residue  of  the  land  con- 
veyed by  this  deed  is  applicable,  by  the  words  of  the 
deed,  to  a  charitable  use ;  inasmuch  as  one  of  the  condi- 
tions, upon  which  the  gift  is  to  remain  good,  is,  that  the 
donee  shall  keep  in  repair  a  vault  for  receiving  the  body 
of  the  grantor,  if  she  shall  please,  or  of  any  of  her  family. 


(a)  See  his  Lordship's  judgment  in  Greenwood  v,  The  Bishop  of 
London,  ante,  vol.  i.  p.  3)0,  on  this  point. 
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I  agree  with  the  court  of  Kings  Bench  oo  that  subject, 
that  this  is  not  a  charitable  use;  and  my  brother  Best 
seemed,  I  thick,  to  feel  it  was  exceedingly  difficult  to 
make  this  out  to  be  a  charitable  use,  in  the  ordinary 
sense  of  the  word;  and  therefore  he  stated  that  the 
statute  applied  not  only  to  charitable  uses,  but  to  a  de- 
scription offuasi  charitable  uses;  that  the  object  of  the 
statute  was  to  prevent  all  alienation  which  tended  to  per- 
petuity; and  that  therefore,  the  court,  following  the 
principle  which  he  says  the  legislature  meant  to  enforce, 
ought  to  decide  all  assurances  or  conveyances  of  that 
kind  to  fall  within  the  statute.  I  have  a  difficulty  in  doing 
that  on  this  statute,  because  the  expression  '  charitable 
( uses9  furnishes  a  formidable  objection  to  it.  The  statute 
confines  itself  to  charitable  uses;  it  certainly  meant  to 
prevent  land  being  conveyed  in  perpetuity  to  charitable 
uses,  but  unless  I  can  say  that  this  is  a  charitable  use,  I 
cannot  decide  that  it  falls  within  the  meaning  of  the 
statute.  I  am  of  opinion,  therefore,  first,  that  the  deed 
is  not  wholly  void,  though  it  contains  a  conveyance  of 
some  property  to  a  charitable  use  ;  and  secondly^  that  the 
part  now  in  question,  which  is  with  respect  to  the  repair 
of  the  vault,  is  not  void  on  that  ground;  because  I  think 
that  it  is  not  a  charitable  use  In  the  next  place,  it  is 
insisted  by  the  plaintiff,  that  the  conveyance  of  the  farm, 
&c.  is  void,  because  it  is  subject  to  a  right  of  the  society  of 
friends  to  take  a  certain  part  it,  '  <  they  please,  to  re- 
build their  meeting-house.  Now  I  think  it  is  sufficient  to 
ay  that,  at  present,  no  part  is  appropriated  to  that  purpose, 
aid  that  that  part  of  the  deed,  which  relates  to  the  meeting- 
house, being  determined  to  be  void,  no  part  of  it  can  ever 
be  so  taken.  If  that  part  of  the  deed  were  to  remain  in 
force,  probably  it  would  give  a  sort  of  shifting  use  to  the  . 
owner  of  the  land ;  but  as  that  has  been  determined  to  be 
void,  and  we  agree  with  that  determination,  I  think  that 


1815. 


Doerf. 
Thomson 

r. 
Pitcher. 
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that  never  can  b*  interposed  to  render  the  rest  of  the 
conveyance  void.  I  am  therefore  of  opinion  that  the 
postea  should  be  delivered  to  the  defendant,  inasmuch 
as  the  plaintiff  has  no  right  to  recover  any  part  of  the 
premises,  for  which  the  present  action  is  brought. 
The  rest  of  the  court  concurred. 

Judgment  for  die  defendant* 


Wednesday, 
Nov.  22. 


Eve&jh  and  another  v.  hannam. 


The  plaintiff  de-   This  was  an  action  on  a  policy  of  insurance,  dated  31st 

fSmX3!lcy  May  18,4> on  the  ship  mi*elmina> at  and  from  ^y 

to  Leith,  and        port  or  ports  in  Jutland  to  Leith,  with  liberty  to  touch 

seiiure.TheLp-  at  anv  P°rt*  or  Places>  &c-i  and  the  declaration  averred 
tain  states  that  the  loss  to  have  been  by  seizure,  by  persons  unknown, 
c  while  the  said  ship  was  in  the  course  of  her  said  voyage, 
?  &c.' — The  cause  was  tried  at  the  sittings,  after  last 
Trinity  term,  at  Guildhall,  before  Lord  C.  J.  Gibbs  s  when 
the  captain  of  the  JVilhelmna>  on  the  part  of  the  plaintiffs! 
stated  that  the  ship  sailed  from  Aarhuus  in  Jutland,  with 
a  cargo  of  corn,  bound  for  Leith,  on  the  26th  of  May 
1814;  that  he  was  pursuing  his  direct  course  for  Leitb, 
as  far  as  the  wind  and  currents  would  permit,  without 
any  other  object  or  intention  j  that  the  currents  carried 


the  ship  was 
pursuing  her 
course  for  Leilh, 
when  she  was 
captured  by  a 
Swedish  fri- 
gate, five  Ger- 
man miles  off 
the  coast  of 
Norway.   The 
defendant  pro- 
duces a  Swedith 
sentence  of  con- 
demnation, for 


breaking  the  m 

blockade  of  Nor-   him  nearer  than  he  intended  to  Norway,  which  was  then 

u^tha^hfs'  was  under  blockaf,e  bv  the  Swedish  government ;  and  that  on 
conclusive  evi  the  30th  of  May,  the  ship,  being  then  about  five  German 
MockaJe^ad*       "Piles  *rom  ^*r«*d**4  on  the  coast  of  Norway,  was  taken 

been  violated  ;       by  the  Swedish  frigate  Eundice,  and  carried  into  Gotten- 

but  2dly,  that  it      -  °  '    .    ' 

was  not  sufficient 

evidence  to  fix  the  captain  with  barratry; — ddly,  if  it  had,  Quart  whether  the 

plaintiff  could  have  recovered,  without  a  count  for  barratry?   4thly,  Queer*  also, 

whether  upon  a  count  for  barratry,  a  sentence  of  conjdemnatioD  for  the  breach  of  4 

blockade  would  be  conclusive  ? 


EVERTH 

r. 
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1815. 
burgk* — On  the  part  of  the  defendant,  the  sentence  of 

condemnation  by  the  Swedish  court  of  admiralty  was 
produced,  which  stated  that,  from  the  situation  in  which       Ha^n  am. 
the  WUb&min*  was  found,  '  it  clearly  appeared  that  the 
'  captain  had  endeavoured  to  enter  a  port  of  Norway,9 
aod  on  that  ground  the  condemnation  proceeded.—- It 
was  then  contended  for  the  plaintiffs  that  the  sentence, 
if  it  proved  the  breach  of  the  blockade,  also  proved 
barratry  on  the  part  of  the  captain,  since  it  appeared 
that  the  ship  was  bound  by  the  owners  for  Leitb ;  and 
that  the  defendant  could  not  set  up  as  a  defence  to  a  loss 
by  seizure,  that  that  seizure  was  authorized  by  the  bar- 
ratrous act  of  the  captain;  when  the  same  evidence 
would  entitle  the  plaintiffs  to  recover  as  for  barratry. 
— A  verdict  was  found  for  the  plaintiffs,  the  Chief  Justice 
reserving  three  points  for  the  consideration  of  the  court  : 
1st,  whether  the  sentence  were  conclusive  evidence  of  the 
breach  of  blockade,  so  as  to  preclude  the  plaintiffs  from 
recovering ;  2dly,  whether  the  sentence,  coupled  with  the 
testimony  of  the  captain,  that  the  ship  was. bound  for 
Lntb%  were  also  conclusive  evidence  of  barratry ;  and  3dly, 
whether,  if  it  were,  the  plaintiffs  would  be  entitled  to 
recover  *>n  that  ground,  without  a  count  for  barratry. 

Mr.  Serjt.  Vaughan,  accordingly,  on  a  former  day,  ob- 
tained a  rule  to  shew  cause  why  the  verdict  should  not  be 
set  aside,  and  a  nonsuit  entered,  when  the  Chief  Justice 
said  that,  as  to  the  first  point,  it  appeared  to  him  that 
the  sentence  was  conclusive  evidence  that  the  blockade 
bad  been  broken ;  and  that  point,  accordingly,  was  not 
touched  upon  in  the  argument  (a). 

The  Solicitor-General  and  Mr.  Serjt.  Best,  on  a  subse- 
quent day,  shewed  cause,  and  contended  that,  admitting 
that  the  sentence  proved  a  breach  of  the  blockade,  so  as  to 

(a)  See  Gibson  wt  Mair,  ante,  Vol.  i.  p.  39. 
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1815.      •   warrant  the  condemnation,  still  this  was  no  defence  to  the 
Ev»rth        present  acticn.     The  immediate  cause  of  the  loss  was  the 
"'  seizure;  so  far,  therefore,  the  plaintiffs'  allegation  was 

proved,  and  it  could  not  be  answered  by  saying  that  the 
seizure  had  a  remoter  cause,  viz.  the  barratrous  act  of  the 
captain.  The  remote  cause  could  not  be  set  up  to  con- 
tradict the  allegation  of  the  immediate  cause,  though  it 
might  sometimes,  to  shew  that  something  had  been  done 
to  destroy  the  right  of  action ;  as  if,  in  the  present  case, 
the  blockade  had  been  broken  by  the  direction  of  the 
owners.  In  Hodgson  v.  Malcolm  (a),  the  loss  was  averred 
to  have  happened  by  perils  of  the  sea;  and  it  appeared  that 
the  ship  had  grounded,  in  consequence  of  the  impressment 
of  two  men,  who  had  gone  ashore  for  the  purpose  of  cast- 
ing ofFa  rope ;— the  court  held  (Lord  C.  J.  Mansfield,  how- 
ever, dissenting)  that  this  was  a  loss  by  perils -of  the  sea. 
That  doctrine,  they  said,  was  recognized  by  Lord  Ellen- 
borough  in  Heyman  v.  Parish  {Jb\  which  was  an  action  for  a 
loss  by  perils  of  the  9ea,  to  which  the  defence  was,  that 
the  tbss  was  occasioned  by  the  misconduct  of  the  captain, 
amounting,  if  true,  to  barratry;  and  that,  as  there  was  no 
»  count  for  barratry,  the  plaintiff  could  not  recover.    Lord 

Ellenborough  said, ( I  know  that  Mr.  J.  B tiller  once  bekl, 
*  that  if  you  declare  on  a  loss  by  perils  of  the  seas,  and 
c  the  defence  be  the  misconduct  of  those  on  board,  which, 
(  when  proved,  turns  out  to  be  barratrous,  you  cannot 
(  recover ;  but  I  never  could  see  the  reason  for  that 
'  4octrine,  and  I  think  I  should  hold  otherwise.'— [Lord 
C.J.  Gibbs.  The  doctrine  of  Lord  Ellenborough  must  be 
understood  with  reference  to  the  subject  matter,  out  of 
which  the  right  of  action  arises :  In  that  case,  the  imme- 
diate cause  of  the  loss  was  the  sea  acting  on  the  ship, 
occasioned  by  the  captain's  mismanagement ; '  but  the 


(o)  2  Nl  R.  &J0. {I)  2  Camp.  14q. 
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use  would  have  been  very  different,  if  the  lost  had  hap*  13]  J. 

pened  by  the  captain's  barratrously  running  away  with  Everth 
the  ship,  the  loss  being  stated  to  be  by  seizure.  That  is  ,»  v' 
the  distinction  which  Mr.  J.  BulUr  roust  have  contem- 
plated (a). 3  The  distinction,  they  said,  was,  between  a 
case  where  the  loss,  as  declared  upon,  was  not  connected 
with  the  fact  that  occasioned  it;  and  where,  as  in  the  pre- 
sent case,  and  that  of  Heymtm  v.  Parish,  the  immediate 
cause  of  the  loss  was  connected  with,  and  occasioned  by, 
the  barratrous  act  of  the  captain  :  For  they  insisted  that, 
as  the  sentence  was  to  be  taken  as  conclusive,  that  the 
blockade  had  been  broken,  and  as  it  must  be  inferred 
from  the  captain's  evidence,  that  his  instructions  were  to 
proceed  direct  far  Leith,  unless  the  defendant  could  have 
shewn  the  contrary  \  therefore,  the  captain's  attempt  to 
break  the  blockade  was,  in  disobedience  of  those  instruc- 
tions, and  consequently  amounted  to  barratry. 

Mr.  Serjt.  Famgbm,  comtrk,  said  that  the  last  argument 
went  the  length  of  supposing  that  every  deviation  was 
proof  of  barratry,  which  he  denied ;  for  a  captain,  from 
ignorance  of  the  navigation,  might  be  carried  out  of 
his  course,  without  any  criminal  intention;  and  it  would 
be  great  injustice  here,  to  receive  the  captain's  evidence  to 
a  certain  extent,  and  reject  the  rest  of  it,  on  this  pre- 
sumption of  fraud.  The  learned  serjeant  then  adverted 
to  the  state  of  Norwy  at  that  tune,  and  inferred  from 
the  great  demand  for  corn  which  the  blockade  must 
have  occasioned,  that  it  was  much  more  reasonable  to  ' 
suppose  that  the  captain  4&ad  secret  orders  from  bis  own- 


<•}  This  appear*  dearly  to  have  been  Lord  BlUiboroughfs  view 
of  the  subject*  for  his  Lordship  goes  on  to  say  :   '  If  the  jjainuff 

•  declare  for  a  loss  by  perils  of  the  seas,  he  cannot  recover  upow  t> 

*  Icjm  mertly  barnuroi* ;  at  a  fraudulent  sale,  ox  the  like.' 


V. 

Habnam. 
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1815*  ers  to  cany  the  cargo  to  AbrendahL — Supposing,  howT 
Everth  cver>  that  barratry  had  been  proved,  he  contended  that 
the  plaintiffs  could  not  recover  on  this  declaration,  with-r 
out  violating  all  the  rules  of  pleading.  They  could  only 
recover  secundum  allegata  it  probata ;  whereas  the  sen- 
tence was  in  direct  and  conclusive  contradiction  to  the 
allegation,  '  that  the  ship  was  in  the  course  of  her  voy- 
age.' The  under-writer  could  not  anticipate  that  barratry 
relied  upon  in  an  action  like  the  present)  and  would 
therefore  be  in  a  constant  state  of  surprise,  if  the  count 
for  barratry  were  rendered  unnecessary. 

,  The  Chief  Justice  said  that  the  jcourt  would  take  time 
to  consider  of  this  case  :  His  Lordship  expressed  a  doubt, 
whether  there  were  any  case,  in  which  it  had  been  held, 
that  the  plaintiff  could  substantiate  his  claim  on  a  count 
for  barratry,  in  breaking  a  blockade,  by  proving  merely 
that  he  had  given  no  directions  to  his  captain  to  that 
effect,  and  then  relying  on  the  sentence  of  condemnation 
alone  to  prove  the  barratry : — It  was  one  thing  to  prove 
that  the  owners  were  not  concerned  in  the  transaction, 
and  another  to  fix  the  crime  of  barratry  on  the  cap- 
tain. 

On  this  day,  his  Lordship  delivered  the  judgment  of 
the  court. — This  is  an  action  on  a  policy  of  insurance,  in 
which  the  insured  are  precluded  from  the  right  of  reco- 
vering in  the  first  instance,  by  the  sentence  of  condemna- 
tion ;  and  on  considering  the  case,  we  are  of  opinion 
that  the  facts  do  not  so  fix  the  captain  with  barratry,  as 
to  entitle  the  plaintiffs  to  recover  on  that  ground.  The 
plaintiffs  commenced  their  case  by  calling  the  captain, 
who  stated  .that  he  was  bound  for  Lath;  that  he  pur- 
sued that  course  as  far  he  was  able ;  and  that  he  was 
taken  about  five  German  miles  from  the  coast  of  Norway, 
by  a  Swedish  frigate.  >  So  far,  the  plaintiffs  would  have 
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been  entitled  to  recover ;  bat  then  the  defendant  gave  in 
evidence  the  sentence  of  condemnation,  by  which  it  ap- 
peared that  the  ship  had  broken  the  blockade,  and  had 
been  condemned  on  that  ground.    This  being  proved, 
the  plaintiffs  contended  that,  though  the  blockade  had 
been   violated,  yet,  taking  it  with  the   captain's  evi- 
dence, that  the  owners  had  given   him  instructions  to 
proceed  to  LtM,  that  violation  must  be  considered  as 
an   act  of  barratry  on  his  part.     Thus  much  of  his 
evidence  they  are  desirous  of  receiving ;  but  they  wish 
to  reject  the  rest,  as  being  contradicted  by  the  sentence 
of  condemnation:— The  court  are  accordingly  desired  to 
conclude,  from  the  captain's  evidence,  that  his  directions' 
were  to  go  to  Leith ;  and,  from  the  sentence,  that  he  had 
committed  a  breach  of  the  blockade,  which,  it  is  con- 
tended, was  an  act  of  barratry  on  his  part.    Even  sup- 
posing the  law  to  be  as  the  plaintiffs  contend,  we  are  of 
opinion  that  the  evidence  did  not  warrant  it ;  and  that  it 
required  much  more  inquiry,  even  on  that  principle,  to 
fix  the  captain  with  barratry.    That  cannot  be  done*  un- 
less he  act  criminally  ;  and  to  say  that  he  broke  the 
blockade  in  disobedience  to  the  instructions  of  his  owners, 
from  some  private  interest  of  his  own,  is  too  strong  an 
inference  from  the  evidence  as  it  stands.    The  ship 
might  nave  been  bound  for  JLnit,  and  jet  might  hate 
received  directions  to  touch  at  Norway  $  and  for  other 
reasons  she  might  have  gone  thither,  without  any  impu- 
tation of  barratry.    On  this  ground,  therefore,  we  are  of 
opinion  that  the  plaintiffs  cannot  resort  to  their  claim  for 
barratry.  We  do  not  decide  whether  they  could  or  could 
net  have  done  so  on  the  present  declaration,  supposing  the 
facts  had  borne  them  out ; — nor  whether,  in  an  action 
against  the  underwriters  for  the  barratry  of  the  master, 
the  sentence  of  condemnation  be  so  conclusive,  as  to  pre- 
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elude  any  other  evidence  from  being  received  to  rebut 
it :— We  only  decide  that  the  facts  of  this  case  do  not 
afford  sufficient  evidence  of  barratry  (*). 

Rule  absolute. 


(a)  Sec  Vallejo  v.  fFhecUr,  Cowp    143,  and  Earl  v.  Rowcroft. 
3  East,  12(>. 


Wednesday, 
Nov.  *s. 

Where  the  she- 
riff  hat  taken 
^oods  in  execu- 
tion under  a^eri 
facias,  ihc  plain- 
tiff cannot  sue 
out  a  capias  ad 
satisfaciendum, 
ti\\  the Jieri  facias 
has  been  return- 
ed j  though  he 
should  have 
withdrawn  his 
execution  under 
the  first  writ. 


MILLER  V.  PARNELL  and  ELLIOT. 

The  plaintiff  in  this  action  had  sued  out  a  writ  of  fieri 
facia$>  on  the  3d  of  July  last,  directed  to  the  sheriff  of 
Cornwall,  to  levy  £  184:  is.  &d.,  and  returnable  on  the 
6th  of  November;  by  virtue  of  which  the  sheriff,  on  the 
13th  of  July*  took  possession  of  a  mine,  together  with 
the  implements  for  working  it,  belonging  to  the  defend- 
ant Elliot,  and  kept  possession  of  them  till  the  29th  of 
July,  when  the  plaintiff  finding  that  the  property  was 
not  sufficient  to  satisfy  the  debt,  the  execution  was  with* 
drawn.  On  the  14th  of  August,  the  plaintiff  Issued  a 
tapias  ad  satisfaciendum  directed  to  the  sheriff  of  Middlesex; 
under  which  Ellitt  was  taken  in  execution  on  the  11th  of 
August. 

Mr.  Serjt.  Lens,  on  a  former  day  in  this  term,  obtained 
a  rule  to  shew  cause  why  the  writ  of  capias  ad  satisfaci- 
endum should  not  be  set  aside  for  irregularity,  and  the 
defendant  Elliot  be  discharged  out  of  custody,- on  the 
ground  that  the  plaintiff  was  not  entitled  to  sue  out  the 
second  writ,  till  the  first  had  been  returned*    Having 
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once  executed  the  former  writ,  he  was  not  to  assume  that  1 815. 

it  was  unproductive; — he  should  have  returned  it  to  the        *JV"V"-' 
r  m  Miller 

court  and  shewed  that  it  was  so ;  and  then  he  might  have  v. 

adapted  the  higher  remedy,  for  so  much  of  the  debt  as       Parn*l*" 
remained  unsatisfied  by  the  first  writ.    He  cited  Cop- 
pendmic  v.  DAonaire  (a),  where  the  court  set  aside  a  testatum    ' 
fieri  facias,  which  had  been  sued  out  after  the  execution, 
bat  before  the  return  of  the  fieri  facias  (£). 

Mr.  Serjt.  Best  now  shewed  cause  against  the  rule, 
and  contended  that  the  taking  possession  of  goods,  and 
giving  them  up  again,  was  no  levy;  it  was  only  an  attempt 
to  levy ;  the  writ,  therefore,  had  not  been  executed,  and 
consequently  there  was  no  necessity  for  returning  it. 
As  to  the  case  from  Barnes,  he  admitted  that  a  Urtatttm 
juri  facias  could  not  be  sued  out  before  fae fieri  facias  was 
returned,  because  it  was  a  continuance  of  the  sanse  pro- 
cess, and  whatever  might  be  done  under  the  testatum  might 
also  be  done  under  xhefinifacias.  The  ca,  sa.,  however, 
was  no  continuance  of  the  former  execution. 

Lord  Chief  Justice  Gibbs.  There  is  no  doubt  that  the 
plaintiff,  having  sued  out  z  fieri  facias,  may,  if  he  please, 
omit  to  execute  it,  and  take  out  a  tafias  ad  satisfa$iendutn, 
before  the  former  writ  is  returnable;  and  it  is  equally 
clear  that  if  he  completely  execute  the  fieri  facias,  he 
cannot  sue  out  a  capiat  y>  until  he.  has  returned  die  first 
writ.  The  present  is  a  middlt  case ;  for  he  has  taken  out 
i  fieri  facias,  under  which  the  sheriff  did  actually  seize 
the  goods,  so  that,  as  far  as  concents  the  defendant,  he 
has  been  deprived,  for  a  time,  of  property  to  a  certain 
amount ;  and  the  question  is,  whether,  aft*  the  goods  • 

had  been  so  seized,  the  plaintiff  could  chang^hb  mmd, 
desert  his  remedy  against  the  goods,  and  take  out  execu- 


^  .i    i. 


(«)  Bancs*  tl3*~~(l)  Sc«  g  Tiid,&$>.  5  Ed, 
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Miller 

9. 

Parnell. 


tlon  against  the  person.  If  he  could  do  so,  it  would  be 
a  great  hardship  on  the  defendant.  The  law  is,  that  if  a 
man  seize  the  goods  of  his  debtor,  he  cannot  take  his 
body  also,  except  for  the  residue  of  the  debt ;  and  there 
must  be  something  to  bind  him  as  to  that  residue,  viz. 
the  return  of  the  sheriff  to  the  first  writ.  But  it  would 
be  great  injustice  to  suffer  the  plaintiff  to  seize  the 
goods,  and  keep  possession  of  them,  thereby  putting  the 
defendant  to  great  inconvenience,  and  then  to  alter  his 
mind,  and  take  the  defendant  himself  in  execution.  On 
the  other  hand,  it  is  no  hardship  for  the  plaintiff  to  elect 
on  which  writ  he  will  take  out  execution :  We  will  not 
prevent  him  from  suing  out  both  writs  at  the  same  time, 
but  when  once  he  has  made  his  election,  and  begun  to 
execute  one  of  them,  I  am  of  opinion  that  he  ought  to  be 
bound  by  such  inceptive  execution. 
The  rest  of  the  court  concurred. 

Rule  absolute,  the  defendant  engaging 
not  to  bring  any  action. 


Thursday, 
Nor,  S3. 

Where  a  defend- 
ant moves  that 
xhe  plaintiff,  re- 
siding abroad, 
•hall  ave  secu- 
rity for  costs ;  tbfc 
court  will  not 
make  the  nil* 
mutual,  oo  *fre 

S round  that  the 
efendant  if.  also 
resident  abroad. 


BAXTER  V.  MORGAN. 

Tub  Solicit*r-General  moved  that  the  plaintiff  should  be 
compelled  to  give  security  fqr  costs,  on  the  ground  that 
he  was  resident  in  Scotland,  out  of  the  jurisdiction  of  this 
court.  Tht  objection  which  would  be  made  was,,  that 
the  defendant  also  resided  abroad ;  but  as  the  action  ws£ 
instituted  against  him  while  in  this  country,  he  contended 
that  that  objection  could  not  prevail. 

Mr.  Serjt.  Lensf  who  shewed  cause  in  the  first  instance, 
said  that  all  which  the  plaintiff  contended  for  was,  that. 


IK  THE   FIFTY-SIXTH  YEAR  OF  GBO.   III. 


81 


as  die  parties  both  resided  abroad,  the  rule  might  be 
mutual: — There  was  no  case  where  this  question  had 
been  decided ;  the  only  case  which  bore  at  all  on  the 
present  was  that  of  De  la  Preuve  v.  The  Due  de  Biron  (a), 
there  the  court  of  King's  Bench  made  a  rule  that  a  defen- 
dant should  not  apply  to  compel  the  plaintiff,  a  foreigner, 
to  give  security  for  costs,  until  he  had  himself  put  in 
bail  He  admitted,  however,  that  the  two  cases  could 
not  be  considered  as  similar,  because,  in  the  present  case, 
the  proceedings  were  on  common  process. 

Lord  Chief  Justice  Gibbs.  The  reason  for  obliging 
a  plaintiff  to  give  security  for  costs  is  not  mutual ;  the 
object  of  the  defendant's  motion  is,  that  he  may  have 
somebody  to  resort  to,  in  case  of  the  plaintiff's  failure; 
and  to  that  he  is  equally  entitled,  whether  he  himself 
be  resident  here  or  abroad:  Nay,  the  case  is  perhaps 
still  harder  on  a  man  who  resides  out  of  this  country. — 
I  think  you  must  give  security  unconditionally. 

Rule  absolute. 


1815. 


Baxter 

v. 
Morgan. 


(a)  4  T.  R.  697. 


MOOKB  V.  BOWMAKEE. 

Mb.  Seijt.Pt/Thad  obtained  a  rule  to  shew  cause,  whythe 
proceedings  in  this  action,  which  was  on  a  replevin  bond, 
given  by  the  defendant  to  the  chief  steward  of  the  liberty 
of  Bury  St.  Edmunds,  and  by  Him  assigned  to  the  plain- 
tiff, should  not  be  set  aside,  on  the  ground  that  the  de- 
fendant was  discharged  by  time  having  been  given  to  the 
tol.  iz.  G 


Thursday, 
Nov.  23 

Sureties  on  a  re- 
plevin bond  are 
not  discharged 
by  time  being 
given  to  the 
plaintiff  in  re- 
plevin. 
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principal*  It  appeared  that  the  distress  was  levied  on 
the  19th  of  January  1814,  for  rent- in  arrear,  and  the 
replevin  bond  was  executed  by  the  defendant  on  the 
3d  of  February  \  that  an  agreement  to  refer  the  action  of 
replevin  was  entered  into  on  the  23d  of  March;  that  the 
plaint  was  removed  into  this  court  by  writ  of  accedas  ad 
curiam  on  the  29th  of  April;  that  a  rule  to  declare  was 
given  in  Easter  term  1814;  that  the  award  was  published 
on  the  7th  of  July  following ;  that  a  cognovit  was  signed 
by  the  plaintiff  in  replevin  on  the  2  2d  of  August,  by 
which  cognovit  time  was  given  to  him  until  the  6th  of 
November  i  that  judgment  of  nonpros  was  signed  on  the 
25th  of  January  1815  ;  that  on  the  1st  of  February  follow- 
ing, a  writ  ointorno  babendo  issued,  and  that  on  the  80th 
of  May,  a  capias  issued  against  the  present  defendant. 

Mr.  Serjt.  Best  now  shewed  cause  against  the  rule,  and 
said  that  the  cases  as  to  the  discharge  of  bail  did  not 
apply  to  actions  of  replevin.  Besides,  even  bail  might  be 
put  in  a  much  worse  situation  by  the  act  of  the  principal; 
and  in  Hodion  v.  Nugent  (a),  it  was  held  that  a  cognovit, 
given  by  the  principal,  was  no  discharge  of  the  bail, 
though  given  without  their  knowledge.  Bail  were  liable 
to  the  consequences  of  a  verdict  awarded  by  an  arbitrator, 
as  much  as  if  the  cause  had  been  regularly  tried ;  and  it 
would  put  an  end  to  the  practice  of  referring  causes,  if 
the  bail  were  to  be  thereby  discharged. 

Mr.  Serjt.  Pellt  contrh,  said  that  by  the  reference  of 
the  action,  and  by  the  acceptance  of  the  cognovit,  the 
defendant  was  prevented  from  returning  the  goods  on 
the  premises  according  to  the  replevin  bond,  and  was  led 
to  suppose  that  his  responsibility  was  at  an  end;  this, 
therefore,  was  a  direct  postponement  of  the  defendant's 
rights. 


(a)  5  J.  R.  277. 
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Lord  Chief  Justice  GrtJBs.  The  principle  was  first 
adopted  in  the  courts  of  equity,  that  if  a  creditor  give 
tkne  to  his  debtor,  without  the  knowledge  of  the  surety, 
the  surety  is  no  longer  liable  ;  because  he  is  placed'  in  a- 
difierent  situation,  as  to  his  remedy  against  the  principal, 
from  that  in  which  he  stood  by  his  own  voluntary  act : 
And  if  this  principle  were  originally  established  in  the 
courts  of  equity,  the  courts  of  law  have  certainly  acted 
upon  it,  and  have  adapted  it  to  the  case  of  bail ;  for  if  a 
creditor  give  time  to  his  principal  debtor,  the  bail  are 
discharged  from  their  responsibility,  because,  during  all 
the  time  in  which  the  suit  is  running  in  its  ordinary 
course,  they  might  surrender  their  principal ;  but  when 
time  is  given,  they  cannot  proceed  against  him  for  that 
time,  and  they  are  therefore  deprived  of  the  opportunity 
af  surrendering  him.  But  in  the  preseqf  case,  the  sure- 
ties cannot  interpose  in  the  suit,  and  take  the  goods»at  all 
times  j  they  only  bind  themselves  that  the  suit  shall  be 
prosecuted  with  effect,  and  that  the  goods  shall  be 
returned j  if  a  return  be  adjudged :—  In  the  present  case, 
therefore,  they  have  not  been  prevented  from  taking  any 
precaution  which  they  might  have  taken. 

The  rest  of  the  court  concurred. 

Rule  discharged. 


1815. 

MOOKB 

0. 

BOWMAKBL. 


BROWN  V.  GARNIER. 


Friday, 
Nov.  24. 


Mr-  Serjt  Pell  moved'that  the  bail-bond  in  this  action  An  affidavit  to 
might  be  delivered  up  to  be  cancelled,  and  a  common  w°hieh  states  that- 

appearance  entered  for  the  defendant,  on  the  ground  that  the  defendant  is  • 
rtr^  •  indebted  to  the 

phiotiff, « for  the- 
*  hire  of  divers  carriages  of  the  plaintiff,  to  and  for  the  use  of  the  defendant/  is  soffi- 
eient ;  without  stating  that  they  were  hired  of  the  plaintiff,  or  fly  tohdm  they  were 
hired. 

G2 
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the  affidavit  to  hold  to  bail  was  defective.  It  stated 
( that  the  defendant  was  justly  and  truly  indebted  to  the 
c  plaintiff  in  the  sum  of  £\5  and  upwards,  for  the  hire 
1  of  divers  carriages,  and  other  things  of  the  plaintiff,  to 
'  and  for  the  use.  of  the  defendant :  And  for  work  and 
( labour  done  and  performed  by  the  plaintiff  to  and  for 
'the  defendant.' — The  objection  was  that  it  was  qot 
stated  that  the  carriages  were  hired  of  the  plaintiffs  nor 
by  whom  they  had  been  hired; — the  defendant  might 
have  had  the  use  of  the  plaintiff's  carriages,  and  yet  might 
not  be  indebted  to  the  plaintiff,  unless  he  had  contracted 
with  him  for  the  use  of  them. 

Lord  Chief  Justice  Gibbs.  I  think  this  affidavit  is 
sufficient.  It  must  be  fairly  understood  that  the  car* 
riages  were  let  to  hire  by  the  plaintiff;  and  though,  per- 
haps, it  is  not  strictly  correct,  it  is  a  very  common  ex- 
pression. 

Per  Curiam, 

Rule  refused  (*). 


(<Ti  V\d.  ante,  vol.  i.  3)6. 317.  4*4.  &  535, 


Friday, 
Nov.  24. 


EVEREST  V.  SIR  L.  P.  OLYN,  bait. 


Where  a  person    fins'  action  was  brought  by  the  steward  of  the  united 

u  admitted  to  _  , ,    ^    '  . 

several  distinct      manors  of  Eweit  and  Ladatngton,   m   the    county  of 

S?  Ae£w-  SKmh  {or  Ae  *•»  t0  whkh  he  "*  "*W«1  ^  the" 
ard  of  the  manor  several  admissions  of  the  defendant  to  several  copy* 
is  not  entitled,  as  r/ 

a  matter  of  ge- 
neral right,  to  the  full  fees  on  each  admission  separately ;  and  therefore*  where  no 
custom  prevails  in  the  manor  to  that  effect,  he  must  stand  on  his  quantum  meruit. 
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hold  estates  under  the  will  of  his  father.    The  defendant  1&15. 

paid  20/.  into  court,  and  at  the  trial  of  the  cause  before       Everest 
Lord  C.  J.  Gitbs,  at  Westminster*  at  the  sittings  after  _  v- 

last  Trtmty  term,  the  only  question  was,  whether  that 
sum  were  a  sufficient  compensation.  It  appeared  that 
there  had  been  six  separate  admissions  to  six  different 
copyholds,  and  that  they  had  each  been  signed  by  the 
defendant's  attorney;  so  that  his  Lordship  considered 
that  the  defendants  could  not  dispute  the  propriety  of 
making  out  the  admissions  separately :  But  the  plaintiff 
insisted  that  he  *  was  entitled  to  make  the  same  charge 
for  all  the  admissions  as  for  the  first,  amounting  in  the 
whole  to  about  44/. — Mr.  Maberty,  who  acted  as  steward 
for  twelve  different  manors,  was  called  by  the  plaintiff, 
and  stated  that  the  charge  for  the  first  admission  was  rea- 
sonable, but  that  he  was  accustomed,  where  a  person  was 
to  be  admitted  to  several  copyholds,  to  make  but  one 
admission,  and  on  one  stamp;  that  in  many  particulars, 
as  in  making  proclamation,  one  trouble  sufficed  for  all} 
and  therefore,  that  he  only  added  6/.  Sd.  for  all  subse- 
quent admissions; — and  then,  allowing  that  six  separate 
admissions  were  necessary,  he  considered  that  the  charge 
would  not  have  exceeded  20/. — No  particular  usage  being 
proved  as  to  this  manor,  his  Lordship  left  it  to  the  jury  to 
saj  whether  20/.  were  a  reasonable  compensation;  re- 
serving for  the  consideration  d(  the  court,  the  question 
whethertheplaintiffwereentitled  to  his  full  fees  on  all  the 
separate  admissions.  The  jury  found  for  the  defendant* 
Mr.  Serjt.  Best,  on.  a  former  day,  obtained  a  rule  to 
shew  cause  why  the  plaintiff  should  not  enter  a  verdict 
for  the  rest  of  his  demand,  and  cited  Attree  v.  Scutt  (a), 
where  it  was  held  that  devisees  of  a  copyhold,  as  tenants 
in  common,  had  several  estates,  to  which  they  must  be 

(a)  6  East,  47^ 
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severally  admitted,  and  for  which,  jiwro/  services,  heriots, 
and  fees  of  admission  were  due  on  the  death  of  each 
Everest  tenant  5 — even  though  the  land  were  afterwards  united 
Glyk.  in  one  person; — the  estates  or  interest  in  the  land,  once 
divided  in  severalty,  continuingseveral. — The  Chief Justice 
observed  that,  in  that  case,  it  was  stated  that  by  the  custom 
of  the  manor,  the  steward  was  entitled  to  separate  fees  on 
the  admission  to  each  separate  tenement;  and  though 
that  circumstance  was  not  touched  upon  in  the  judgment, 
as-  indeed  it  frequently  happened  that  all  the  material 
facts  of  a  case  were  not  adverted  to  in, the  judgment* 
$till  his  Lordship  considered  that  it  formed  a  principal 
ingredient  in  that  decision. 

Mr.  Serjt.  Lens  now  shewed  cause  against  the  rule, 
and  cited  a  case  of  Searle  v.  Marsh,  Hill.  2{)  Geo.  3.  K.  B. 
M.  3.,  in  which  Lord  Kenyon  said  that  this  question  was 
mere  matter  of  usage,  which  was  the  life  of  copyholds. 
— He  was,  however,  stopped  by  the  court. 

Mr.  Serjt.  Best,  in  support  of  the  rule,  contended  that 
the  dictum  oi  Lord  Kenyon  did  not  touch  upon  the  present 
case,  because  the  defendant's  attorney  had  acknowledged 
the  propriety  of  the  separate  admissions,  and  of  the  se- 
veral charges  \  convent  to  vincit  legem  et  consuetudinem , — 
that  if  several  admissions  could  be  blended  together,  the 
lord  of  the  manor  would  never  know  to  what  dues  he 
was  entitledi  and  the  revenue  would  be  defrauded; — 
th?t  the  steward  was  entitled  to  be  recompensed  for  his 
labour,  like  any  other  person ; — and  that,  even  supposing 
that  the  several  admissions  were  productive  of  no  more 
trouble  than  one  would  have  been,  he  was  still  entitled  to 
his  separate  charges,  in  the  same  manner  as  an  attorney, 
attending  a  summons  before  a  judge  on  six  different  policy 
causes,  was  entitled  to  a  separate  fee  on  each. 

Lord  Chief  Justice  Gibbs.    I  agree  that  the  steward,  of 
a  manor  is  entitled  to  be  paid  for  his  trouble,  and  that 


Glyjt. 
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t$mmttio  vincit  Ugan  tt  cms&etudintm  i  and  therefore,  chat  „  1815. 
if  any  agreement  had  been  entered  into  to  pay  the  steward  Everest 
a  specific  sum,  he  would  have  been  entitled  to  that  sum,  ^  ». 
whatever  might  have  been  his  demand,  by  law  or  custom, 
if  no  such  agreement  had  existed.  The  questions,  then, 
are,  what  has  the  steward  done  in  this  case  ?  What  does 
the  law  entitle  him  to  ?  And  has  there  been  any  specific 
agreement  ?  He  has  granted  six  separate  admissions,  by 
the  desire,  as  it  must  be  taken  to  be,  of  the  defendant's 
attorney ;  he  is  therefore  certainly  entitled  to  something; 
bnt  the  quantum  must  be  regulated,  either  by  the  custom 
of  the  manor,  or  by  the  common  rule,  as  in  ordinary 
cases,  viz.  what  he  reasonably  deserves ;  for  I  think  there 
is  do  general  law  by  which  he  is  entitled  to  any  particular 
fees.  Now  there  was  no  custom  proved  as  to  these  ma* 
nors,  by  which  it  appeared  that  the  steward  was  entitled 
to  any  particular  sum ,  or  to  any  particular  mode  of  charge ; 
the  case  must  therefore  stand  on  the  quantum  meruit. 
The  plaintiff  insists  that  he  is  entitled  to  the  same  fees 
on  each  separate  admission ;  Mr.  Maberly  stated  that  he 
was  not  accustomed  to  make  out  several  admissions  sepa- 
rately; but  the  plaintiff  ought  not  to  be  prejudiced  by 
that  statement,  because  the  defendant's  attorney  agreed 
to  their  being  made  out  separately :  That,  however,  does 
not  determine  the  question  as  to  what  he  is  entitled  to 
for  each  admission  separately.  I  therefore  asked  Mr; 
Makrfy,  whether  £2,0  would  be  a  reasonable  compensa- 
tion for  the  whole,  allowing  for  different  stamps;  and  he 
thought  that  it  would.  Under  these  circumstances,  that 
sain  having  been  paid  into  court,  I  thought  that  it  was  a 
question  for  the  jury,  whether  it  were  a  sufEcient  com- 
pensation ;  but  I  thought  the  question  of  law  remained, 
whether  he  were  entitled  to  make  the  same  charge  on 
each  admission.  I  am  of  opinion,  and  the  rest  of  the 
court  concur  with   me,  that  he  has   no  such  right; 
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but  that  he  must  stand  entirely  on  his  quantum  meruit, 
which  is  to  be  applied  to  the  original  charge  in  the  first 
instance,  and,  that  being  decided,  to  what  he  shall  have 
a  light  to  demand  for  the  subsequent  admissions. 

Rule  discharged. 


Friday, 
Nov.  24* 


cernon  and  another  v.  The  Corporation  of  the  rotal 

EXCHANGE  ASSURANCE. 


The  insured  is      m  .  . 

entitled  to  a  rea-    Ihis  was  an  action  on  a  policy  of  insurance,  dated  2 1st 

sonable  time  for    of  j^    lgl4>  ,  Qn  sugar>  by  Ae  sh}p  jp^  g^  ^^^ 


examining  into 
the  state  of  a 
damaged  cargo, 
before  he  makes 
his  election  on 
the  question  of 
abandonment : 


'pool  to  Calais;9  and  was  tried  at  Guildhall,  at  the  sittings 
after  last  Trinity  term,  before  Lord  C.  J.  Gibbs.  It  ap- 
peared that  the  ship  sailed  on  the  1st  of  December  1814, 
but,  from  stress  of  weather,  was  obliged  to  put  back  to 

therefore,  where  Liverpool  about  the  20th  of  that  month;  and  that  on  the 

a  ship  bound         ^  ,  ,         -         .  . 

from  Liverpool    2 1st,  the  protest  was  made ;  that  the  goods  were  lmme- 

K°?'/fljSPUt  I  *ately  ^landed  and  surveyed;  that  the  plaintiffs,  in 
on  the  20th  of  London,  received  the  following  letters  from  their  agents 
P«c,  when  the 
cargo,  consisting 
of  sugar,  was 
immediately  re- 
landed  and  sur- 
veyed ;— the 
owners  in  Lon- 
don received  a 
letter  from  their 
agents,  at  Liver* 
pool,  dated  89th 
Dec,  stating, 
that  the  cargo 
was  much  da- 
maged, but  that 
it  was  still  in 
contemplation 
to  send  tt  on  j— 
and  another 
dated  7th  Jan., 

stating  that,  on  further  examination,  the  whole  cargo  war  found  to  be  damaged  :— 
Held  that  the  owners,  on  the  receipt  of  the  latter  letter,  were  still  in  time  to  abandon. 


at  Liverpool  through  the  medium  of  the  insurance  broker : 
— The  first,  dated  the  20th  December,  simply  stated  the 
ship's  return,  and  that  die  cargo  was  to  be  examined  the 
next  day;  the  second,  of  the  24th  December,  stated  that 
the  damage  was  not  so  great  as  had  been  supposed,  and 
that  it  was  intended  to  send  the  cargo  on ;  the  third,  of 
the  29th  December,  that  a  great  many  boxes  were  da* 
maged,  but  that  it  was  still  in  contemplation  to  send  the 
rest  of  the  cargo  on;  lastly,  a  letter  of  the  7th  January, 
1815,  communicating  the  result  of  a  final  examination  of 
the  goods  by  brokers,  who  gave  it  as  their  opinion  that 
the  sugars  were  all  more  or  less  damaged,  and  that  it 
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would   be  advisable  to  sell  them  on    account  of  the  1815. 

under-writers ;  that  the  result  of  this  survey  was  re*        „  s"v"' 
coved  by  the  plaintiffs  on  the  9th  of  January,  and  was  9m 

immediately  handed  over  to  the  under-writers,  accom-  R^^<^nge 
pmied  by  a  notice  of  abandonment;  and  that  the  under- 
writers desired  the  plaintiffs  to  act  as  if  they  were  not 
insured. 

The  Chief  Justin  left  it  to  the  jury  to  say,  whether, 
supposing  the  cargo  to  have  been  uninsured,  it  were  in  a 
fit  state  to  be  forwarded  on  the  voyage ;  and  they  being 
of  opinion  that  it  was  not,  his  Lordship  considered  that 
the  plaintiffs  were  entitled  to  abandon,  provided  the 
abandonment  were  in  time ;  and  that  as  the  cargo  con- 
sisted of  a  perishable  commodity,  the  insured  ought  to 
have  time  to  examine  into  the  state  of  it,  before  they 
made  their  election.  The  jury  found  a  verdict  for  the 
plaintiffs,  as  for  a  total  loss. 

The  Solicitor-Gsniral,  on  a  former  day,  obtained  a 
rule  to  shew  cause  why  this  verdict  should  not  be  set 
aside,  and  a  nonsuit  entered  (*),  on  the  grpund  that 
the  abandonment  was  too  late.  He  cited  MitcbdJr. 
Edu  (&),  where  it  was  held  that  the  insured  are  bound  to 
decide  whether  they  will  abandon  or  not,  and  signify 
their  election  to  the  under-writers,  the  first  opportunity. 

Mr.  Serjt.  Ltn*  and  Mr.  Serjt.  Vaughan  now  shewed  . 
cause,  and  observed  that  this  was  not  a  general  question 
of  law,  but  depended  on  the  particular  circumstances  of 
the  case.  They  admitted  that  the  insured  were  bound 
to  communicate  their  intention  as  soon  as  possible;  but 
aid  that  it  was  often  a  nice  question,  whether  it  would 
be  expedient  to  abandon  or  not ;  that  in  the  present  case, 


(«)  The  defendants  had  paid  into  court  a  sum  sufficient  to  cores 
ihe  demand  for  a  partial  loss. 
(by  I  2\  A.  606.    See  Mr.  J.  jisfotrtfs  judgment  in  that  ease. 
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1615.  that  question  depended  necessarily  on  the  stale  of  the 

GSTnom        cargo;  and  that  though  the  abandonment  might  have 

».  been  made  on  the  S  1st  of  December,  on  receipt  of  the 

^Sc^  l*tter  of  the  29th»  7et  that  "  would  not  ****  been  " 
proper  as  at  the  time  when  if  was  made,  and  that  it 

might  then  have  been  objected  that  the  insured  had 

abandoned  prematur  ely. 

The  Solicitor-Genera/,  Mr.  Serjt.  Betty  and  Mr.  Serjt. 
Bosanquet,  contrb,  adjnitted  that  the  insured  must  have 
time  to  inform  thetriselves  of  the  state  of  the  cargo ;  but 
having  obtained  that  information,  they  were  bound  to 
decide  at  once,  and  could  not  wait  to  ascertain,  by  the 
rise  and  fall  of  the  market,  whether  it  were  expedient 
to  send  the  cargo  thither  or  not;  because  the  damage 
would  increase  every  day,  and  the  underwriters,  conse- 
quently, be  prejudiced  by  the  delay.  In  the  present  case, 
they  said,  the  plaintiffs  must  be  considered  as  having  de- 
cided by  their  letter  of  the  29th  of  December ■,  to  treat  it 
as  a  partial  loss ;  they  were  not  therefore  at  liberty  to 
vary  from  that  determination,  because,  on  a  subsequent 
and  more  minute  investigation,  they  found  that  it  would 
be  more  advantageous  to  abandon.  They  cited  Allwooi  v. 
HenkeU{a)9  where  Lord  Kenyan  said  that  the  insured  must 
make  his  election  speedily,  and  could  not  lie  by,  and  treat 
the  loss  as  an  average  loss,  and  take  measures  for  the 
recovery  of  it,  without  communicating  that  fact  to  the 
under- writers ;— and  Lord  Ellenborough's  judgment,  in 
Anderson  v.  Royal  Exchange  Assurance  (*),  to  the  same 
effect. 

Lord  Chief  Justice  Gibbs.  It  is  perfectly  true  that  the 
insured  are  bound  to  make  their  election  in  the  first  in- 


(a)  Sittings  after  Michaelmas  1795>  &  B>  Park  on  Insurant*, 
172.  Marshall  503.  5.  C. (6)  7  East,  3  8. 
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stance,  whether  they  will  consider  the  loss  as  a  partial  1815* 

loss^and  keep  the  goods;  or  as  a  total  loss,  and  give       g«rhow 
them  up  to  the  uoder-writers :  That  is  the  law  in  all  e. 

cases,  where  the  insured  have  their  option  to  abandon  or     °/^$aia^oc,  ** 
not.     But  it  is  equally  true  that,  by  the  first  instance  is 
meant  the  earliest  opportunity  after  they  have  examined  ' 

into  the  state  of  the  cargo  j  and  they  must  have  an  op- 
portunity of  doing  that,  because  it  is  only  by*  the  result 
of  that  examination,  that  their  decision  can  be  ultimately 
determined*  Let  it  not  be  supposed  that  I  accede  to 
what  has  been  said  on  the  part  of  the  defendants,  that  the 
insured  might  thus  be  forming  their  determination  by  the 
rise  or  fall  of  the  market ; — they  certainly  have  no  right 
to  govern  themselves  by  any  such  rule :  All  that  they  are 
entitled  to  is  a  reasonable  time  for  examining  the  actual 
state  of  the  cargo,  with  reference  to  the  then  existing 
state  of  the  market,  to  which  the  goods  are  destined. 
Now  k  is  certain  that,  in  the  present  case,  when  the 
ship  arrived,  the  insured,  er  rather  their  agents,  thought 
the  damage  which  had  been  sustained  not  so  great,  but 
that  part  of  the  cargo  might  be  forwarded ;  they  there- 
fore then  considered  it  only  as  an  average  loss  5  and  so 
they  considered  it  on  the  24th  and  29th  of  December: 
And  if,  on  the  29th,  they  could  have  had  a  full  know- 
ledge of  every  thing  necessary  for  their  decision,  they 
might  then  to  have  determined;  but  we  must  suppose 
that,  at -that  time,  the  cargo  had  not  undergone  a  suffi- 
cient examination ;  and  that  afterwards,  finding  that  it 
was  not  in  a  fit  state  to  be  forwarded,  the  plaintiffs  gave 
vp  that  intention.  They  could  not  have  set  up  this  de- 
fence, if  they  had  been*  in  possession  of  the  same  know- 
ledge on  the  29th,  that  they  ultimately  obtained ;  and  if 
they  had  been  dilatory  on  the  subject,— though  I  think 
they  ought  not  to  be  pressed  too  hardly  on  that  point,-— 
hut  if  they  had  slept  ove*  the  business,  that,  fcd  be  sure, 


92 


CASES  IN  MICHAELMAS  TERM, 


1815. 


GftRWOK 

9. 

Royal 
Exchange 
Assurance. 


would  have  been  sufficient  to  deprive  them  of  their  right 
to  abandon.  But  as  the  contrary  appears  to  have  been 
the  case,  and  as  the  jury  found  that  the  goods  were  not  in 
.a  condition  to  be  forwarded,  I  think  there  b  no  ground 
for  saying  that  the  insured  were  not  entitled  to  abandon, 
or  that  the  abandonment  was  made  too  late. 
The  rest  of  the  court  concurred. 

Rule  discharged. 


Friday, 
Nov.  24. 

A  ship  is  not  to 
be  considered 
at  haring  export- 
id  from  the  port 
of  London,  on 
clearing  at  the 
custom-house, 
nor  until  she 
clears  at  Graves- 
end:  Therefore 
a  licence,  '  to 
'  remain  in  force 

•  for  the  export 
'of  the  cargo, 
'till  the  10th  of 

*  September,*  is 
not  complied 
with  by  clearing 
at  the  custom- 
house on  the 
9th ;  and  at 
Gravesend  on  tht 
12th. 


WILLIAMS  V.  MARSHALL. 

This  was  an  action  on  two  policies  of  insurances  dated, 
one  on  the  5th,  the  other  on  the  28th  of  August  1809, 
on  the  ship  Constantsa,  at  and  from  London  to  Amsterdam* 
and  was  tried  before  Lord  C.  J.  Gibbs,  at  Guildhall,  at  the 
sittings  after  last  Trinity  term,  when  it  appeared  that  a 
licence,  dated  the  11th  of  August,  had  been  obtained  for 
the  voyage, ( to  remain  in  force  > for  the  expert  of  the  said  cargo* 
'  till  the  \Qth  of  September  following;  and  for  the  vessel  to 
c  return  in  ballast,  till  the  1st  of  October.9  The  ship  clear- 
ed from  the  custom-house  on  the  9th  of  Septemberf  but 
did  not  receive  her  clearing  note  and  other  documents- 
at  Gravesend,  till  the  12th.  An  officer  of  the  custom- 
house, called  a  searcher,  said  that  it  was  his  business  to  go 
on  board  at  Gravesend,  and  deliver  the  cockets  and  clear- 
ing note ;  that,  until  those  documents  were  delivered,  the 
merchant  could  not  obtain  the  drawback  to  which  he 
might  be  entitled;  and  that  he  would  not  be  entitled  to 
his  drawback,  if  the  ship  were  lost  before  she  arrived  at 
Gravesend.  The  question  was,  whether  the  terms  of  the 
licence  had  been  complied  with ;  that  is,  whether  the  ship 
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coidd  be  taken  to  have  exported,  within  the  meaning  of  1815. 

the  licence,  as  soon  as  she  had  cleared  at  the  custom-      Williams 
house.     A  verdict  was  found  for  the  plaintiff,  this  point  »• 

bong  reserved  for  the  consideration  of  the  court.  Maxsh  acl. 

Mr.  Serjt.  Lens,  accordingly,  having  obtained  a  rule 
to  shew  cause  why  the  verdict  should  not  be  set  asi4e, 
and  a  new  trial  granted, 

The  Solicitor  Genera/  and  Mr.  Serjt.  Best  now  shewed 
cause  against  it,  and  contended  that  it  was  not  necessary, 
for  the  purpose  of  satisfying  the  licence,  that  the  ship 
should  qptually  have  left  the  port ;  arguing  by  analogy  to 
the  case  of  a  warranty  to  sail  (a)  on  or  before  such  a  day, 
it  was  sufficient  that  the  goods  were  on  board,  that  the 
ship  should  be  completely  ready  to  sail,  and  that  there 
should  be  no  unnecessary  delay ;  in  which  case,  the  court 
would  not  presume  fraud.  They  cited  Groning  v.  Crock- 
et* (*)*  where  the  ship  had  a  licence  'for  Riga,  which  ex- 
pired on  the. 29th  of  September  j  and  the  ship  having  been 
detained  by  contrary  winds  beyond  that  time,  Lord  Ellen- 
borough  held  that,  as  the  voyage  had  been  commenced  be* 
fore  the  29th  of  September,  the  licence  still  operated  till 
the  adventure  was  completed.  In  a  note  to  that  report, 
the  other  cases  on  the  subject  were  to  be  found  collected; 
and  in  that  of  the  Gode  Hoop  (r),  Sir  William  Scott  laid  it 
down  as  a  general  rule  (  that  where  no  fraud  has  been 
'  committed,  or  meditated,  parties  shall  be  entitled  to  the 
f  benefit  of  the  licence,  though  they  may  have  been  pre* 
c  vented,  by  a  power  ivbicb  they  could  not  controul,  from 
*  carrying  it  into  literal  execution:9  And  had  applied  that 
role  to  the  case  of  the  Johan  Pieter  (</),  which  ship  had 


(a)  See  the  distinction  between  a  warranty  to  sail,  and  to  depart, 
by  rach  a  time,  ante,  vol.  1,  p.  570. 

(&)  3  Camp.  83. (c)  Edwards's  Cases  on  Licences,  6. 

(<*)  Ibid,  28. 
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been  detained  under  an  embargo  for  nearly  two  years 
after  the  licence  had  expired. — The  word  export,  they 
said,  must  not  be  considered  with  reference  to  the  ship's 
passing  the  boundaries  of  the  port,  bnt  to  her  quitting 
the  land  \ — it  was  to  be  derived  from  the  verb  exporto,  to 
carry  out,  i.  e.  from  the  land;  and  not  from  ex  and  par- 
tus;— and  they  were  fortified  in  this  proposition  by  the 
circumstance  that  the  export  duties  were  paid  on  leaving 
the  land,  not  on  getting  out  of  port*  [Lord  C.  J.  GiUs. 
b  there  any  case,  in  which  it  has  been  held  that  the  act 
of  clearing  at  the  custom-house  is  an  exportation,  so  as  to 
entitle  the  exporter  to  the  benefit  of  a  licence,  which  re- 
quires him  to  export  on  or  before  a  certain  day  ?  I  was 
at  first  inclined  to  think  that  it  was  sufficient;  but  the 
Marcher  of  the  custom-house  afterwards  stated  that  the 
merchant  would  not  be  entitled  to  his  drawback,  till  he 
had  received  his  document*  at  Gravesend.  It  has  always 
been  held  that  some  excuse  must  be  given  for  not  literally 
complying  with  the  lipenceA  though  those  excuses  have 
been  construed  liberally.  1  remember  a  case  in  which. 
every  thing  was  fair  on  the  part  of  the  insured,  but  the 
ship  had  not  sailed  within  the  time  prescribed  ;  and  be- 
cause the  insured  could  assign.no  reason  for  the  delay,  it 
was  held  that  the  licence  did  not  protect  them.]  They 
then  adverted  to  a  case  of  The  King,  v.  Pougbet  (*),  then 
depending  on  demurrer  in  the  court  of  exchequer,  where 
the  question  was,  whether  certain  new  duties  which  had 
been  imposed  on  hides  not  then  exported,  would  attach' 
on  goods  which  had  been  loaded  and  cleared  at  the  cus- 
tom-house, before  the  duties  had  been  imposed,  but  had 
not  broken  ground.  The  question  there  was  the  same 
as  in  the  present  case ;  for  if  the  goods  were  to  be  con- 


(a)  That  case  stands  for  a  second  argument  in  next  term. 
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ridcred  as  exported,  they  would  not  be  Viable  to  the  du- 
ties ;  otherwise,  they  would. 

Mr.  Serjt.  Lemy  cantrh,  said  that,  putting  the  most  libe- 
ral construction  on  the  licence,  there  had  been  neither  a 
literal  nor  substantial  compliance  with  it.  He  denied 
that  die  word  export  covlA  be  considered  without  reference 
to  part.  The  merchant  was  not  entitled  to  his  drawback, 
tall  the  time  of  his  finally  leaving  the  kingdi  3m,  at  Graves- 
end:  but  the  moment  he  had  exported,  he  nx  fas  entitled  to 
his  drawback  ;  how  then  could  he  be  said  tc  >  have  export- 
ed, till  he  left  Gravesend?  In  the  case  of  the  Johan 
Pieter,  the  delay  was  accounted  for  and  eucused  by  the 
embargo ; — and  in  that  which  was  depending  in  the  Ex- 
chequer, the  question  would  be,  whether  th  e  hides  were 
meant  for  exportation,  or  for  home  consum  ption. — The 
learned  serjeant  was  here  stopped  by  the  coil  rt.    * 

Lord  Chief  Justice  Gibbs.— I  should  have  been  glad 
to  have  found  any  satisfactory  ground  for  saying  that  the 
licence  had  been  complied  with;  because  this  is  a  fair 
case,  in  which  there  has  been  no  attempt  tc*  evade  the 
licence:  But  we  are  bound  to  decide  according  to  the 
rules  of  law.  The  voyage' would  have  been  illegal  with- 
out the  licence  •,  and  one  of  the  terms  on  which  it  was 
granted  is,  that  the  goods  should  be  exported  on  or  be- 
fore  the  10th  of  September.  The  ship  was  not  cleared  at 
the  custom-house  till  the  9th,  and  it  does  not  appear  that 
she  left  her  moorings  till  after  the  10th; — at  least  it  is 
certain  that  she  was  still  at  Gravesend  on  the  12th. 
Strictly,  unless  she  had  exported  by  the  10th,  the  licence 
ceased  to  be  a  protection; — whether  she  did  so,  or  not, 
depends  on  the  question,  whether  the  clearance  at  the 
custom-house  be  an  exportation  or  not ;  and  I  cannot  say 
that  that  act  is  an  act  of  exportation.  Considerable  light 
was  thrown  on  the  case  by  the  circumstance  that  where 
a  merchant  is  entitled  to  a  drawback,  he  is  not  so  entitled 
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on  putting  the  goods  on  board  at  the  custom-house,  nor 
until  he  receives  his  clearing  note  at  Gravesend:  The  law 
entitles  him  to  it  when  the  goods  are  exported,  and  yet 
if  the  ship  were  lost  before  her  arrival  at  Gravesend,  he 
would  not  be  entitled  to  it ;  which  shews  that  the  law 
considers  the  goods  as  not  exported,  till  the  ship  has  left 
the  port  of  London;  and  I  see  no  reason  for  a  different 
construction  in  the  present  case* 
The  rest  of  the  court  concurred. 

Rule  absolute. 


Saturday, 
Not.  25. 


MORGAN  1'.  EDWARDS,  RlCBY,  and  BRAHRTWA1TE. 


In  an  action  of  THIS  was  m  action  of  covenanr  which  was  tried  before 
covenant  on  a 

lease  of c  the  Mr.  Baron  Richards,  at  Monmouth,  at  the  summer  assizes 

'veins  of  coal  .„mM       ,                  ..              /-,<-'*       *••*«*       • 

*  under  certain  1814,  when  a  verdict  was  found  for  the  plaintiff  against 

« farms  and  lands  ^  defendant  Rigby,  the  other  two  defendants  having 
'  ed,  situate  in      suffered  judgment  to  go  by  default,  with,  liberty  to  move 

*  J^dShen  t0  enter  a  verdict  for  the  pendant  Rigby.  On  motion 
« in  the  several      to  that  effect  in  Michaelmas  term  following,  the  court 

directed  a  case  to  be  made,  which  was,  in  substance,  as 
follows. — The  declaration  consisted  of  three  counts,  on 
three  different  leases,  all  of  them  stating  breaches,  in 
nonpayment  of  rent ;  to  each  of  which  counts  the  defen- 
dant Rigby  pleaded  non  est /actum.  As  to  the  first  count, 
the  plaintiff  had  consented  that  a  verdict  should  be  enter- 
land  was  set  out  ed  for  the  defendant  *  the  case,  therefore,  took  no  further 
by  admeasure- 
ment, instead  of 

by  reputation ;  £dljr,  in  changing  the  word  soughs  to  slough;  3dly,  in  statins  the 
lands  to  be  situate  in  the  parish  of  B.  and  Jlf.,  instead  of  the  parishes  of#.  andlf.  ; 
aud  4thly,  in  stating  them  to  be  in  the  occupation  of  A.  B.  and  C-,  instead  of  in  the 
several  occupations  of  A.  B*  and  C.—Held  that  the  1st  and  3d  variances  were  fatal  * 
but  that  the  2d  and  4th  were  immaterial. 


r  occupations  of 
'A.,  5. and  a  ; 
'  with  liberty  to 
*  dig  any  pits, 
«  shafts,  levels, 
«  soughs,  &c.,* 
the  declaration 
varied  from  the 
deed,  1  st,  in 
stating  that  the 
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notice  of  that  count  (*).    The  second  count  set  forth  the  *81** 

lease  on  which  it  was  framed,  and  stated  that,  by  the  said       Moroav 
lease,  the  plaintiff  granted  to  the  defendants  liberty  'to  »• 

'  &g*  sink,  drive,  run,  and  make  any  pits,  shafts,  levels, 
'doughs,  &c.  V  whereas  in  the  deed  it  was  c  soughs! — 
The  third  count,  in  setting  forth  the  deed  therein  declared 
upon,  stated,  ( that  the  plaintiff  had  demised  to  the  de- 
'  fendants  the  veins  of  coal  which  then  were  or  should 
4  be  discovered  under  certain  farms  and  lands  therein  de- 
.'  scribed,  situate  in  the  parish  of  Bedwas  and  Meneytheus- 
tbyne,  then  in  the  occupations  of  W.  Lewis,  and  Abraham 
'  and  Amy  Edwards?  whereas  the  deed  described  the  pre- 
mises as  (  situate  in  the  parishes  of  Bedwas  and  Money- 

*  theus/oyne,  then  in  the  several  occupations  of  W.  L.  and 

*  A.  and  A.  E* — It  was  also  objected  that  the  deed,  U  set 
out  in  this  count,  contained  a  covenant  for  payment  of 
rent, c  clear  of  all  payments,  abatements,  or  deductions, 
'  on  account  of  taxes,  rates,  assessments,  or  otherwise, 
(  and  whether  in  the  nature  of  property  tax,  or  not  J  and 
therefore  was  void  by  stat.  46  Geo.  3,  c  65,  j.  1 15 :  That 
objection,  however,  was  afterwards  given  up,  as  having 
been  overruled  in  the  case  of  Fuller  v.  Abbott  {b).  The 
questions  for  the  opinion  of  the  court  were,  whether  the 
above  variances  were  fatal  or  not?— The  case  now  came 
on  for  argument. 

The  Solicitor  General,  for  the  plaintiff,  contended  that 
the  variance  in  the  second  count,  of  sloughs  for  soughs, 
was  immaterial;  for  the  declaration  did  not  profess  to 
set  oat  the  deed  literatim  et  verbatim,  but  only  ac- 
cording to  its  legal  signification.    The  omission  of  the 

(a)  The  variance  in  that  count  was,  that  the  quantity  of  the  land 
demised  was  set  out  by  admeasurement  5  whereas  in  the  deed,  it  was 
by  reputation. 

(b)  4  Taun.  105.    See  also  Howe  v.  Synge,  15  East,  440. 

VOL.  II.  H 
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1815.  word  soughs  would  have  been  unimportant;   and  the 

Morgan  insertion  of  sloughs  was  immaterial,  because  it  nfede 

9.  nonsense ;  and  therefore  could  never  have  been  intended 

Edwards*  ^  the  part{eS9    y^fa  re^ct  to  the  alleged  variances  in 

the  third  count,  he  should  wait  till  he  had  heard  the  ob- 
jections made  by  the  other  side; 

Mr.  Serjt.  Pell,  contra^  insisted  that  the  variance  in  the 
second  count  was  fatal,  and  ched  The  Queen  v.  Drake  (•), 
where,  in  an  information  for  a  Kbel,  the  insertion  of  nor 
for  not  in  the  recital  of  the  libel  was  held  fatal ;  Mr.  Jus- 
tice Powys  observing  *  that  where  a  letter  omitted  or 
4  changed  made  another  word,  it  was  a  fatal  variance/ 
This  dictum,  he  said,  embraced  the  whole  doctrine  for 
which  he  had  to  contend;  for  in  the  present  case,  die 
word  inserted  was  another,  definite,  and  precise  word ; 
not  nonsensical,  as  in  the  case  of  The  King  v.  Pippet  (b), 
where  the  word  if  was  rejected,  because  it  rendered  a 
sentence  unintelligible.  Non  constabat  that  the  parties 
might  not  want  sloughs  made ;  and  all  that  the  defendant 
had  to  establish,  therefore,  was,  that  he  had  entered  into 
no  deed,  in  which  the  lessor  had  given  him  liberty  to 
'make  sloughs.  He  then  cited  Pitt  v.  Green  (*),  where,  in 
setting  out  the  covenants  of  a  lease,  the  insertion  of  *  the 
*  Cellar-beer  field/  instead  of  *  the  Atler-beer  field/  was 
held,  to  be  a  fatal  variance* — In  the  third  count,  the  Vari- 
ance was  twofold ;  first,  in  stating  the  lands*  to  be  in  the 
occupation,  generally,  of  A.  B.  and  C,  from  which  it 
would  be  presumed  that  they  were  in  their  joint  occupa- 
tion ;  whereas  they  were  in  the  several  occupations"  of 
those  three  persons.  The  court,  however,  said  that  that 
objection  could  not  prevail ; — and  the  learned  serjeant, 

(a)e&r/*.  660.— (b)  I  T.  R.  23&. (c)  9  Eist,  188. 
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accordingly,  rested  on  the  either  variance,  of  parish  instead 
ti  parishes;  in  support  of  which  objection,  he  considered 
it  unnecessary  to  cite  any  cas&. 

The  Sduitar  General,  in  reply,  said  that  the  case  of 

Tht  Queen  v.  Draki  must  be  taken  with  reference  to  the 

subject  matter.    That  -was  the  case  of  an  information, 

which  professed  to  set  oat  the  libel  according  to  the  tenor 

and  effect  of  it.     As  to  tne  case  of  Pitt  v.  Gran,  it  waa 

impossible  to  contend  that  CeUaw^teerins  idem  satans  vrith 

ABer-beers  the  close,  as  set  out,  was  therefore  different 

from  that  demised, — With  respect  to  the  variance  of  pa~> 

tub  for  parishes,  it  did  not  necessarily  follow  that  there 

were  different  parishes;  but  besides,  the  expression  'situ* 

•  ate  in  the  parish  of  B.  and  If.'  might,  under  the  con-' 

juactrne '  and?  be  understood  to  knean  c  situate  in  the  pin 

1  rish  of  A.  and  in  that  of  M*     Suppose  one  should  tvf 

4  situate  in  the  city  of  London  and  Westminsters*  he  Would 

not  be  taken  to  mean  that  Londoh  and  Wtstmnster  mad* 

but  one  city. 

Lord  Chief  Justice  Gibbs.  The  three,  counts  of  this 
declaration  set  out  different  deeds,  and  there  is  a  variance^ 
in  the  setting  out  of  each.  In  the  first  count,  the  vari- 
ance is  in  setting  out  the  number  of  acres  by  admeasure* 
ment,  whereas,  in  the  .deed,  they  were  calculated  by  re- 
putation ;  and  the  plaintiff  has  very  properly  given  up  that 
count  as  bad. — As  to  the  third  count,  the  deed  on  which 
it  is  framed  states  the  premises  to  be  situate  in  the  parishes 
of  B.  and  M. ;  whereas  that  count  states  them  to  be  situ- 
ate in  the  parish  of  Bt  and  M. ;  by  which  expression  it 
must  be  taken  that  the  party  meant  a  parish  of  B.  and 
Jf .,  which  I  think  is  a  fatal  variance.  As  to  the  second 
count,  we  must  see  what  the  plaintiff  professes  to  do.  In 
setting  out  the  deed,  he  does  not  profess  to  give  a  copy 
of  it  5  though,  if  he  were  to  state  it  wrong  in  substance, 
it  would  be  fatal.    Now  the  deed  grants  the  same  privi- 
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1815.  lege  as  is  recited  in  the  second  count,  except  that  in  thd 
M6roav  <*ec<*  **  **  JMV^i>  "*  ^e  declaration  sloughs*  which  the  ies- 
'  «.  sees  are  to  have  liberty  to  dig; — there  is  an  /  in  the  de- 

DW  RDt*  claration  which  there  is  not  in  the  deed :  And  if  this  were 
an  allegation  that  the  plaintiff  had  granted  a  privilege  dif- 
ferent from  that  in  the  deed,  the  variance  would  be  fatal- 
But  let  us  try  it  this  way :  There  is  no  other  sense  in 
which  the  word  sloughs  can  be  taken,  as  to  land,  but  that 
of  quagmires  or  bogs  ;  suppose  it  had  been  sloughs  in  the 
deed,  and  the  plaintiff  had  set  about  making  quagmires, 
and,  on  an  action  being  brought  against  him  for  so  doing, 
he  had  set  up  this  deed  as  a  defence.  The  court  would 
have  said,  '  you  must  look  at  the  context  to  explain  this 
*  passage : — Noscitur  a  sociis*  The  object  of  the  contract 
'  is  to  work  mines;  soughs  are  necessary  for  that  purpose* 
1  this,  therefore,  is  only  a  mis-spelling  of  the  word  soughs.* 
— Being  of  that  opinion,  I  think  the  spelling  it  this  way 
in  the  declaration  is  not  a  fatal  variance. 

Mr.  Justice  Heath  concurred. 

Mr.  Justice  Chambrb.  It  could  not  be  read  sloughs* 
because  they  would  be  to  the  destruction  of  the  land;  either, 
therefore,  the  word  must  be  rejected  as  nonsense,  or  it 
must  be  read  soughs* 

Mr.  Justice  Dallas  was  absent. 

Judgment  for  the  plaintiff  on  the  second  count ; 
and  for  the  defendant  on  the  first  and  third 
counts*, 
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DAVISON  V.  SAVAGE.  1815' 


STEPHENSON  V.  HUNTED  Monday, 

Not.  *7. 

I*  the  first  of  these  cases,  which  was  an  action  of  trespass.  T  .        , .     . 
i        »  -     •«-  3    i       11       #v  ,     «  r     '   It  is  no  objection 

the  plaintiff  declared  that  John  Savage  was  attached  to  to  a  declaration, 

answer,  &c,  but  throughout  the  rest  of  the  declaration,  hJJin^beenonce 
the  plaintiff  called  him  *  the  said  defendant9  instead  of  called  by  their 
«  the  said  John.9    The  defendant  demurred  specially,  as-  £aA  d3jS 
signing  this,  amongst  other  causes  of  demurrer. — The  case  ty  ***  *f «»• . 
was  argued  in  Easter  term  last,  by  Mr.  Serjt  Lew,  in  <  tiff,*  and  •  the 
support  of  the  demurrer,  and  Mr.  Serjt.  Bert,  in  support  *  ***  **■*•**■ 
of  the  declaration.— The  Chief  Justice  said  that  he  re- 
membered a  case  thirty  or  forty  years  ago,  in  which  there 
were  a  great  many  defendants,  and  in  which,  after  enu- 
merating them  all  in  .the  first  instance,  he  called  them 
afterwards  *  the  said  A.  B.%  with  the  said  other  defendants* 
Mr.  Serjt.  Lens  admitted  that  that   would  be  correct, 
because  the  name  of  the  first  defendant  was  specified 
throughout. — Mr.  J.  Chamire  observed  that  here9  as  the 
defendant  was  named  at  first,  there  could  be  no  doubt 
who  was  meant  afterwards  by  *  the  said  defendant* — Mr, 
Serjt.  Lens  then  applied  himself  to  another  objection,  viz. 
that  by  the  insertion  of  the  words  *  and  thereupon  the  said 
*  Thomas  complains*  after  the  words  '  John  Savage  was  at- 
'  tached  to  answer  Thomas  Davison  of  a  plea,  &c.'  it  did 
not  appear  whether  there  were  two  counts  in  the  declara- 
tion, or  whether  the  first  part  were,  as  usual  in  trespass, 
the  recital  of  the  writ ;  upon  which,  the  Chief  Justice,  ob- 
serving that  the  declaration  was  very  carelessly  drawn, 
recommended  the  plaintiff  to  amend  (a). 
In  the  present  case  of  Stephenson  v.  Hunter,  the  defend-  * 

(a)  The  editor  should  have  considered  this  too  loose  a  decision  to 
he  reported,  if  it  had  not  been  confirmed  by  the  court  on  the  pre* 
sent  occasion. 
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ant  had  demurred  to  the  declaration,  on  the  ground  that 

the  parties  were  called  f  the  said  plaintiff  and  defendant ; 

but  the  court  said  they  considered  tjiat  they  had  decided 

this  to  be  an  immaterial  objection  on  the  former  occasion, 

Mr.  Serjt.  Faugban,  therefore,  for  the  defendant,  gave  up 

the  point.  . 

Judgment  for  the  plaintiff, 


Monday, 
Nov.  «7. 


Where  lands  are 
limited  to  such 
uses  as  A%9  by 
any  deed  or  writ- 
ing under  his 
hand  and  seal, 
attested  by  two 
or  more  credible 
witnesses,  shall 
direct  j  a  will 
with  a  memo- 
randum of  attest- 
ation, that  it 
was  signed 
(only)  in  the 
presence  of  the 
subscribing  wit- 
nesses, is  not  a 
good  execution 
of  the  power:— 
And  the  defect 
is  not  cured  by 
calling  one  of  the 
subscribing  wit- 
nesses to  prove 
that,  in  tact,  the 
will  was  sealed, 
as  well  as  signed, 
in  their  presence. 


Doe,  on  the  several  demises  of  JOHN  hotchkxss  and 
mary  his  wife  and  Michael  pope,  v.  pearcb. 

This  was  an  action  of  ejectment,  brought  to  recover  pes* 
session  of  the  manor  of  Flamttead%  and  certain  lands  in 
that  parish,  in  the  county  of  Hertford ;  and  was  tried  be- 
fore Lord  Ellenborough,  at  the  last  assizes  for  that  county* 
when  a  verdict  was  found  for  the  plaintiff,  subject  to  the 
opinion  of  the  court  on  a  case  which,  in  substance,  was  as 
follows: 

By  indenture,  dated  the  14th  of  March  1752,  made 
pursuant  to  articles  of  marriage  between  Richard  Ptarc* 
and  Mary  HotchhisSy  th?  manor  and  lands  in  question 
were  granted  to  trustees,  upon  the  following  trusts :— To 
the  use  of  the  said  Richard  Pearce  and  Mary  his  wife  for 
life,  and  to  the  survivor ;  remainder  to  the  trustees,  to 
preserve  contingent  remainders ;  and  after  the  decease  of 
the  survivor,  then  to  the  use  of  all  and  every,  or  such 
oAe  or  more  of  the  children  of  the  said  R.  Pearcti  J>y  his 
said  wife,  and  for  such  estates,  and  in  such  proportions* 
manner,  and  form,  with  or  without  power  of  revocation* 
as  the  said  R.  Ptaree  should,  at  any  time  or  times  during 
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fak  life,  by  any  deed  or  deeds,  writing  or  writings,  under  his 
bamdsmdeeal,  attested  by  two  or  more  credible  witnesses*  direct, 
Knit,  or  appoint :  And  for  want  of  such  direction,  &c, 
then  to  the  use  of  the  said  children,  with  like  powers  of 
appointment  to  the  wife,  in  the  event  of  her  surviving  \ 
and  for  want  of  such  direction,  &c.  to  the  use  of  att  and 
every  the  said  children,  to  be  equally  divided  between 
them  as  tenants  in  common, — The  said  R.  Pearee  enjoyed 
th*  said  premises  during  his  life.  He  had  issue  by  Mary 
has  wife,  Thomas,  his  eldest  son  j  Mary,  who  in  December 
1900  intermarried  with  John  Hotcbliss,  and  was,  with 
him,  a  joint  lessor  of  die  plaintiff}  Richard  Pearee  the 
younger}  and  Zacbary,  who  died  in  his  father's  life-time, 
unmarried  and  without  children. — Mary  Pearee,  the  wife, 
also  died  in  the  life-time  of  her  husband.  After  her 
death,  R.  Pearee,  the  elder  made  his  will,  dated  20th  of 
May  1795,  which,  as  far  as  related  to  the  property  in 
question,  was  as  follows :  '  I  give  to  my  son  Thomas  the 
4  manor  of  Ftamstead,  and  all  my  lands  in  that  parish,  &c. 
4  and  all  rent  that  shall  be  due  at  my  death;  and  if  he 
4  leave  no  child  born  in  wedlock,  then  I  give  the  above 
'  to  my  son  Richards  and  if  he  leave  no  child  born  in 
'  wedlock,  then  to  my  son  Zacbary;  and  if  he  leave  no 
4  child  born  in  wedlock,  then  to  my  daughter  and  her 
4  heirs  for  ever.'  This  will  appeared  to  have  been  signed 
and  sealed,  by  the  testator,  and  the  attestation  was  in  the 
following  words  j — c  Signs  dm  the  presence  of  us,  this  20th 
'  day  of  May  1795 ;— Anthony  Rebinun  ,—Eusebids  Sweet; 
'  — Joseph  BylssJ  R.  Pearee  the  elder  died  in  January 
1800,  without  having  altered  or  revoked  his  said  will, 
having  the  said  Thomas,  Richard,  and  Mary,  surviving 
him.  Thomas  Pearee,  the  son,  entered  upon  the  premises 
on  his  father's  death,  and  died  in  November  1802,  leaving 
no  lawful  issue,  and  having  suffered  a  recovery  of  the 
premise*,  to  the  use  of  himself  in  fee.*  On  his  death, -ft. 


1615. 


Doerf. 

HOTCHKIH 
V. 

Pkarc*. 
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1815.  Pearee  the  younger  entered  upon  the  premises  in  question, 

Doe  d.  at>d  died  seised  thereof  in  January  1813,  unmarried  and 
Hotchkiss  without  issue,  having  devised  the  premises  in  question  to 
Pear ci,  Thomas  Pearee  the  defendant  j  and  having  suffered  a  re- 
covery thereof  to  the  use  of  himself  in  fee*  Eusebius 
Sweety  one  of  the  subscribing  witnesses  to  the  will  of  R. 
Pearee  the  elder,  was  called  for  the  defendant,  at  the  trial, 
and  proved  his  own-  signature,  and  those  of  the  other  two 
subscribing  witnesses,  to  the  attestation  j  and  that  the  seal 
of  the  testator  was,  in  fact,  affixed  to  the  wilt  at  the  time 
when  the  same  was  executed  and  attested.  No  evidence 
was  offered  of  the  other  witnesses  to  the  will,  whether 
they  were  living  or  dead. — The  question  for  the  opinion 
of  the  court  was,  whether  the  said  Mary  Hotchkiss  were 
entitled  to  recover  any,  and  what  parti  of  the  premises  in 
question. 

Mr.  Serjt.  Best,  for  the  lessors  of  the  plaintiff,  observed 
that  the  question  was,  whether  the  will  of  Richard  Pearee 
the  elder  were  a  sufficient  execution  of  the  power  under 
the  marriage  settlement ;  and  that  if  it  were  not,  Mary 
Hotthkiss  would  be  entitled  to  one  third  of  the  property 
at  the  death  of  her  father  and  mother.  The  power  of 
appointment  to  R.  Pearee  was,  *  by  any  deed  or  writing 
'  Under  his  hand  and  seal,  attested  by  two  or  more  credi- 
'  ble  witnesses.9  Underthat  power,  he  contended,  it  was 
necessary  that  the  witnesses  should  attest  the  sealing  as 
wellas  the  signing;  whereas  the  attestation  stated  that 
they  were  witnesses  to  the  signing  only ;  and  parol  evi- 
dence, tor  prove  that,  in  point  of  fact,  they  attested  the 
sealing  as  well  as  the  signing,  was  not  admissible ; — it  must 
appear  on  the  face  of  the  will,  for  otherwise,  the  devisee 
would  have  a  good  title  only  as  long  as  the  witnesses  lived, 
and  no  longer.  The  question,  he  said,  was  disposed  of 
by  two  cases,  in  which  the  powers  were  substantially  the 
same  as  in  the  present;  one,  that  of  Wright  v.  Wake* 
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fwi  {m\  where  the  court,  Lord  C.  J.  Mansfield*  however, 
dissenting,  held  that  an  attestation  of  a  deed  having  been 
teetkd  and  delivered  only  in  the  presence  of  the  witnesses 
ms  not  sufficient; — the  other,  that  of  Doe  .dr.  Mansfield 
v.Peacb  (i)9  where  the  same  point  was  decided  on  the  au- 
thority of  Wright*.  Wakefordi  Lord  EUenhorough  observ- 
ing c  that,  to  make  a  due  execution  of  the  power,  there 
'  must  be  a  making  of  an  instrument  with  all  the  forms 
c  required  by  the  power,  and  an  attestation  of  its  exeeu- 
c  tion  with  all  those  forms;'  from  which  he  inferred  that 
parol  evidence  would  not  supply  the  want  of  a  due  attesta- 
tion, which,  according  to  Lord  EUenhorough* i  judgment, 
most  be  c  co-extensive  with  the  things  required  to  be 
'done.9 

Mr.  Serjt.  Copley,  contra,  said  that  the  cases  which  had 
been  cited  were  not  applicable  to  the  present.  That  of 
JPrigbt  v.  Wahford  was  originally  in  the  court  of  Chan*- 
eery  (<r),  where  the  Chancellor  said  '  that  if  a  signature 
€  were  actually  found  at  the  bottom  of  the  deed,  and  the 
€  jury  would  find  that  act,  as  done  in  the  presence  of  wit- 
'  nesses,  he  would  not  say  that  might  not  do  (d).'  When 
the  case  catrib  before  this  court,  they  could  only  judge  of 
the  instrument  as  it  appeared,  and  Could  draw  no  pre- 
sumptions as  to  the  fact.  Then  the  case  of  Doe  v.  Peach 
was  decided  by,  and  referred  to  the  reasoning  contained 
in,  the  certificate  of  the  majority  of  the  court  in  the  for- 
mer case,  which  only  applied  to  the  instrument  as  it  stood, 
and  did  not  decide  that  the  defect  might  not  be  cured  by 
evidence.  [Lord  C.  J.  Gibbs.  But  Doe  v.  Peach  came 
before  the  court  in  the  shape  of  a  special  case  $  if,  there- 
fore, the  court  had  not  decided  that  the  attestation,  as  it 
stood,  could  not  possibly  be  held  sufficient,  they  would 
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Pearcb, 


(«)  4  Taun.  213. (b)  ?  M.  k  S.  57& (c)  17  F«.  454. 

<e*)p.  469. 
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Dotd. 

HOTCHKISS 
P*ARd|. 


have  sent  H  to  another  inquiry.] — The  words  of  the  sta- 
tute of  frauds  (*),  he  said,  were  in  substance  the  same  as 
the  present  $  *  attested  and  subscribed,  in  the  presence  of 
4  the  devisor,  by  three  or  four  credible  witnesses  j'  and  in 
Trimmer  v.  Jackson \b\  where  the  memorandum  of  attest- 
ation contained  nothing  as  to  the  signing,  one  of  the 
witnesses  was  called  and  proved  the  will;  and  this w^s 
held  a  good  execution. within  the  statute.  That  statute 
also  required  that  the  witnesses  should  subscribe  in  the 
presence  of  the  testator;  but  it  was  not  necessary  to  state 
t^bat  fact  in  the  memorandum;  the  court  at  least,  except 
under  suspicious  circumstances,  would  direct  the  jury  to 
presume  it,  where  the  witnesses  were  dead :  Hands  v. 
James  (c)y— Croft  v.  PawUt  {d)\—Brice  v.  Smith  (e). 
It  was  not,  therefore,  absolutely  necessary  that  there 
should  be  any  memorandum  of  attestation  \  but  only  that, 
in  fact,  the  will  had  been  attested  in  the  way  directed. 
Then  how  could  the  present  case  be  distinguished  from 
that  of  the  statute  of  frauds  ?  The  distinction,  he  said, 
was,  that  a  witness  might  be  called,  as  far  as  was  neces- 
sary to  substantiate  the  will,  in  a  court  of  law  at  the  trial  * 
whatever  might  be  the  opinion  of  the  court,  on  a  bare  in- 
spection of  the  instrument. 

Mr.  Serjt.  Best,  in  reply,  said  that  the  argument  as  to 
the  statute  of  frauds  had  been  pressed  to  the  courts  in 
the  cases  cited;  and  though  no  express  answer  had  been 
given  to  that  argument  in  the  judgment,  he  had  a  right 
to  say  that  it  was  considered  as  inapplicable*  The  other 
cases,  too,  which  had  been  cited  for  the,  defendant,  did 
not  bear  on  the  present  question  >  for  there  was  no  doubt 
but  a  will  might  be  proved  by  parol  evidence,  after  the 
death  of  the  witnesses. 


(a)  89  Car.  2,  c.  3,  5.  5. (&)  4  Burn's  Eccl.  Law,  130. 

(c)  %domytCs  Rep.  531. (<J)  Sir.  IIO9. (0  WUUt's  Rep.  1. 
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Lord  Chief  Justice  Gibbs.  My  brother  Copley  $  argu- 
ment was,  that  it  was  not  necessary  for  the  whole  to 
appear  m  the  attestation  i  but  that  the  subscribing  wit- 
nesses might  be  called  to  prove  the  fact \  and  that  if  they 
were  dead,  other  witnesses  might  be  called  to  prove  that 
the  will  was  executed  in  the  presence  of  those  who  were 
deceased.— I  think,  however,  that  there  is  no  distinguish- 
ing the  present  case  from  that  of  Wright  v.  Wakgfbrd,  in 
which  my  brothers  Heath  and  Chambre  joined  in  a  certi- 
ficate which  goes  the  whole  length  of  this  case. 

Judgment  for  the  lessors  of  the  plaintiff 
for  ooe  third  of  the  property. 
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h anfan  and  wife  v.  leoh. 


This  was  a  case  sent  by  the  Vicechancellor  for  the  opinion  A.  derises  all 
of  the  judges  of  this  court,  and  was,  in  substance*  as  Jj^^ hwion 
follows}: — Peter  Hulse,  the  grandfather  of  the  plaintiff  B.9  as  soon  at 
Hannah  Nan/an,  being  seised  in  fee  of  an  estate  at  J^SJJ^^ 
J&Bngtcn,  in  the  county  of  Chester,  made  his  last  will  in  ^!i\*rtr#  laWm 
writing,  duly  executed  and  attested,  by  which,  after  ever :— Held  that 
directing  his  just  debts  and  funeral  expences  to  be  paid  f^00*  *°  ***** 
out  of  his  whole  estate,  he' gave,  left,  and  bequeathed  to 
his  wife,  Hannah  Hulse%  the.  cottage  adjoining  his  estate, 
wkh  the  fold,  orchard,  &c.  adjoining,  for  her  life,  if  she 
continued  unmarried ;  and  on  her  death  or  marriage,  to 
his  ion  Joseph  Hu/u,  as  soon  as  he  should  attain  the  * 
age  of  twenty-one,  and  his  heirs  for  ever :— c  Also  he 

*  gave,  left,  and  bequeathed,  all  that  his  land  and  estate, 

*  in  fee  simpfe,  where  he  then  lived,  situate  in  MilHngtm 
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1815.  <  aforesaid,  (except  what  was  before  bequeathed  to  his 

Nanfa*       *  wife)  to  his  son  Joseph,  as  soon  as  he  should  attain  the 
*•  *  age  of  twenty-one,  and  to  bis  bars  lawfully  begotten  for 

€  rver  s  subject  to  a  yearly  annuity  of  7/.,  payable  to  the 
*  testator's  wife .' — Also  he  gave,  left,  and  bequeathed  to 
his  daughter,  Hannah,  the  sum  of  600/.,  to  be  paid  out  of 
his  personal  estate,  as  soon  as  she  should  attain  the  age 
of  twenty-one,  or  to  her  issue  \  and  30/.  and  some  fur- 
niture to  his  wife ;  he  then  directed  that  his  executors 
should  employ  the  profits  of  his  whole  estate  for  the  sup- 
port of  his  wife,  and  for  the  education  and  maintenance  of 
his  son  and  daughter,  until  she  should  attain  the  age  of 
twenty  one  \  and  then  for  the  support  of  his  wife  and  son, 
until  he  should  attain  the  age  of  twenty-one;  the  overplus 
of  his  goods,  chatties,  and  effects,  he  gave  to  his  son  Joseph, 
subject  to  the  payment  of  100/.  to  his  sister  Hannah ; 
and  if  either  of  his  said  children  should  die  without  issue, 
before  the  legacies  should  become  due,  his  or  her  legacy 
or  share  should  go  to  the  survivor ;  and  if  they  should 
both  die  before  they  attained  the  age  of  twenty-one,  with- 
out issue,  then  he  bequeathed  to  his  wife  the  sum  of  200/. 
with  power  to  dispose  thereof  among  her  relations  as  she 
should  think  proper;  and. all  the  other  remainder  of  hi* 
whole  estate  he  gave  to  his  nephews  and  nieces,  share 
and  share  alike. — The  testator  died  in  1761,  leaving  his 
son  Joseph,  his  heir  at  law,  surviving  him,  who  took  pos- 
session of  the  said  estate  devised  to  him,  and  died  some 
time  ago,  leaving  Hannah  Nanfan,  one  of  the  plaintiffs, 
his  only  child  and  heir  at  law,  surviving  him ;  and  having, 
by  will,  made  after  the  death  of  the  said  Peter  Hulse,  his 
father j  devised  all  his  real  estate  to  the  said  Hannah  Nan- 
'  fan,  for  her  life,  with  divers  remainders  over*  Hannah 
Nanfan,  on  the  death  of  her  father  Joseph  Hulst,  took  pos- 
session of  the  said  estate  at  Millington,wd  supposing  that, 
under  the  will  of  her  grandfather,  Piter  Hike,  she  was 
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tenant  in  tail,  the,  together  with  her  husband,  the  other  18J3- 

plaintiff,  soon  afterwards  suffered  a  common  recovery  of       Nanfav 

the  said  estate/  conceiving  that  she  thereby  acquired  the  »• 

fee  simple  thereof* — The  plaintiffs  afterwards  contracted 

with  the  defendant  for  the  sale  to  him  of  the  said  estate 

jb  fee,  who  objected  to  the  title  of  the  plaintiffs,  and  the 

question  for  the]  opinion  of  the  court  was,  whether  an 

estate  in  fee,  or  in  tail,  were  given  to  the  said  Joseph 

Hu/se,  the  father  of  the  plaintiff,  Hannah  Nanfun,  by  the 

will  of  the  testator,  Piter  Hulsef  in  the  premises  in  which 

the  said  Peter  Hulse  lived,  at  the  time  of  making  his  said 

wilL — The  case  came  on  for  argument  on  Friday  the  17th 

of  November  y  in  this  term. 

Mr.  Serjt.  Lens,  for  the  plaintiffs,  contended  that,  both  # 
by  the  terms  of  the  limitation,  *  to  Joseph  Hutse  and  to 
*  his  heirs  lawfully  begotten  for  ever/  and  by  the  effect  of 
the  other  parts  of  the  will,  Joseph  could  only  take  an 
estate  tail.  If  the  question  rested  only  on  the  expression, 
'  lawfully  begotten?  it  would  be  sufficient  j  because  those 
words  were  not  to  be  considered  as  mere  surplusage,  but 
were  sufficient  to  narrow  an  estate  to  the  devisee's  own 
individual  heirs ;  though  they  would  not  have  that  effect 
in  a  deed,  unless  the  particular  body  were  pointed  out, 
from  which  the  heirs  were  to  spring.  Looking,  however, 
at  the  disposition  of  the  cottage,  which  immediately  pro- 
ceeded that  in  question,  it  was  evident  that  the  testator 
meant  to  make  a  distinction  between  the  two*,  for  in  the 
former,  he  had  omitted  the  words  '  lawfully  begotten? 
which  he  would  not  have  done,  if  he  had  considered  them 
as  surplusage,  or  mere  words  of  course.  In  Co.  Lit.  [27.<0, 
the  distinction  was  pointed  out  in  the  commentary  to 
sect.  51,  between  a  grant  and  a  devise :  And  he  cited  the 
following  cases,  mentioned  in  Messrs.  Hargrave  and 
Butler's  note  (2),  to  page  [20.  *.]  of  the  institute,  as  taken 
from  Lord  Hale's  if  .5.  notes.  *  Devise  to  one,  et  beereiibux 
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1815;  <  9ii£r  Agtiffli*  pncnatii,  is  taiF  (a).  That,  he  *aid,  wis  ex* 

Naxfax        act^7  t^ie  Present   *****  except  that  here,  the  worda  /w 

.  *-  ««r  were  added.— (  But  contrb,  by  act  executed  (*).— 

L»BGH< 

*  If  lands  be  limited  by  deed  to  the  use  of  J.  &,  et  htrtdum 
'  musculorum  suorum  legitime*  procreatorum,  remainder  over, 

*  it  is  a  fee  simple  ,  but  if  it  be  heeredum  mascuhrum  dt  sef 
4  or  in  English,  the  heirs  o/' him  lawfully  begotttn>  especially 
c  torhere  there  is  a  remainder  over,  it  is  tail1  (c).  [Lord  G.  J, 
Gibbs.  I  think  there  is  a  difference  between  the  Latin  and 

'  English  eipression ;  f  haredes  de  se*  seems  to  carry  it  fur- 
ther than,  ( the  heirs  of  him?  of  sometimes  *ignifie0/rMtf, 
and  if  you  translate  ifr  into  of  it  must  be  in  the  significa- 
tion of  from ;  otherwise  it  is  equivocal*]  Berts/bra9*  case, 
^n  which  the  cases  above  referred  to  were  cited,  was  also 
a  strong  authority  for  the  present ;  for  that  was  the  case 
of  a  feoffment, '  to  the  use  of  A.y  and  of  die  heirs  male  of 

*  the  said  A.,  lawfully  begotten ;'  and  it  was  held  that, 
without  the  word  body,  A.  took  an  estate  tail ;  relaxing 
the  rule,  even  as  to  deeds,  that  the  word  body  must  be  used. 
So  in  Shelley  v.  Lord  Earsfidd  (</)>  *  limitation  in  a  deed  to 
the  use  of  the  heirs  of  Sir  7*.  E.  lawfully  begotten,  and 
to  be  begotten,  and  'for  want  of  such  issue,  over,  created 
an  estate  tail.  The  only  other  case  immediately  in  point, 
for  there  were  endless  cases  on  the  subject,  was  Lord 
Ossulstoris  case  (*),  which  he  mentioned  because  the 
words  for  ever  occurred  there ;  and  yet  k  was  held  that 
the  devise  of  a  remainder  to  the  testator's  right  heirs 
mule  for  ever,  must  be  intended  the  right  heirs  male  of 
his  body. — He  also  cited  Com.  Dig.  tit.  Devise  (N.  5.) 

Mr.  Serjt.  Bosanquet,  contrk,  insisted  that  Joseph  Hulse 


(a)  Church  y.  Wyatt,  Moore* $  Rep.  637-  cited  in  Hargrove  s  note, 
by  mistake,  711.— — (6)  Dormer9*  case,  or  rather  Abraham  v. 
Twigg,  Cro.  El.  478.  Moore  424,  S.  C. ;  cited  in  Btrcsforfs  case, 

7  Rep.  41.  k (0  iKep.  41. •(<*)  1  Rep.  in  Chancery,  \  10. 

(t)  3  Salk.  336.  1 1  Mod.  1 89. 5.  C.  , 
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took  an  estate  in  fee.    There  was  no  authority  precisely  1815. 

m  point.  Ibr  tke  cases  which  had  been  cited  by  the  ether       „*"** 

Nanfah 
side  were  not  entitled  to  the  weight  which  had  been  ». 

pwn  to  them ;  the  question  must  therefore  be  argued  en  L»ew- 
principle.  That  the  words  *  and  to  his  heirs  lawfully 
'begotten  for  ever/  would  have  conveyed  a  fee,  if 
they  had  occurred  in  a  feoffment  or  grant,  was  de- 
cided in  the  case  of  Abraham  v.  Twigg  above  men* 
booed,  because  no  mention  was  made  of  the  body 
from  which  the  heirs  were  to  spring,  and  the  distinc* 
txm  was  there  recognized  between  the  pronoun  pos- 
sessive bis,  and  the  genitive  *ef  him?  A  devise,  to  a 
man,  et  semtm  mm,  gave  an  estate  tail,  because  semtm  could 
only  refer  to  die  heirs  of  his  body  (a) j  but  a  devise  to 
one  et  smnguini  sue  would  give  a  fee,  because  it  was  appK* 
cable  to  collateral,  as  well  as  lineal  heirs  (*).  Then,  of  _ 
all  the  different  kinds  of  deeds,  those  of  limitations  to 
toes,  as  in  Dormer's  case,  came  the  nearest  to  wills;  and 
limitations  of  estates  tail  were  to  be  construed  rather  like 
wills,  because,  according  to  the  statute  de  dims  (r),  they 
were  to  be  construed  according  to  the  intention  of  the 
grantor.  But, '  in  construing  a  will,  the  court  would  give 
'  effect  to  the  devisor's  intention,  as  far  only  as  they  could, 

*  consistently  with  the  rules  of  law ;  not  conjecturing,  but 
'  expounding  his  will  from  the  words  used  5  and  where 

*  certain  words  had  obtained  a  precise  technical  meaning, 
'would  not  give  them  a  different  meaning9  (J).  He 
also  cited  Mr.  Justice  Sutler's  judgment  in  Hodgson  v.  , 
Ambrose  (?)  to  the  same  effect.  He  would  not  contend 
that  the  words  lawfully  begotten  were  surplusage,  though 
they  certainly  were  tautologous,  since  heirs  must  be  pre* 

(a)  Gilbert  on  Devises,  32,  3d  ed. (&)  Ibid.  19. (c)  West, 

3.  13.  Ed.  1.  c.  1.— — *(d)  Per  Lord  Kenyon,  in  Lane  v.  Lord 
Stanhope,  6  T.  H.352.— (O  Doug.  341. 
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1815-  filmed  to  mean '  heirs  lawfully  begotten  f  and  it  w*s  a  very 
Naittait  slender  and  dangerous  ground  for  the  plaintiffs  to  rest 
i  *'  upon,  that  the  testator  had  inserted. them  in  one  place, 

and  omitted  them  in  another.  There  was  a  much  greaser 
inconsistency  in  directing  the  cottage  to  descend  in  one 
way,  and  the  land  which  was  attached  to  it  in  another : 
And  if  he  had  intended  the  land  to  go  to  his  son  in  tail,  he 
would  have  made  some  other  precision  for  his  daughter, 
since,  in  that  case,  the  land  could  never  go  to  her ;  for  he 
conceived  that  the  proviso, '  that  if  the  son  or  daughter 

*  should  die  before  the  legacies  became  due,  his  or  her 

*  legacy  or  share  should  go  to  the  survivor/  applied  to  the 
personal  property  only.  [Lord  C.  J.  Gibbs.  Do  not  the 
words, c  legacy  or  share*  comprehend  the  real,  as  well  as 
personal  property  ?  Then  the  executors  were  to  take  the 
profits  of  the  whole  estate  for  the  maintenance  and  edu- 
cation of  the  children.]  At  all  events  the  testator's  in- 
tention was  extremely  doubtful  j  and  if  so,  the  strict  law 
must  prevail.  As  to  the  case  of  Church  v.  Wyatt^  as 
referred  to  in  Lord  Hales M.  S.  note,  that  learned  judge 
was  not  to  be  considered  as  adding  the  weight  of  his 
opinion  to  it,  but.  only  as  referring  to  it,  and  giving  the 
result  of  it ;  and  there  were  inaccuracies  even  in  the 
references  to  the  case:  So  also  with  respect  to  Com.  Dig.. 
as  referred  to  ; — and  in  Gilbert  on  devises,  that  case  was 
not  even  abstracted.  In  Shelley  v.  Lord  EarsfieM,  there 
was  a  limitation  over,  which  would,  of  itself,  have  the 
effect  of  creating  an  estate  tail. 

Mr.  Serjt,  Lens,  in  reply,  said  that  the  defendants 
argument  went  the  length  of  annihilating  all  distinction 
between  a  deed,  which  was  supposed  to  be  made  on  full 
consideration,  and  a  will,  where  the  testator  was  supposed 
to  be  imps  consilii.  With  respect  to  Church  v.  WyatU  Lord 
Hale  and  Lord  C.  B.  Comyn,  when  giving  what  they  con- 
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sidered  to  be  the  result  of  the  case,  must  be  taken  to  con-  1&15. 

firm  it  by  their  opinions.  Naxfan 

The  following  certificate  was  afterwards  sent  to  the  _  v- 
Vta-chanctllor. — We  have  heard  this  case  argued;  we 
have  considered  it,  and  are  of  opinion  that  an  estate  tail 
was  given  to  Joseph  Hulse%  the  father  of  the  plaintiff 
Hannah  Nanfan,  by  the  will  of  the  testator  Peter  Hulse*  i%. 
the  premises  wherein  the  said  testator  Peter  Hulse  lived, 
at  the  time  of  making  his  will 

V.  Gibbs. 

J.  Heath. 

A.  Chanb&e.  ' 

R.  Dallas. 


RANDALL  v.  tuchiw  and  another.  Tuesday, 

Nov.  88. 

This  was  an  action  for  money  had  and  received,  and  A.  devises  to  his 
was  tried  before  Lord  Chief  Justice  GiUx9  at  the  second  SEL^tt, 
sittings  in  this  term,  when  a  verdict  was  found  for  the  scribing  parti- 
plaintiff,  subject  to  the  opinion  of  the  court  on  the  fol-  tiol^LVuiuS01* 
lowing  case*  an(1  lnc  tenant  of 

**«•      m  *>     *  «       i       i.  <•  •      eacn  5  *nd  then 

The  defendants,  as  auctioneers,  by  the  direction  of  the  adds,  «  all  which 

assignees  of  Marinas  Price,  a  bankrupt,  put  up  to  auction  \  **j.d  *'***"> 

part  of  the  bankrupt's  freehold  and  copyhold  estates;  « hold,  and  held 

at*  the  plaintiff,  being  declared  the  purchaser  of  a  copy-  \  **\  f*™o( 

hold  dwelling  house,  &c,  situate  on  the  east  side  of  Fere  *  to  my  said 

street,  Lamteb>  paid  the  sum  of  £$0,  by  way  of  deposit,  «  ^Tthen  to  bet 

'aonJB/    The 
testator  then  directs  thai  as  long  as  one  of  his  tenants  shall  ehose  to  occupy  one  of  the 
houses-  devised,  he  shall  not  be  charged' more  than  hia  present  rent.  He  then  bequeaths 
to  a  man  and  his  wifef  and  the  survivor,  fij.  a  week,  to  be  paid  weekly  dot  of  the 
estates  devised.— Held  that  B.  took  an  estate  in  fee. 

VOL.  II.  I 
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into  the  hands  of  the  defendants.  He  afterwards,  how^ 
ever,  objected  to  the  title,  and  brought  this  action  to  re-* 
cover  the  deposit.  The  question  as  to  the  title  depended 
upon  the  estate  which  the  bankrupt  took  in  the  premises, 
under  the  will  of  Marinus  Coombes,  which  was,  in  sub- 
stance, as  follows :  First,  he  directed  all  his  just  debts,  &c. 
to  be  paid  out  of  his  estate  and  effects ;  subject  to  which, 
,  he  gave,  devised,  and  bequeathed  to  his  nephew  Thomas 
'Combes,  all  the  3  per  cent,  reduced  annuities  standing  in 
his  name  for  his  life ;  and  after  his  decease,  to  his  son 
Marinus  Coombes :  The  testator  then  devbed  to  his  said 
nephew  several  tenements,  describing  the  situation  and 
abuttals,  and  stating  the  tenant  of  each,  respectively,  and 
then  added,  *  all  which  said  estates,  being  copyhold,  and 

*  held  of  the  manor  of  Kennington,  I  give,  devise,  and  be- 
(  queath  to  my  said  nephew  Thomas  Coombes  for  life,  and 
'  after  his  decease,  to  his  son  Marinus  Coombes? — Also  he 
devised  to  his  said  nephew  two  dwelling  houses,  situate 
at  Barnes,  in  the  county  of 'Surrey,  on  lease  to  E.  F.,  be- 
ing copyhold,  and  held  of  the  dean  and  chapter  of  Sir. 
PauPs,  for  his  life ;  and  after  bis  decease,  to  his  son  Ma- 
rinus  Coombes.-— Ako  he  bequeathed  to  his  niece  Mary 
Price,  wife  of  ST.  Price,  to  her  own  use,  and  not  subject 
to  the  controul  of  her  husband,  all  the  3  per  cent,  consoli- 
dated bank  annuities,  standing  in  his  name,  for  her  life  ; 
and  after  her  decease,  to  her  son  Marinus  Price:  He  then 
devised  to  his  said  niece  several  tenements,  particularly 
stating  the  situation,  abuttals,  and  tenant  of  each,  in  like 
manner  as  those  above  devised  to  his  nephew,  and  adding, 

*  all  which  said  estates,  being  copyhold,  and  held  of  the 
'  manor  of  Kennington,  I  give,  devise,  and  bequeath  to  my 
1  said  niece,  to  and  for  her  own  use  and  benefit,  and  not 

*  liable  to  the  debts,  power,  controul,  or  engagement  of 

*  her  present,  or  any  future  husband,  for  her  life;,  and 

*  after  her  decease,  to  her  son  Marinus  Price  ;*— The 
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testator  then  directed  that,  as  long  as  W.  Prints  should  i815' 

chnse  to  live  in  the  White  Bear  public  house,  which  was  Randall  . 
one  of  the  tenements'  devised  to  Mary  Pricey  and  should  '  t  •• 
keep  the  same  in  repair,  he  should  not  be  charged  more 
than  his  then  present  rent  of  <£l4.— He  then  devised  to 
the  said  Marinus  Price  all  his  freehold  estate,  situate  in 
Princes  street  and  Eagle  and  Child  yard,  in  the  occupation 
of  B.9  C.%  and  others, — and  then  bequeathed  to  S.  Groves, 
and  his  wife,  and  the  survivor  of  them,  the  sum  of  5s. 
per  week,  to  be  paid  to  them  weekly,  from  and  out  of  the 
estates  bequeathed  to  his  said  niece,. Mary  Price,  and  her 
son  Marinus  Price. — Also  he  bequeathed  all  his  house- 
hold furniture,  &c.  to  his  said  nephew  and  niece,  to  be 
equally  divided  between  them  ;  and  appointed  them  exe- 
cutor and  executrix  of  his  will. — The  question  for  the 
opinion  of  the  court  was,  whether  Marinus  Price,  the 
bankrupt,  took  a  fee  simple,  or  life  estate,  in  the  copy- 
holds,  under  the  above  will  \ — if  the  latter,  the  verdict  was 
to  stand  i — if  the  former,  a  nonsuit  was  to  be  entered. — 
The  case  now  came  on  for  argument  {a)* 

Mr.  Serjt.  Bosanquet,  for  the  plaintiff,  contended  that 
Marinus  Price  took  only  a  life  estate ;  for  that  neither  by 
the  word  *  estates  J  as  used  in  this  will,  nor  by  the  weekly 
charge  of  5sn  nor  by  any  thing  to  be  collected  from  the 
other  parts  of  the  will,  could  it  be  inferred  that  it  was  the 
testator's  intention  that  the  inheritance  should  pass.  He 
cited,  as  to  the  effect  of  the  word  estates,  the  judgment  of 
Lord  Mansfield  in  Hogan  v.  Jackson  (b)\  that  of  Lord  Kenym 

i -  -  ■  '  ■        -  ■  -  ■  ~- 

(a)  The  Chief  Justice  entered  so  fully,  in  his  judgment,  into  the 
abb  arguments  adduced  on  both  tides,  that  it  wonld  have  been  un- 
necessary repetition  to  have  given  them  at  length. 

(5)  dowp.  300.  *  If  the  words  of  the  testator  denote  only  a  oV- 
*  KripftV*  of  the  specific  estate  or  lands  devised,  and  no  words  of 
'  limitation  be  added,  the  devisee  has  only  an  estate  for  life ;  but  if 
'  the  words  denote  the  quantum  of  interesi  or  property  of  the  testa- 
'  tor  in  the  lands  devised,  the  whole  extant  of  such  interest  passes: 
<  The  question,  therefore,  is  always  a  question  of  construction. ' 

I  2 
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in  Fletcher  v.  Smiton  (a);  and  Dee  d.  Bates  v.  Clayton  (f), 
on  which  he  principally  relied,  as  not  ta  be  distinguished 
from  the  present  case :— As  to  the  effect  of  the  weekly 
charge  o*t  of  the  estate,  he  relied  on  the  distinction  taken 
by  Lord  EUenhrougb  in  Doe  d.  Stevens  v.  8netting(c)-9  viz. 
that  where  the  charge  is  to  be  paid  by  the  devisee,  at  all 
events,  the  devisee  must  take  a  fee ;  *litcr>  where  it  is  to  be 
paid  only  out  of  the  profits  of  the  estate.  In  the  present 
case,  the  charge  was  on  the  lands,  not  on  the  person;  for 
otherwise,  it  Mary  and  Marinus  Price  had  died  before  tKe 
testator,  the  legacy  would  have  lapsed. 

Mr.  Serjt.  Copley,  contri,  contended  that  Marinus  Price 
took  an  estate  in  fee;  firsts  by  reason  of  the  word  estates f 
relying  as  to  that  pofnt  on  the  authority  of  Uthwatt  v. 
Bryant  (d) ;  and  secondly,  on  account  of  the  weekly  charge, 
as  to  which  he  cited  Andrew  v.  Soutbouse  (e),  where  the 
testator  devised  his  lands  at  W.9  and  all  his  interest  in  the 
estates  of  J.  C,  deceased,  to  L.  A.  for  life,  and  then  to 
E.  S.9  charged  with  an  annuity  to  L  T.  for  life  j— the 
court  held  that  E.  S.  took  a  remainder  in  fee  \  assigning 
*s  one  reason,  that,  if  he  did  not,  and  should  die  before 
7.  T.9  the  annuity  would  cease. 

Lord  Chief  Justice  Gibbs.  In  this  case,  the  testator 
had  property  of  different  descriptions  \  part  of  it  freehold, 
but  probably  the  greater  part  of  it  copyhold.  It  was  his 
intention  to  dispose  of  his  copyhold  to  different  persons ; 
it  was  therefore  necessary  that  each  parcel  should  be  par- 
ticularly described,  in  order  to  keep  separate  the  different 
shares  of  the  different  devisees.  It  will  presently  be  seat 
how  this  circumstance  may  bear  upon  the  construction  of 
the  will.  The  first  objects  of  the  testator's  bounty  are 
the  Ctombes's;  and  after  devising  part  of  his  copyhold  pro- 


(*)  *  T.R.  <fe& (i)  8  Ea$L  J4I. (#)  5  Emtt.  m^ 
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perry  to  them,  he  proceeds  to  make  other  dispositions  of 
other  parts,  in  favour  of  his  niece  Mary  Price,  and  her 
son  Marinus  Price,  in  the  following  words : '  Also  I  give, 

*  devise,  and  bequeath  to  my  niece,  Mary  Price,  all  that 

*  brick  dwelling  house,  &c.,' enumerating  all  the  different 
premises  which  he  intended  for  her,  with  a  particular  de- 
scription of  each ;  and  then  he  goes  on  to  say, '  All  which 

*  said  estates,  being  copyhold,  and  held  of  the  manor  of 

*  Kermingtm,  I  give,  &c.  to  my  said  niece  for  life,  and  at- 
4  ter  her  decease,  to  her  son  Marinus  Price,  &c/  He  then 
directs  that  so  long  as  W.  Points  shall  chuse  to  live  in  the 
public  house,  he  shall  not  be  charged  more  than  his  pre* 
sent  rent  of  «£l4«.  Then  he  devises  all  his  freehold  estate 
(not  describing  it)  to  Marinus  Price;  and  then  bequeaths 
to  &  Groves  and  his  wife,  and  the  survivor  of  them,  the 
sum  of  5s.  per  week,  €  to  be  paid  weekly  from  and  out  of 

*  the  estates  bequeathed  to  his  said  niece  Mary  Price  and 
4  her  son  Marinus  Price? — The  word  *  estate/  is  used  in  the 
operative  part  of  this  devise  $  it  is  not  introduced  incident- 
ally, as  in  the  case  of  Doe  v»  Clayton,  after  the  devise  had 
been  perfected  *  but  forms  part  of  the  devise  itself,  and  is 
the  thing  devised.  It  is  admitted  very  properly  by  my 
brother  Bosamauet,that  the  word  estate,  or  estates,  will  carry 
a  fee,  unless  the  other  parts  of  the  will  restrain  the  effects 
of  it.  Formerly,  a  narrower  construction  prevailed,  and 
k  was  held  that  if  the  word  estate  were  attended  by  words 
designating  the  thing  devised,  or  its  situation,  it  was  to 
be  considered,  not  as  descriptive  of  the  interest  intended 
to  be  passed,  but  only  of  the  lands  themselves  which  were 
the  subject  of  the  devise.  Latterly,  however,  a  more 
liberal  construction  has  been  adopted;  and  the  word 
esUOe,  though  it  be  followed  by  words  which  point  at  the 
situation,  or  at  the  particular  house  or  land,  has  been  held 
to  convey  a  fee  simple.  It  may  be  restrained  •,— it  may  be 
sham  by  other  parts  of  the  will,  that  the  testator  \m 
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1815,  used  the  word  estate,  as  descriptive  only  of  the  thing  de- 

Randall      v*se(l>  and  not  of  the  interest  meant  to  be  conveyed;  but 

«•  then  it  lies  on  the  party  who  contends  for  this  narrow 

Tpcjuy. 

construction!  to  shew  that  there  are  such  words  of  re- 
straint in  the  will.  It  has  been  argued  that  such  words 
of  restraint  are  here  to  be  found,  in  the  former  branch  of 
the  devise,  to  which  the  latter  branch  refers :  That  the 
testator  having  first  enumerated  the  several  messuages, 
lands,  &c.  to  be  devised,  afterwards  devises  them  by  the 
description  of '  the  said  copyhold  estates,'  and  that  the  words 
*  jaid  copyhold  estates*  can  carry  no  larger  meaning,  than 
the  Words  f  messikages,  lands,  &c.9  to  which  they  refer,  and 
that  both  are  plainly  used  in  the  same  sense.  To  this  it 
has  been  answered,  and  I  think  satisfactorily,  that  the  tes- 
tator's only  reason  for  enumerating  the  different  parts  of 
his  copyhold  property  was,  that  he  meant  to  devise  them 
to  different  persons ; — that  no  such  enumeration  is  found 
in  the  devise  of  his  freehold  property,  the  whole  of  which 
is  given  to  one  person,  by  the  general  description  of  *  all 
,  f  my  freehold  estate ;' — that  the  copyholds  are  first  parti* 
cularly  described,  on  account  of  the  different  portions  into 
which  they  are  to  be  divided;  but  that  when  he  comes  to 
the  clause  in  which  he  bequeaths  them  to  his  niece  for 
life,  and  then  to  her  son,'  he  deserts  the  former  descrip- 
tion, and  uses  the  word  estates.  This  accounts  for  his 
having  first  enumerated  the  different  copyholds,  and  does 
liot  take  from  the  legal  effect  of  the  word  estates,  by  which 
he  devises  them,  nor  give  it  a  narrower  construction  than 
the  law  in  general  assigns  to  it.  My  brother  Bosanquet 
has  cited  several  cases,  which,  he  says,  ought  to  govern 
the  present;  particularly  that  of  Doe  v.  Clayton,  8  East. 
141;  but  there,  the  word  estate  was  not  introduced  in 
the  operative  part  of  the  will,  as  in  the  present  case ;  the 
devise  there  was  perfect  before  that  word  occurred,  and 
Fas  in  terms  which  only  conveyed'  an  estate  for  life  j 
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-when,  therefore,  the  testator  afterwards  used  the  word 
estate ,)\e  must  be  considered  as  referring  to  the  life  estate 
only*  which  he  had  before  devised* — The  case  of  Utbwatt 
v.  Bryant  seems  to  bear  a  very  near  resemblance  to  the 
present.    [His  Lordship  here  stated  the  substance  of  that 
esse.]     The  question  there  was,  whether  the  testator's 
daughters  took  an  estate  in  fee,  or  for  life.    The  words 
of  the  devise  were  ( hit  said  freehold  estate?  and  it  was  con- 
tended that  that  expression  was  qualified  by  the  former 
description,  viz.  '  his  freehold  lands*  ■  The  court,  how- 
ever, held  that,  as  the  property  was  devised  by  the  word 
estate y  that  word  must  be  taken  according  to  its  common 
legal  signification.    In  addition  to  this,  there  are  other 
parts  of  the  will,  (particularly  the  charge  of  five  shil- 
lings a  week),  which,  without  considering  them  as  con- 
verting into  a  fee,  what  would  otherwise  have  been 
•nly  an  estate  for  life,  certainly  furnish  a  strong  rea- 
son for  saying  that  the  word  estate  was  used  here  in 
the  sense  in  which  the  law  understands  it,  when  not  re- 
strained.   The  estates  are  given  to  Mary  Price  for  her 
life,  and  then  to  her  sons  and  then  follows  the  provision 
which  relates  to  the  public  house.     Now  it  is  evident 
that,  as  that  provision  immediately  follows  the  devise  to 
Mary  and  Marions  Price,  the  testator  contemplated  that 
it  would  be  in  the  power  of  those  two  persons  to  raise 
the  rent,  or  to  .leave  it  as  it  was ;  and  that  he  considered 
that  the  estate  given  to  them  would  last  at  least  a*  long 
as  this  election  given  to  the  tenant  of  the  public  house,; 
which  was  for  life.     Then,  with  respect  to  the  weekly 
charge  of  five  shillings,  'from  and  out  of  the  estate/  be~ 
cjoeathed  to  the  two  Prices;  it  is  clear,  at  all  events,  that 
this  pension  was  intended  for  the  lives  of  those  to  whom 
it  was  to  be  paid,  and  that  it  was  to  be  paid  out  of  the 
estate  given  to  the  Prices s  and  this  is  another  strong  rear, 
son  for  saying  that  a  larger  estate  than  for  life  wa$  in- 
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1815.         tended  to  pass  to  Marimut  Price.    All  chase  different  pas- 
Raotdall      Mge*t«»dt<>  Ae"^  in  what  sense  the  testator  meant  to 
*.  use  the  word  e/tste;  and  as  it  is  admitted  that  this  word, 

uchiw.  |f  not  restrained,  does  convey  an  estate  in  fee ;  and  as  the 
context  confirms,  instead  of  narrowing,  that  construction* 
inasmuch  as  the  purposes  to  which  the  land  is  to  be  ap- 
plied require  a  larger  estate  than  for  life,  I  think  it  must 
be  so  construed  here,  and  that  Marinus  Price  took  a  fee 
siniple  in  the  estates  devised  to  him. 

Mr.  Justice  Heath.  I  am  of  the  same  opinion*  My 
Lord  has  entered  so  fully  into  the  question,  that  it  will 
be  unnecessary  for  me  to  discuss  it  at  any  length.  I  shall 
therefore  only  observe  that  the  principle  is,  that  where 
the  word  estate  is  found  in  the  operative  part  of  a  will,  it 
always  passes  an  estate  in  fee,  unless  qualified  by  other 
words.  The  best  way  to  try  whether  it  be  operative  or 
not  is,  to  strike  it  out,  and  see  whether  the  sense  be  kept 
tip  without  it.  In  the  present  case,  the  passage  would  be 
nonsense  without  it. 

Mr.  Justice  Chamb&e.  No  doubt  the  word  estate^  in 
general,  is  large  enough  to  bear  the  construction  which 
has  been  put  upon  it.  Whether  that  construction  be 
correct  or  not,  depends  upon  the  general  intention  of  the 
testator.  In  the  present  case,  there  .was  no  intention,  on 
the  part  of  the  testator,  to  die  intestate  as  to  any  part  of 
his  property.  He  certainly  meant  that  all  the  estates, 
which  were  not  particularly  disposed  of,  should  pass 
in  fee  simply.  The  freehold  is  given  as  a  fee )  and 
the  personalty  is  given  absolutely.  Then  the  weekly 
charge,  and  the  directions  respecting  the  tenant  of  the 
public  house,  are  strong  circumstances  to  shew  that  the 
copyhold  property  was  also  to  pass  in  fee ;  for  it  is  impos- 
sible that  the  testator  could  mean  that  those  benefactions 
should  cease  on  the  death  of  Marinus  Price. 

M(.  Justice  Dallas  was  absent  from  indisposition. 
Judgment  for  the  defendants. 
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16)5. 
,     AYRE9  V.  BU9TON,  clerk.  Juesdiiy» 

Nov.  an. 

Ms*  Serjt.  Lens  had  obtained  a  rule,  calling  on  the  de-  The  court  will 
fendant  to  shew  cause  why  the  declaration  in  this  action,  claration"  by 

which  was  brought  to  recover  certain  sums  awarded  chang»»g  the 
.^,.f°,.  ..  '  .       venue,  unless  tht. 

gainst  the  defendant  by  the  commissioners  under  an  in-  plaintiff  shew 

closure  act,  should  not  be  amended,  by  changing  the  venue  trou^d1/*1* 

from  Bedford  to  Middlesex.     An  application  to  this  effect  Therefore,  where 

had  been  made  to  the  Chief  Justice  at  chambers;  but  his  Joved^amend, 

Lordship  considered  that,  at  all  events,  it  was  not  a  rule  by  changing  the 

to  be  granted  by  a  judge  at  chambers,  because  the  de-  /^dlo ISiddk^ 

fendant  might  have  good  cause  to  shew  against  it.  "x*  °"  t1ne 

m»     0    -      »  i.         j  -ii  ground  that  the 

*  Mr.  Serp.  Best  now  shewed  cause  against  the  rule,  on  action  depended 

an  affidavit,  which  stated  on  the  part  of  the  defendant,  Si^f^lSrf 
that  the  cause  of  action,  if  any,  arose  in  the  county  of  parliament  :— 
Bcdfird.    He  said  that  some  reason  was  always  required  S\ffidly it°of 
far  changing  the  venue j  but  the  plaintiff  had  produced  *{*  defendant 
no  affidavit  to  that  effect.    If  the  court  should  comply  action  aroKhi0 
with  the  present  application,  the  defendant  would  have  fed{^^rf. ' 
a  right  to  plead  de  novo,  and  after  he  had  pleaded,  would  rule. ' 
be  entitled  to  move  the  venue  back  again. 

Mr.  Serjt.  Lens,  in  support  of  the  rule,  said  that  the 
reason  of  the  application  was  apparent  *  viz.  that  the  ac- 
tum depended  on  a  question  of  law,  as  to  the  construction 
of  an  inclosute  act,  and  would  therefore  be  tried  better 
and  more  expeditiously  in  town,  than  at  Bedford.  [Mr. 
).  Heath.  How  does  it  appear  that  it  b  only  a  question 
of  law?  You  have  no  affidavit  to  that  effect.]  Inde* 
pendently  of  that,  however,  he  contended  that  where  the 
plaintiff  was  at  liberty  to  lay  his  venue  in  either  county, 
and  had  mistaken  the  most  convenient  one,  he  might 
amend  on  payment  of  costs,  and  undertaking  to  give  ma- 
terial evidence  j  though  he  could  not  regularly  move  to 


Ayrbs 
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1815.         change  the  venue :  He  cited  Stroud  v.  Tilly  (a),  where 
this  amendment  was  allowed,  and  Rivet  v.  Cholmondlty(k\ 
where  the  court  permitted  it,  after  the  venue  had  been 
Boston.       changed  by  the  defendant  upon  the  common  affidavit. 

Lord  Chief  Justice  Gibbs.     The  plaintiff  wishes  to 
amend  the  declaration,  by  changing  the  venue  from  Bed- 
ford to  Middlesex  \  stating  as  a  reason,  that  the  action 
depends  on  the  construction  of  an  act  of  parliament ;  that 
if  the  defendant  have  any  ground  for  wishing  the  cause 
to  be  tried  at  Bedford,  he  may  move  to  change  it  back 
again  on  .the  usual  affidavit ;  and  that  then,  the  plaintiff 
.  cannot  oppose  that  motion,  without  undertaking  to  give 
material  evidence  in  Middlesex.     Now  the  act  may  be 
said  to  form  material  evidence,  and  yet  all  the  weight  of 
evidence  may  be  in  Bedfordshire.    We  cannot,  therefore, 
in  justice  to  the  defendant,  grant  this  application,  if  he 
be  able  to  shew  any  reason  against  it    The  defendant 
swears  that  the  cause  of  actioft,  if  any,  arose  in  the  county 
of  Bedford;  that,  therefore,  is  a  sufficient  reason  why  we 
should  not  make  this  rule  absolute.    It  is  true  that  the 
declaration  may  be  amended  by  changing  the  venue;  but 
only  when  the  plaintiff  can  shew  substantial  grounds  for 
it,  and  when  the  defendant  can  shew  no  good  cause  t» 
the  contrary; 

Mr.  Justice  Heath.  Of  what  consequence  is  it,  whe- 
ther the  cause  be  tried  at  the  sittings  after  term,  or  at  the 
assizes  ?— It  is  no  hardship  on  the  plaintiff  that  it  should 
be  tried  at  the  assizes. 

Mr.  Justice  Chambrb  and  Mr.  Justice  Dallas  ce 
ctirred. 

Rule  discharged. 
*  -      -  ■  .  .       .. 

(a)  Sir.  1 1(52.— (b)  Ibid.  1802. 


IN  THE  FIFTT-SIXTH  TSAR  OF  CEO.  III.  126 

1815. 


Tuesday 

Ex  parte  Nicholas.  Nov.  «s! 

Mr.  Serjt.  Lens  applied  to  the  court  to  permit  Mr.  yfjfa££^ 
Nicholas  to  be  readmitted  an  attorney  of  this  court,  pro-  attorney,  and 
vided,  under  the  following  circumstances,  a  readmission  hUcer^ficate00* 
should  be  considered  necessary.     It  appeared  that  Mr.  *>«*»»  the  year, 
Nicholas  had  been  duly  admitted  in  Trinity  term  1812,  admitted  before 
but  had  never  practised  for  himself,  and  consequently,  Jj*  ca"  P?^i$ei. 
had  never  taken  out  his  certificate ;  but  that  he  had  acted  never  have  prac- 
as  an  assistant  to  an  attorney  for  a  year  after  his  admission.  JJJeYadmissicm  *  * 
The  only  question  was,  whether,  under  stat.  37  Geo.  3, 
r.  90,  /.  30  &  31  (a),  he  were  bound  either  to  pay  any 
duty,  or  to  be  readmitted. 

Lord  Chief  Justice  Gibbs.  The  fear  is,  that  as  Mr. 
Nichols*  has  been  admitted,  and  as  no  certificate  was 
taken  out  within  that  year,  that  admission  may  be  void. 
I  take  it  that  if  a  gentleman  neglect  to  take  out  his  certi- 
ficate within  the  year,  his  admission  is  void,  whether  he 
practise,  or  not;  for  the  act  which  requires  the  certificate 
to  be  taken  out  contains  no  such  qualification.  I  think  he 
must  resort  to  a  readmission. 

Per  Curiam ; — Readmission  allowed,  on  pay- 
ment of  the  usual  nominal  fine. 


(a)  By  the  30th  section  it  is  enacted  '  That  if  any  person  shall 
'  practise  as  an  attorney,  without  obtaining  a  certificate,  he  shall 
'forfeit  ^O:'— and  by  the  31st  section,'  Every  person  admitted 

*  in  any  of  the  said  courts,  who  shall  neglect  to  obtain  a  certificate 
'  thereof  for  one  whole  year,  is  from  thenceforth  made  incapable  of 

*  practising  in  any  of  the  said  courts,  by  virtue  of  such  admission  ; 
4  sod  the  admission  of  such  person  shall  be  from  thenceforth  null 
'  and. void : — Provided  that  nothing  thereinbefore  contained  shall 
'  be  construed  to  prevent  any  of  the  said  courts  from  readmitting 
'  any  such  person,  on  payment  of  the  duty  accrued  since  the  expira- 

*  lion  of  the  last  certificate  obtained  by  him,  and  such  further  sum, 
<  by  way  of  penalty,  as  the  court  shall  think  fit  to  order  and  direct.1 
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1315. 


Tuesday, 

Not.  £8. 


billing,  assignee  of  burkitt,  a  bankrupt,  v.  flight. 


moncv^rbv  f^HIS  was  an  act*on  °*  assumpsit  for  money  had  and  re- 
stockjobbing,  ceived,  and  was  brought  under  7th  Geo.  2.  #.  8.9  to  recover 
^g^'the  plaintiff  certain  sums  lost  by  the  bankrupt  on  stockjobbing  trans- 


declared  in  as- 
iumptit  instead 
•fiM**— The 
court  amended 
the  declaration , 
by  changing  it 
from  assumpsit 
todtbt. 

%i<prf  whether 
an  action  of  as- 
sumpsit can  be 
supported  on 
that  statute  ? 
That  act  is  to  be 
considered  as  a 
■emedial,  rather 
than  a  penal  act. 


actions.  The  defendant,  having  been  summoned  before 
the  commissioners,  for  the  purpose  of  being  examined  as 
to  the  transaction,  demurred  to  such  examination,  upon 
which  the  plaintiff  filed  a  bill  in  the  court  of  Chancery 
for  a  discovery,  under  the  2d  section,  to  which  the  de- 
fendant pleaded  that  he  was  not  bound  to  answer,  became 
the  plaintiff  had  declared  in  assumpsit,  instead  of  debt. — 
The  plaintiff  having  been  compelled  to  enter  into  a 
peremptory  undertaking  to  go  to  trial  at  the  sittings  after 
this  term, 

The  Solicitor-General,  on  a  former  day,  obtained  a  rule 
to  shew  cause  why  the  trial  should  not  be  respited,  till 
the  sittings  after  next  Hilary  term,  on  the  ground  that  he 
could  not  go  to  trial  till  he  had  obtained  the  discovery ; 
and  also  why  the  declaration  should  not  be  amended,  by 
changing  it  from  assumpsit  to  debt* 

Mr.  Serjt,  Lesu  and  Mr.  Serjt.  Vaugban  now  shewed 
cause ;  and  as  to  the  first  port  of  the  rule,  said  that  no 
new  matter  had  been  suggested  for  delaying  the  trial  any 
longer : — As  to  the  second  part  of  it,  they  said  that  this 
was  a  new  application,  and  that  where  the  plaintiff  in  a 
penal  action  had  been  guilty  of  any  unnecessary  delay,  the 
court  would  not  assist  him  by  any  amendment :  Steel  v. 

Sewerby  (a). 

The  Solicitor-General,  contrb,  was  stopped  by  the  court. 

Lord  Chief  Justice  Gibbs.  .  This  rule  has  two  objects  ; 
first,  to  get  rid  of  a  peremptory  undertaking  which 


(a)6  7\  R.  171. 
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the  plaintiflF  has  been  obliged  to  enter  into  \ — as  to  which,  1815. 

the  defendant  complains  that  the  action  is  kept  hanging  over        Bi^nro 
his  head ;  but  that  is  his  own  fault,  for  if  he  had  answered  v- 

to  the  bill  of  discovery  which  has  been  filed  against  him, 
the  plaintiff  must  have  gone  to  trial,  pursuant  to  his 
peremptory  undertaking  *  as  it  is,  he  is  without  his  neces- 
sary evidence :  I  have  therefore  no  doubt  as  to  the  first 
part  of  the  rule. — The  second  part  of  the  application  is  to 
change  the  action  from  assumpsit  to  debt.  I  say  not  whe- 
ther the  court  of  equity  ought,  or  ought  not  to  compel 
the  defendant  to  answer  -9  but  the  defendant  objects  that 
this  amendment  would  be  giving  the  plaintiff  anew  cause 
•faction.  If  that  were  so,  the  court  would  not  grant  it ; 
bat  it  is  only  giving  a  different  colouring  to  the  action. 
The  only  difference  is  in  the  beginning  of  the  decla- 
ration; all  the  consequences  are  the  same; — there  is 
therefore  nothing  unreasonable  in  granting  it. — It  has 
been  said  that  this  is  a  penal  act ;  I  do  not  consider  it  so, 
bat  rather  as  a  remedial  act :  It  gives  double  costs,  but 
the  provisions  of  it  are  highly  remedial. 
Per  Curiam^ 

Rule  absolute  (a). 


(«)  In  the  ease  of  Billing  v.  Pulley,  which  was  a  similar  action,  and  jt  jf  no  ground 
came  before  the  court  in  the  following  term,  the  Solicitor-Generel  for  refusing  to 
aude  the  same  application,  and  stated  that  the  Picechancellor  had  answer  a  bill  of 
•verruled  the  defendant's  objection  to  answering  the  bill  for  a  dis-  discovery,  riled 
covery ;  so  that  one  of  the  grounds  for  the  amendment  was  removed.  m  pursuance  of 
The  court,  however,  granted  the  amendment ;  the  Chief  Justice  7  Q%%  c. 8  s.t, 
observing  that  it  was  still  doubtful  whether  assumpsit  could  be  that  the  plaintiff 
supported  00  the  statute,  (as  to  which  his  Lordship  desired  to  be  has  declared  in 
understood  as  giving  no  opinion);  and  that  the  amendment  could  in  assumpsit  instead 
no  way  be  prejudicial  to  the  defendant.  0f  fcit% 

Bat  the  court  will  not  grant  this  amendment,  in  order  to  recharge 
the  bail,  who  have  been  discharged  on  account  of  the  variance  be- 
tween the  declaration  and  the  process :  See  Levet  v.  KibbkwMte,  in 
the  next  term* 
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Memoranda. 

In  the  course  of  the  last  vacation,  Mr.  Justice  Cbambr* 
resigned  his  office  of  one  of  the  judges  of  this  court,  and 
was  succeeded  by  Jmmes  Allan  Pmrk,  of  Lincoln* s-Inn, 
esquire,  one  of  his  Majesty's  counsel,  who  was  called  to 
the  degree  of  serjeant  at  law,  and  gave  rings^with,  the 
motto,  €qui  leges  juroque serv*t;K  and  on  the  second  day 
of  this  term,  he  took  his  seat  on  the  bench. 

The  court  also  sustained  another  loss,  by  the  death  of 
Mr.  Justice  Heath,  who  died  a  few  days  before  the  pre- 
sent term,  and  was  succedeed  by  Charles  Abbott,  of  the 
Inner-Templer  esq.,  who  was  called  to  the  degree  of  Ser- 
jeant at  law,  and  took  his  seat  in  court  on  the  last  day  of 
this  term.    The  motto  on  hi*  rings  was  '  LshreS 
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1816. 

craven  and  others  0.  RYDER.  Wednesday, 

Jan.  84. 

Ihis  was  an  action  of  trover  to  recover  the  value  of  When  the  mas. 

twenty-four  hogsheads  of  sugar,  under  the  following  Sw»aMdioo 

circumstances*    The  plaintiffs,  who  were  sugar-refiners,  board,  and  gives 

sold  the  goods  in  question  to  Messrs.  French  and  Co.*  them,  he  is' 

on  the  5th  of  May  1 8 1 5 , « to  be  delivered  free  on  board ;'  fb°un<j noi  t°  <*«- 

1  «      r  \,        ^        t        t    s*         *«    .  ««-      liver  the  bill  of 

on  the  1 1th  of  May,  French  and  Co.  sold  them  to  Mr.,  lading,  except  to 

Caldas,  and  there  was  another  subsequent  sale  of  them  lhePerson  who 

j  can  produce  the 

to  Bene  and  Co.,  of  Hamburgh.     The  plaintiff  shipped  receipt  in  ex- 

the  goods  on  board  a  vessel,  of  which  the  defendant  was  Th^re^ore'wher 

master  and  part  owner,  about  the  1 3th  of  May,  when  their  A.  selfc  goods  to 

lighterman  received  a  note  or  receipt  from  the  defend-  ver^]  <  fy^  0„ 

ant's  mate,  purporting  that  the  goods  were  received  fir  '  board/  and 

V\       f.      /r       t  j     ^        *_.     '      loadsthemon 

and  an  account  of  the  plaintiffs.     It  appeared  that  this  re-  board  C/s  vessel, 

ceipt  varied  from  the  usual  form,  in  stating  the  goods  ta£»n£  a  receipt 
r  *  .     .         which  purports 

to  be  received  '  for  and  on  account  of  the  plaintiffs/  thai  the  goods 

On  the  same  13th  of  May,  the  defendant,  at  the  request  £*7ndon  a?, 
of  Caldas,  the  second  purchaser,  executed  a  bill  of  lading  count  of  A. ;— B- 
to  Caldas,  or  his  assigns.    About  the  20th  of  May,  before  S.  who,^ithout 
the  credit  from  the  plaintiffs  to  French  and  Co.,  which  by  the  consent  of/1, 
.  -         ,  i_i_j-ji_      obtains  a  bill  of 

the  usage  of  trade  was  two  months,  had  expired,  the  lading  from  C ; 

latter  stopped  payment ;  and  on  the  <23d  of  May,  the  plain-  ^J^JJ11?^ 
tiffs  demanded  back  the  goods  from  the  defendant,  who'  Held  th&t  A., 
refused  to  deliver  them,  on  the  ground  that  he  hacf  J£|f  a?^" 
already  executed   a  bill  of  lading  to  Caldas. — At  the  ceipt,  is  entitled* 
trial  of  the  cause  at  Guildhall,  at  the  sittings  after  last'  inh-antituftod 
Michaelmas  term,  before  Mr.  Justice  Dallas,  the  jury, "consequently, 
l-         *..*         i*-*,f         ...*  thatC.  isan- 

beifig  of  opinion  that  the  defendant  had  no  right  to  swerable  to  A. 

in  an  action  of 
trover.-— And 
Jtt  right  would  have  been  the  same,  tfrtyjgh  the  jeceipt  had  not  contained  the  words 
'  for  and  on  account  of  A.  • 
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181$.  deliver  the  bill  of  lading,  without  receiving  the  receipt  in 

Cravbn        exchange,  and  that  as  long  as  the  plaintiffs  kept  posses* 
v.  sion  of  the  receipt,  they  had  never  parted  with  the  pro- 

perty, found  a  verdict  for  the  plaintiffs. 

Mr.  Serjt.  Lens  now  moved  that  this  verdict  should  be 
set  aside,  and  a  new  trial  granted,  on  the  ground  that  the 
plaintiff's  right  to  stop  the  goods  in  transitu  was  gone, 
after  there  had  been  an  absolute  sale  to  French  and  C*., 
and  two  other  subsequent  sales.  He  contended  that 
stoppage  in  transitu  could  only  take  place,  while  the 
goods  remained  in  the  same  situation,  as  between  the 
vendor  and  the  original  vendee ;  and  said  there  was  no 
case,  where,  after  the  first  delivery,  there  had  been 
another  sale,  in  which  the  right  of  stoppage  in  transitu 
had  been  allowed:  He  referred  to  the  case  of  Lickbarrow 
v.  Mason  (a),  for  the  sake  of  Mr.  Justice  Butter's  judg- 
ment, as  embracing  all  the  law  on  this  subject,  and  as 
deciding  that  point.  [Lord  C.  J.  Gibbs.  When  goods 
are  sold  for  exportation,  the  vendor  may  always  reserve 
to  himself  a  controul  over  them  by  the  terms  of  the  bill 
of  lading.  Here,  the  plaintiffs  got  a  document  from 
the  captain,  to  shew  that  the  goods  were  received  on 
their  account;  Caldas  afterwards  goes,  of  his  own  strength, 
and  obtains  a  bill  of  lading  from  the  captain,  without 
any  direction  or  consent  on  the  part  of  the  plaintiffs  ; 
whereas  the  captain  had  no  right  to  give  to  any  other 
person  a  title  injurious  to  the  plaintiffs'  claim.]  He 
contended  that  the  receipt  did  not  keep  alive  in  the 
plaintiffs  their  right  of  stoppage  in  transitu  $  the  whole 
effect  of  it,  on  behalf  of  the  plaintiffs,  was  to  shew  that 


(a)  Cited  6  East,  so.  But  in  that  case,  the  bills  of  lading  had 
been  indorsed  in  blank  by  the  vendor,  and  lent,  to  indorsed,  by  the 
first  vends*  to  his  oomigntt*  it  Lhtrpvl. 


IN  THE  frltTY-SlXTH  TEA*.  OF  GEO.  III.  J^ 

th'ey  had  complied  with  their,  contract  to  French  and  C*.»  1810. 

c  to  deliver  the  goods  free  on  board.'    The  plaintiffs        c^^k 
were  no  longer  interested  in  the  goods,  and  however  v. 

indiscreet  it  might  have  been  in  the  defendant  to  give         R*de«. 
two  documents  to  two  different  persons,  conveying  a 
separate  claim  to  each,  he  was  not  to  be  made  answer- 
able to  each,  by  means  of  this  newly  invented  form  of 
the  lighterman's  note. 

Lord  Chief  Justice  Gibbs.  Independently  of  this 
particular  form  of  the  receipt,  I  take  it  that  the  regular 
practice  is,  that  the  person  who  is  in  possession  of  the 
receipt  is  alone  entitled  to  the  bill  of  lading;  and  the 
captain,  therefore,  ought  not  to  give  the  bill  of  lading, 
except  to  the  person  who  can  give  the  receipt  in  ex- 
change; consequently,  the  person  holding  the  receipt 
has  a  control  over  the  goods,  till  he  has  exchanged  it  for 
the  bill  of  lading.  My  brother  Dallas,  who  tried  the 
cause, .  says  he  has  no  doubt  as  to  the  propriety  of  the 
verdict,  and  the  jury  were  equally  certain  that  this  was 
the  practice ;  unless,  therefore,  we  saw  our  way  very 
clearly,  we  should  not  disturb  their  verdict.  The  goods 
were  originally  the  property  of  the  plaintiffs,  and  they, 
sold  them  to  French  and  Co.,  '  to  be  delivered  free  on 
*  board,'  but  unquestionably  retaining  their  right  of 
stoppage  in  transitu,  until  delivered,  in  case  of  any  in- 
solvency on  the  part  of  the  purchasers.  It  is  true  that 
French  and  Co.  might  sell  their  right  again,  but  the 
plaintiffs  might  still  reserve  to  themselves  their  right  of 
stoppage ;  and  it  would  be  for  them  to  determine  when 
they  would  take  off  that  restraint.  In  this  state  of  things, 
French  and  Co.  sell  the  goods  to  Caldas,  who  obtains  the 
bill  of  lading  fronv  the  defendant.  But  the  defendant 
gave  the  bill  of  lading  to  Caldas  in  his  own  wrong,  because, 
according  to  the  usage  and  to  common  sense,  he  should 
not  have  delivered  it,  without  taking  the  receipt  in  ex- 
change for  it.    It  turns  out  that  French  and  Go.  were 

vol.  II.  K 
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.1810. 

Crave* 

v. 
JRydeb. 


insolvent,  while  the  receipt  was  still  in  the  hands  of  tfre  - 
plaintiffs ;  the  jury  considered  that  the  receipt  kept  fall 
controul  over  the  goods  till  it  was  given  up;  and  it 
does  not  appear  to  me  that  any  thing  has  deprived  the 
plaintiffs  of  their  right  of  stoppage  in  transitu.  I  do 
not  rely  mainly  on  the  particular  form  of  the  receipt, 
(though  that  is  not  to  be  laid  out  of  our  consideration);  but 
I  think  that,  if  the  receipt  had  been  in  the  usual  form, 
the  effect  would  have  been  the  same.  The  ground  of 
my  opinion  is,  that  the  original  seller  had  never  parted 
with  his  right  of  stoppage  in  transitu. 

Mr.  Justice  Dallas.  I  think  the  jury  determined  pro- 
perly :  They  said  it  was  contrary  to  the  course  of  business, 
and  to  the  defendant's  duty,  to  give  lap  the  bill  of  lading 
without  the  recfeipt ;  and  that  the  plaintiffs  had  never 
parted  with  the  property,  as  long  as  they  kept  possession 
of  die  receipt. 

Mr.  Justice  Park.    If  this  verdict  disturbed  any  rule  of 

law,  the  court  would  be  very  desirous  that  it  should  go  to 

a  further  inquiry;  but  it  went  on  a  question  of  fact  as  to 

the  custom;  viz.  that  the  bill  of  lading  is  never  delivered* 

except  to  the  party  who  is  in  a  condition  to  give  the  re* 

ceipt  in  exchange. 

Rule  refused* 


Thursday, 
Jan.  25. 


Austin  and  another  v.  dkewe. 


A  policy  is  effect-  /Phis  was  an  action  of  covenant,  brought  againsr  the 
*  or^amage  by     chairman  of  the  Imperial  Insurance  Company,  on  a  policy  of 

s'tSk'of  a  sugar-  k*urance  frcm  kss  "  *<»»*£<  h  fire>  *  on  the  St0ck  an<! 
house,  the  differ-  ,  .      ^ 

eot  stories  of  which  are  heated  by  a  ehimney  running  up  to  the  top.  The  insured 
negligently  light  the  fire,  without  opening  the  register  at  the  lop  ;  by  which  mean* 
the  heat  is  increased  to  such  a  degree  aj  Jo  spoil  the  sugar,  but  no  tgnithn  is  produced : 
—Meld,  that  this  was  not  a  loss  within  the  policy. 
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'utensils  in  the  plaintiff's  sugar-house,  being  two  housed  1B16. 

'communicating;*  and  the  declaration  averred  that  the  Austin 

said  stock  and  utensils,  on  the  3d  of  December  181 3,  v. 


were  much  damaged  by  fire  in  the  said  sugar-house.  The 
defendant  pleaded  that  the  stock,  &c.  were,  by  the  care- 
lessness and  negligence  of  the  plaintiffs,  in  regulating 
aad  managing  the  fires  usually  employed  about  the  said 
sugar-house,  damaged  by  the  smoke  arising  from  such 
fires ;  without  this,  that  they  were  damaged  by  fire  within 
the  meaning  of  the  said  policy. — At  the  trial  of  the 
cause  at  Guildhall,  before  Lord  Chief  Justice  Giifo,  at 
the  sittings  after  last  Michaelmas  term,  it  appeared  that 
the  sugar-house  consisted  of  eight  stories,  in  eacli  of 
which  was  sugar  in  a  certain  state  of  preparation ;  that 
for  the  purpose  of  communicating  heat  to  each  stOry, 
there  was  a  chimney,  forming  nearly  one  side  of  the 
house,  at  the  top  of  which  was  a  register,  which  was 
shut  at  night,  after  the  fire  was  out,  for  the  purpose  of  re- 
taining as  much  heat  as  possible;  that  on  the  present  occa- 
sion, they  had  lighted  the  fire  in  the  morning,  without 
opening  the  register,  by  which  means  the  whole  build- 
ing was  fiHed  with  the  smoke  and  sparks ;  that  the  sugar 
was  damaged  by  the  excessive  heat,  and  not  by  the  smoke, 
which!  it  was  stated,  was  not  injurious  to  it ;  that  the  walls 
were  blackened  by  the  fire,  but  that  no  damage  of  any 
Consequence  was  occasioned  to  any  thing  but  the  sugar ; 
and  that  neither  was  there  a  greater  fire  than  was  ne- 
cessary for  carrying  on  the  work,  nor  was  any  thing 
on  fire  that  ought  not  to  have  been  so.— -His  Lordship 
told  the  jury  that,  as  the  damage  had  been  produced 
by  the  increase  of  heat,  occasioned  by  keeping  the  register 
improperly  closed  j  and  as  nothing  had  taken  fire  which 
ought  not  to  have  been  on  fire,  it  was  not  a  loss  within 

K2 


Dkewe. 
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1816.         the  policy,  but  was  occasioned  by  the  unskilful  manage* 
A^IN       ment  of  the  plaintiffs  machinery;  and  under  that  direo 

••  tion,  the  jury  found  a  verdict  for  the  defendant. 

Djlewb.  .j,^    Solicitor-General  now  moved   that  this  verdict 

should  be  set  aside,  and  a  new  trial  granted.    This  was,. 
he  said,  a  question  of  law  as  to  the  construction  of  the 
policy,  the  words  of  which  were * from  loss  or  damage  by 
'  fire;'  and  he  contended  that,  though  there  had  been  do 
ignition  out  of  the  chimney,  and  no  greater  fire  in  the 
stove  than  was  necessary,  yet,  as  the  damage  had. been 
occasioned  by  the  confinement  of  an  excessive  quantity 
of  heat  and  flame  in  the  chimney,  it  must  be  considered 
as  a  loss  within  the  policy: — Wherever  the  damage  was 
occasioned  by  fire,  whether  the  original  fire  were  greater 
or  not  than  was  prudent,  it  was  a  loss  within  the  policy. 
Nothing  was  said,  or  could  be  defined  in  the  policy  as  to 
what  should  be  the  state  or  degree  of  ignition;  other* 
wise,  the  question,  as  to  damage  on  these  policies*  would 
come  to  a  very  nice  point.    Suppose  a  spark  had  set  fire 
to  the  deling  to  any  extent ;  the  question  then  would  be 
how  much  damage  was  occasioned  by  the  excess  of  heat, 
and  how  much  by  the  ignition  created  by  the  spark,. 
Excessive  heat  would  produce  ignition,  though  the  fire 
did  not  absolutely  come  in  contact  with  the  thing  ignited 
In  the  case  of  a  chimney  being  on  fire,  there  was  no 
fire  out  of  the  stove  and  chimney  ;  and  yet  the  damage 
occasioned  by  the  removal  of  goods,  &c.  would,  he  con* 
sidered,  be  a  loss  within  the  policy. 

Lord  Chief  Justice  Gibbs.  It  is  not  necessary  to  de- 
termine any  of  the  extreme  questions  put  on  the  part  of 
the  plaintiff*  it  is  sufficient  to  say  that,  in  this  case,  no  loss 
has  been  sustained  which  can  be  brought  within  the  fair 
meaning  of  the  words  of  this  policy.  The  damage  was 
occasioned  by  the  unskilful  management  of  the  machinery,. 


Driwk. 
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and  not  by  any  of  those  accidents,  from  which  the  de-  1S10. 

fendants  intended  to  indemnify  the  plaintiffs.  AnsTrif 

Mn  Justice  Dallas.   His  Lordship's  direction  appears  »• 

to  me  to  have  been  perfectly  right,  and  the  jury  have 
drawn  ^perfectly  correct  conclusion  from  it.  There  was 
nothing  on  fire  which  ought  not  to  have  been  on  fire ; 
and  the  loss  was  occasioned  by  the  carelessness  of  the 
plaintiffs  themselves. 

Mr.  Justice  Park  concurred. 

Rule  refused. 


FAITH  and  another  v.  pk arson.  Thursday, 

Jan.  m/ 

This  action   was   brought    against   the   defendant,  for  Where  a  ship  it 

boarding  the  plaintiffs'  brig,  John,  while  on  her  voyage  **'!^et*e2ed 

from  Senegal  to  London,  and  carrying  her  into  Barbadoes,  owner  cannot 

anddetaining  her  there  for  the  space  of  six  months.    The  J^  lfon 

defendant  pleaded,  1st,  the  general  issue  ;  2dly,  that  the  common  law,  for 

defendant,  as  commander  of  his  majesty's  ship  of  war,  Ben-  though  she  be 

hw,  seized  the  plaintiff's  ship,  on  account  of  her  having  "leased  with- 

*  out  any  suit 
no  manifest  on  board  ;  3dly,  that  he  entered  the  plaintiff's  being  instituted 

ship,  for  the  purpose  of  ascertaining  whether  the  ship  or  UP'!?*  >I  * his. 
cargo  belonged  to  any  of  the  king's  enemies ;  and  that  being  in  the 
upon  inquiry,  having  probable  cause  to  suspect  that  part  ^jj'*  °  adml* 
of  the  cargo  was  American  property,  he  carried  the  ship 
into  Barbadoes,  and  detained  her  there  to  be  dealt  with . 
according  to  law  ;  4thly,  that,  having  probable  cause  to 
aspect  that  the  ship  was  American,  he  seized  her  as  lawful 
prize. 

The  cause  was  tried  before  Lord  C.  J.  GiSbs,  at  Guild- 
Mi*  at  the  sittings  after  last  Michaelmas  term,  when  the 
mate  of  the  John,  being  called  on  the  part  of  the  plain- 
tiffs,  stated  that  they  fell  in  with  the  Benbow,  on  the 
5 1st  of  if  arch  1814,  on  their  voyage  from  Senegal  to 
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]^}G*  London,  when  she  was  brought  to  by  a  shot  fired  through 

Faith         ^er  "gg*ngi — that  the  defendant  sent  a  prize-master,  a 

n    v*  lieutenant,  and  a  gang  of  men  on  board,  who  examined  the 

Pearson.  -u  *  °     e 

ship  and  her  papers  ; — that  the  lieutenant  observed  that 
the  ship  had  the  appearance  of  an  American,  and  that  the 
master  and  mate  also  looked  like  Americans  ; — that  the 
master  was  sent  on  board  the  Benboiv  with  the  ship's 
papers,  and  returned  in  half  an  hour,  when  the  John 
proceeded  on  her  voyage,  but  was  again  brought  to  by 
the  Benbyw; — that  the  defendant  then  inquired  whether 
the  John  had  any  slaves  on  board ;  whether  she  had  a 
manifest,  and  whither  she  was  bound  \ — that  he  examined 
the  cargo  with  the  log-book,  from  which  he  observed 
that  a  leaf  had  been  torn; — that  the  John  was  carried  by 
the  defendant  to  Barbados,  where  she  was  detained  till 
the  26th  of  April; — that  the  master  was  sent  on  shore  as 
a  prisoner,  and  that  the  other  officers  and  crew  were  also 
treated  as  prisoners; — that  the  ship  was  not  American, 
though  she  had  been  taken  by  the  Americans,  and  had 
then  American  rigging  and  canvas  on  board,  and  that  she 
carried  no   manifest. — On   this   evidence,  the    Solicitor* 
General  objected  that  the  plaintiff  must  be  nonsuited,  on 
the  authority  of  Le  Caux  v.  Eden  (a),  where  It  was  held 
that  an  action  would  not  lie  at  common  law  for  false 
imprisonment,  occasioned  merely  by  taking  a   ship  as 
prize ;  though  the  ship  had  been  restored  by  the  court  of 
admiralty :  And  the  Chief  Justice,  being  of  opinion  that 
this  capture  had  proceeded  on  the  belief  that  the  ship  was 
enemy's  property,  considered  that  the  plaintiffs  could  not 
maintain  an  action  at  common  law,  for  any  damage  done 
either  to  their  persons  or  their  property.     His  Lordship 
observed  that,  before  the  case  of  Le  Caux  v.  Eden,  it  was 
matter  of  great  curiosity  in  Westminster-hall,  whether  an 

(«)  Doug.  6JK, 
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action,  under  circumstances  like  the  present,  would  lie  1916. 

at  common  law;  for  if  it  would,  every  officer  and  man  on  Faith 
board  a  ship  which  had  been  captured,  and  not  con-  .  *• 
demised,  might  bring  a  separate  action  against  all  or  any 
of  the  captors.  The  plaintiffs,  added  his  Lordship,  arc 
not  without  redress.  They  may  seek  their  remedy  in 
the  courts  of  admiralty,  who  are  better  acquainted  with 
the  principles  of  these  cases  than  courts  of  common 
law ;  and  who,  when  they  inquire  whether  a  ship  were  a 
good  prize  or  not,  consider  also  whether  the  captors  have 
misconducted  themselves.  The  plaintiffs  were  accord- 
ingly nonsuited. 

Mr.  Serjt.  Lens  now  moved  for  a  rule  to  shew  cause, 
why  this  nonsuit  should  not  be  set  aside,  and  a  new  trial 
granted.  The  only  question,  he  said,  was,  whether  the 
evidence,  as  it  stood,  shewed  so  clearly  that  the  vessel 
was  taken  as  prize,  that  the  captain  ought  not  to  be  called 
on  for  any  further  explanation  of  his  motives ;— ^whether 
it  should  not  have  been  left  to  the  jury  to  say  whether 
the  seizure  were  as  prize,  or  on  any  other  ground.  The 
first  special  plea  was  on  the  want  of  a  manifest ;  from 
which  it  might  fairly  be  inferred  that  that  was  the  ground 
of  seizure.  When  the  brig  was  brought  to  the  second 
time,  the  first  question  asked  was  whether  she  had 
any  slaves  on  board ;  then,  whether  she  had  any  ma* 
nifest.  The  case  of  Lt  Caux  v.  Eden  did  not  decide 
that  the  plaintiffs  could  not  recover  where  there  were 
several  conjoint  pretences  for  the  seizure;  but  only  where 
the  ship  was  taken  as  prize :  That  action,,  top,  was  for 
false  imprisonment  j  here,  the  whole  question  was,  whether 
the  brig  had  been  seized  for  this  cause  only.  He  con- 
tended, therefore,  that  it  would  have  been  better  to  call 
on  the  defendant  to  prove  that,  in  fact,  the  vessel  had 
been  seized  as  prize,  and  that  this  was  not  a  mere  after* 
thought  on  his  part. 
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1816.  Lorci  Chief  Justice  Gibbs.    If  the  ship  were  originally 


Faith         taken  as  prize,  though  no  proceedings  have  been  instil 

_  '  v-  tuted  against  her  in  the  court  of  admiralty,  the  captain 

Pearson.  .      ft  /f  .r 

having  seen  reason  to  release  her  before  the  suit  was 

ripe,  I  am  still  of  opinion  that  the  persons  seized  have  no 
remedy  in  a  court  of  law.  This  point  was  settled  by  the 
case  of  Le  Caux  v.  Eden,  particularly  by  the  judgment  of 
Mr.  Justice  Butter,  who  entered  very  fully  into  the  su}>- 
ject 5  and  that  decision  has  never  since  been  questioned. 
Supposing,  therefore,  that  the  ship  was  seized  as  enemy's 
property,  if  the  plaintiff  have  any  ground  of  complaint, 
his  redress  lies  elsewhere.  Now  let  us  consider  what  the 
inquiries  were,  which  were  mule  when  the  defendant 
first  boarded  the  plaintiff's  ship;  what  inquiries  were 
afterwards  made  \  and  how  the  ship  and  crew  were 
treated : — If  the  ship  were  seized  as  American,  there  is 
an  end  of  the  question;  because  we  were  then  at  war 
with  America,  and  she  must  consequently  have  been 
seized  as  prize.  On  the  evidence  of  the  plaintiff's  wit- 
ness alone,  it  appears  that  when  the  ship  was  first  boarded, 
her  papers  were  examined,  and  the  defendant's  officer 
observed  that  she  had  very  much  the  appearance  of  an 
American,  and  that  her  captain  and  the  mate  (the  witness) 
had  both  of  them  also  the  appearance  of  being  Americans. 
It  was  quite  evident,  therefore,  that  the  ground  of  seizure 
was  that  the  plaintiff  thought  she  was  American;  and 
considerable  countenance,  is  given  to  that  suspicion  by 
the  circumstance  that  she  had  been  taken  by  the  Ame- 
ricans, that  she  had  been  fitted  out  by  them,  and  that 
she  had  American  canvas  and  rigging  on  board.  The 
answer  to  the  first  inquiries  that  were  made,  as  to  her 
being  American,  was,  that  she  was  English,  that  she  was 
bound  for  London,  and  that  she  was  then. sailing  for  the 
channel.  Inquiries  were  then  naturally  made,  whether 
she  had  got  those  documents  which  a  ship  bound  for 
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England  ought  to  possess ;  and  then  the  question  as 
to  the  manifest  became  very  material,  because  that  was 
a  document  which  she  was  bound  to  have.  But  that 
was  not  the  original  cause  of  the  seizure;  nor  does  it 
appear  that,  at  first,  there  was  any  suspicion  as  to  the 
manifest;  but  the  defendant  was  afterwards  led  to 
that  inquiry,  by  hearing  that  the  ship  was  bound  for 
London. — So,  the  inquiries  which  were  made  as  to  her 
having  slaves  on  board  were  perfectly  natural,  because 
when  a  ship  is  seized,  the  captors  will  undoubtedly 
inquire  into  every  subject  which  would  furnish  a  ground 
for  detention  ;  but  those  inquiries  do  not  preclude  them 
from  setting  up  the  original  cause  of  seizure  as  a  defence. 
Then,  the  captain  was  sent  on  shore  in  the  custody  of 
one  of  the  defendant's  officers;  on  the  whole, -therefore, 
I  am  6till  of  opinion  that  the  ship  was  seized  as  prize,  and 
I  am  not  sure  that  I  ought  not  to  have  stopped  the  cause 
sooner  than  I  did. 

Mr.  Justice  Dallas.  There  is  no  doubt  as  to  the  law 
of  this  case ;  the  only  question  is  as  to  the  fact,  whether 
the  ship  were  seized  bond  fide***  prize  at  the  time ;  for 
what  passed  at  Barbados  has  nothing  to  do  with  the 
original  seizure.  So  far  from  thinking  that  it  was  an 
afterthought  of  the  defendant  to  consider  her  as  prize,  it 
appears  to  me  that,  from  the  time  of  stopping  her,  to 
that  of  carrying  her  into  port,  the  defendant  acted  as  if 
he  considered  her  as  prize ;  and  that,  under  all  the  cir- 
cumstances, if  the  captain  had  not  seized  her,  he  would 
not  have  done  his  duty. 

Mr.  Justice  Park*  The  first  inquiries  that  were  made 
.after  the  ship  was  stopped,  were  as  to  the  question  whe- 
tier  she  were  subject  of  prize  or  not ;  and  all  the  other 
inquiries  seem  to  have  originated  out  of  the  answers  to 
those  first  questions.    As  to  the  defendant  not  having 


1810. 

Faith 

v. 

Pears**. 
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1816.  prosecuted  the  ship  as  prize,  neither  has  he  prosecuted 

her  on  any  other  ground. 

Rule  refused. 


Faith 

v. 

Pearson. 


Friday,  HousTOUN  and  others,  executors  of  houstoun,  v. 

Jan.  26.  ROBERTSON. 

Jn  an  action  by     This  action  was  brought  by  the   executors   of  J.  H* 

the  executor!  of  . 

an  undcr-writer    Houshun%  deceased,  to  recover  the  sum  of  71/.,  being  the 

against  a  broker,   amount  of  the  premiums  of  certain  policies  of  insurance, 

for  premiums  r  r 

due  on  policies      subscribed  by  the  testator  on  behalf  of  the  defendant, 

the  leslator  the  w^°  was  an  lnsurancc  broker.  The  defendant  paid 
broker  ennnot  59/.  i^j.  into  court,  .and  gave  notice  of  set  off,  of  which 
set  off  returns  of     -      r  „  .    A,  .     , 

premium,  which  the  following  is  the  particular: 

returns  became     «  To  return  convoy  100/.  Lady  Warren       .£600 
totator*s  death.     '  To  do.     .     .     .     100/.  John  and  Samuel         2     0     0 
cTodo.     .     .     .     150/.  Sussex      ....     315- O 
The  cause  was  tried  at  Guildhall,  at  the  sittings  after  last 
Michaelmas  term,  before  Lord  C.  J.  Qibbit  when  it  ap- 
peared that  the  testator  died  on  the  12th  of  Oct.  1814  ; 
that  the  policies,  for  the  premiums  of  which  this  action 
was  brought,had  been  subscribed  for  the  defendant,  as 
broker,  in  the  lifetime  of  the  testator;  but  that  the  re* 
turns  did  not  become  due  tijl  after  his  death :  And  the 
question  was,  whether  the  defendant  were  entitled  to  set 
them  off. — A  verdict  was  found  for  the  plaintiffs,  with 
liberty  to  the  defendant  to  move}  to  enter  a  nonsuit,  if 
thp  court  should  be  of  opinion  that  the}  set  off  could  be 
supported. 

Mr.  Serjt.  Vaughan  now  moved  accordingly,  and  con- 
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tended  that  if  the  testator,  had  he  lived  to  commence 
this  action,  would  have  been  liable  to  these  deductions, 
the  defendant  was  equally  entitled  to  set  them  off  against 
his  personal  representatives ;  and  cited  Sbee  v.  Ciartson  (a)9 
as  decisive  authority  to  shew  that  he  would  have  been 
authorized  to  deduct  the  returns  from  the  testator's 
claim.  [The  Chief  Justice  observed  that  the  effect  of 
Sbee  v.  CLirisotjy  as  it  would  bear  upon  the  present  case, 
had  been  considerably  broken  in  upon  by  two  cases  which 
had  been  much  considered  in  this  court ;  Minctt  v.  For- 
rester (£),  and  Goldschmidt  v.  Lyon  (r),  where  it  was  de- 
cided that,  in  the  case  of  the  bankruptcy  of  an  under- writer, 
the  broker  could  not  set  off  against  premiums  due  on  poli- 
cies subscribed  by  the  under-writer  before  the  bankruptcy, 
sums  due  for  returns  of  premium,  whether  due  before  or 
after  the  bankruptcy : — And  though,  as  was  now  suggested 
by  Mr.  Serjt.  Vaughan,  those  cases  went  on  the  ground  that* 
as  the  broker  was  agent  for  both  parties,  his  agency  was 
put  an  end  to  by  the  bankruptcy,  yet  it  could  not  be 
contended  that  a  death  in  fact  was  not  as  effectual,  for 
that  purpose,  as  a  death  in  law;  the  executors  of  an  under- 
writer, therefore,  had  no  more  authority  to  allow  this 
deduction,  than  his  assignees.  The  case  of  Minett  v. 
Forrester  had  been  confirmed  and  acted  upon  in  the 
Kings  Bench  in  the  case  of  Parker  v.  Smith  (d).]  Mr. 
Serjt.  Vaughan  endeavoured  to  distinguish  the  case  of 
the  under-writer's  death  from  that  of  his  bankruptcy. 
In  the  latter  case,  the  legislature  had  appointed  admini- 
strators of  the  bankrupt's  affairs,— particular  agents  to 
distribute  his  effects  ;  but  in  the  case  of  his  death,  there 
was  no  revocation  of  his  authority,  and  his  ref  re&entatives 
took  all  his  rights,  neither  enlarged  nor  co  tract ed,  and 
subject  to  all  the  equitable  claims  upon  it. 

"       '        '  '"   '  '    '         '  i   '    If      l    l  ll  l|  I  ii  l.l   ■     hnmm^^^M^M 

(a\  12  East,  507- (b)  4  Taun.  641 ,  n. (c)  Ibid.  534.    See 

also  Koster  v.  Bason,  2  M.  &  S.  1 12. (<*)  16  Etat,  382. 


1616. 


Houstovit- 

v. 
Robertson*. 
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^|^#  Lord  Chief  Justice  Gibbs.    I  do  not  mean,  in  any 

HoufiTouv  respect,  to  break  in  upon  the  case  of  Shee  v.  Clartson;  but 
Robertson.  *  am  °*  opinion  that  the  present  question  does  not  trench 
upon  that  case.  The  doctrine  of  Shee  v.  Clarhon  was 
considered  by  this  court  in  Minett  v.  Forrester  and  Gold- 
schmidt  v.  Lyon,  and  was  decided  not  to  be  applicable  to 
cases  where  the  under-writer,  to  whom  the  premiums 
were  due,  had  become  bankrupt,  and  the  action  was 
brought  by  the  assignees,  for  the  reasons  assigned  by 
Lord  C.  J.  Mansfield)  in  delivering  the  judgment  of  the 
court  in  Minett  v.  Forrester.  It  is  impossible  to  find  any 
solid  distinction  between  those  cases  and  the  present. 
As  the  c  broker  cannot  in  any  sense  be  said  to  be  an 
'agent  for  the  under-writer  after  his  bankruptcy' (a), 
neither  can  he  be  so  after  his  death  ;— as  *  the  authority 
'  given  by  the  under-writer  himself  ceases  at  his  bank- 
'  ruptcy,  and  his  right  to  the  premium  is  communicated 
*  to  his  assignees,'  so  does  his  authority  cease,  and  so  is 
that  right  communicated  to  his  executors,  at  his  death. 
All  the  arguments  which  are  applicable  to  the  case  of 
the  under-writer's  bankruptcy,  apply  still  more  forcibly 
to  that  of  his  death.  Following,  therefore,  the  decisions 
of  the  two  cases  in  this  court,  recognized  as  they  are  by 
the  subsequent  case  in  the  Kings  Bench,  I  am  of  opinion 
that  the  returns  cannot  be  deducted. 

The  rest  of  the  court  concurred. 

Rule  refused. 


(a)  See  th*  judgment  in  Minett  v.  Forrester. 
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1816. 

HOUSTOUN  V.  BORDENATE- 

This  was  an  action  by  the  same  plaintiffs  against  another  And  it  makes  no 
broker,  under  the  same  circumstances  as  the  last  case,  theories*  were 

except  that  the  defendant  had  effected  the  policies  under  effected  under  a 

..,,,,  i  . .        ,  commission 

a  commission  del  credere;  the  court,  however,  considered  del  credere. 

that  the  under-writer  could  know  nothing  of  that  circum- 
stance, and  that  the  case  was  therefore  not  altered  by  it. 


teats  and  another,  v.  pim  and  another.  Friday, 

Jan.  86. 

This  action  was  brought  against  the  defendant,  for  the  An  usage  of  trade 
breach  of  the  warranty  contained  in  the  following  con-  cannot  be  set  up 
tract  f&r  sale:  '  London,  March  29,  1815; — Sold  for  ac-  of  an  express    ° 

4  count  of  Pim  and  Son  to  Teats  and  A  cocks,  fifty  bales  ?>nt™t:  There- 
*  ,«  .  t      .  .  ,  ^  .~      fore,where-4. 

1  (Penrose's)  prime  singed  bacon  at  68  per  cwt.  ex  Fine  agrees  to  sell 

4  arrived  j  payable  by  acceptance  at  two  months  from  {ftyofpnW " 

1  landing j  average  weight  if  required.    G.  Proctor*  bacon,  which  A, 

The  cause  was  tried  at  GuildhaU,  at  the  sittings  after  Zmt^lli^ 

hst  Michaelmas  term,  before  the  late  Mr.  Justice  Heath,  for  by  a  bill  at 

when  it  appeared  that  Acoeks,  one  of  the  plaintiffs,  ex-  before  the  bill  ° 

amined  one  bale  on  the  31st  of  March,  and  on  the  3d  of  becomes  due, 

gives  notice  to  A. 
April  following,  weighed  and  examined  three  bales,  which  that  the  bacon 

is  the  usual  number  to  be  examined  out  of  fifty,  without  ?uC8  no*an8wer 

J  the  contract:— 

rejecting  the  contract,  or  claiming  any  allowance j — that  .Ecld,  that  jj. 
the  defendants,  then  drew  a  bill  on  the  plaintiffs  for  the  S^™^™^ 
amount,  at  two  months,  which  the  latter  accepted  and  torn  that  the 
paid  when  due ;  but  that  towards  the  end  of  May,  a  short  to  reject  the  con- 
time   before   the  bill  became  due,  the  plaintiffs  gave  tract,  if  at  all,  ai 

.       a  c     j  *        i      .  *•■  the  time  of  ex- 

notice  to  the  defendants  that  the  bacon  did  not  answer,  amining  the 

goods. 


Pi*. 
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1810.  ^  contract.    It  was  also  stated  that  prime  bacon,]  such 

Ye  ATI  as  that  contracted   for,    was   not   susceptible  of  taint. 

Evidence  was  then  offered  on  the  part  ot  the  defendants 
to  prove  that,  by  the  custom  of  the  trade,  when  a  contract 
was  entered  into  to  sell  bacon  of  any  kind,  it  was  the 
duty  of  the  buyer  to  weigh  and  examine  it  as  soon  after- 
wards as  he  could,  and  then  to  accept  or  reject  the  con- 
tract, or  claim  an  allowance ;  and  that  if  he  then  neither 
rejected  the  contract,  nor  claimed  an  allowance,  htf  was 
bound  to  accept  the  goods,  whether  they  were  according 
to  the  contract  or  not. — The  learned  judge,  however, 
held  that  the  usage  could  not  be  set  up  to  countervail  the 
warranty ;  and  that,  as  the  contract  was  in  writing,  the? 
plaintiff  could  not  be  precluded  from  recovering  on  it, 
by  proof  of  a  custom  that  such  contracts  were  sometimes 
.  dispensed  with; — and  the  jury  found  a  verdict  for  the 
plaintiffs. 

The  Solicitor-General, — after  paying  a  most  eloquent  and 
impressive  tribute  to  the  great  talents,  deep  learning,  and 
many  virtues,  of  Mr.  Justice  Heath,  in  which  he  was  most 
cordially  and  unanimously  joined  by  the  whole  court, — 
now  moved  that  this  verdict  should  be  set  aside,  and  a  new* 
trial  granted,  on  the  ground  that  this  evidence  ought  to 
have  been  received.  Supposing  the  custom  to  exist,  as  he 
must  do  for  the  support  of  his  argument,  there  was  no- 
thing unreasonable  in  it ;  for  otherwise,  the  taint,  to  which/ 
he  said,  all  goods  of  this  description  were  more  or  less  lia- 
ble, might  increase  so  much  by  lying  in  the  warehouse, 
that  after  a  time  it  would  be  impossible  to  say,  whether,  at 
the  time  of  the  sale,  the  bacon  answered  the  contract  or  not- 
Such  a  custom,  if  invariable,  was  not  to  be  taken  in  contra- 
diction of  the  contract,  but  as  if  inserted  as  a  qualification 
of  it.  There  were  cases,  he  said,  in  which  the  contract,  as 
it  appeared,  was  varied  by  established  custom ;  as  in  the 
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case  of  a  bill  of  exchange,  which,  on  the  face  of  it,  1816. 

appeared  payable  on  a  particular  day  5  but  to  which  the         Yeats 
custom  of  merchants  had  added  the  three  days  of  grace.  »• 

[Lord  Chief  Justice  Gibbs.  A  bill  of  exchange  would  be 
a  void  contract  altogether,  except  by  force  of  the  custom 
of  merchants.]  He  admitted  that  it  would,  as  to  its  ne- 
gotiability ;  but  supposing  it  to  be  drawn  so  as  not  to  be 
negotiable,  there  would  still  be  the  three  days  of  grace. 
So,  contracts  which  were  not,  like  bills  of  exchange,  the 
creatures  of  custom,  might  be  acted  upon  by  custom. 
Suppose  goods  were  bought,  to  be  paid  for  on  a  particular 
day,  and  there  was  a  general  custom,  that  a  certain  credit 
should  be  given;  such  custom  would  be  added  to  the 
particular  contract.  He  contended,  therefore,  that  it 
ought  to  have  been  left  to  the  jury  to  say, — and  it  was  a 
question  of  some  importance  to  this  branch  of  trade,— 
whether  this  custom  were  not  to  be  taken  as  part  of  the 
contract,  unless  expressly  excluded. 

Lord  Chief  Justice  Gibbs.  It  would  be  attended  with 
dangerous  consequences,  if  such  a  custom  could  be  set 
up  against  the  express  words  of  the  contract ;  where  a 
party  undertakes  that  he  will  supply  goods  of  a  cer- 
tain description,  he  must  execute  his  engagement  accord.' 
ingly;  and  I  neither  think  that  the  custom  is  admissible 
to  contravene  such  a  contract,  nor  that,  in  the  present 
case,  the  plaintiffs  were  precluded  from  keeping  the 
goods  as  long  as  they  did.  That  the  plaintiffs  did  not 
make  their  complaint  at  first,  might,  it  is  true,  lead  to 
a  conclusion  that  the  damage  did  not  exist  at  the  time 
of  the  sale  j  bu^  the  defendants  had  the  full  benefit  of 
that  objection,  and  it  was  in  that  view  of  the  case,  that 
the  plaintiffs  called  witnesses  to  prove  that  prime  bacon 
could  never  be  in  the  state  in  which  this  was.  In  an- 
swer to  that,  the  defendant  might  have  shewn  that  the 
keeping  it  had  produced  the  damage,  and  might  have 
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1816.  g0ne  to  the  jury  on  the  questioif,  whether  the  damage 

Yeats         **ad  accrued  before  or  after  the  sale  :  That  point,  how* 
"-  ever,  has  been  settled  by  the  verdict ;  and  I  think  that 

the  opinion  of  toy  brother  Heath %  for  which  we  all  feel 
so  great  a  deference,  was  in  this,  as  on  most  other  occa- 
sions, perfectly  correct. 

Mr.  Justice  Dallas  and  Mr.  Justice  Park  concurred. 

Rule  refused. 


Friday,  Jan.  *6. 


BERTRAM  V.  GORDON. 


Where  one  In  this  action,  which  was  for  goods  sold  and  delivered, 

elaration  is  de-  with  the  usual  money  counts,  the  defendant  having  de- 
"BnSffMllie  nmrred  to  one  count  of  the  declaration,  the  plaintiff  en- 
enter  a  nolle  pro-  tered  a  nolle  prosequi  as  to  that  count,  made  up  the  issue, 

Smlt^nVgato  and  went  to  trial  on  the  others»  and  obuuwd  a  verdict, 
trial  on  the  at  the  first  sittings  in  Middlesex,  in  this  term. 

tn*  Mr.  Serjt.  Vaughan  now  moved  that  this  verdict  should 

be  set  aside  for  irregularity;  and  cited  Rose  v.  Bowles  (a), 
where  the  defendant  demurred  to  the  declaration,  on  the 
ground  that  the  counts  were  improperly  joined ;  and  the 
court  held  that  the  plaintiff  could  not  enter  a  nolle  pro- 
sequi  as  to  some  counts,  and  leave  the  others  standing : 
And  Drummond  v.  Dorant  (b\  where  the  court  of  K.  B. 
held  that  after  demurrer  to  a  declaration  of  two  counts, 
on  the  ground  that  one  of  the  defendants  was  not  named 
in  the  last  count,  the  plaintiff  could  not  enter  a  nolle  pro- 
sequi as  to  that  count,  and  proceed  on  the  other.—  Mr. 
Serjt.  Vaughan  objected  that,  if  this  were  permitted,  the 


(a)  1  H.  B.  108.— (6)  4  T.  R.  360. 
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plaintiff  might  get  his  costs  on  the  count  which  he  had 
given  up. 

Lord  Chief  Justice  Gibbs.  In  each  of  the  cases  cited, 
the  demurrer  was  to  the  whole  declaration;  and  the 
plaintiff,  by  striking  out  the  part  that  was  objectionable, 
was  endeavouring  to  do  away  the  ground  of  demurrer, 
which  applied  to  the  whole  of  the  declaration ;  the  good 
and  the  bad  parts  being  mixed  up  together.  In  the  pre- 
sent case,  common  sense  sap  there  is  no  reason  why  the 
plaintiff  should  not  be  permitted  to  follow  this  course. 
Suppose  he  had  not  entered  a  nolle  prosequi;  what  would 
have  prevented  his  going  to  trial  on  the  other  counts, 
leaving  the  demurrer  to  be  argued  afterwards? — As  to 
the  costs,  the  prothonotary  says  that  the  plaintiff  would 
not  be  allowed  the  costs  of  that  count,  on  wluch  he  has 
entered  the  nolle  prosequi. 

Per  Curiam,  Rule  refused. 


1816, 

BfRTRAl* 

'». 
GO  R  DOM* 


YOUNGER  V.  KILSBT. 

This  action  was  brought  to  recover  the  sum  of  Jive  gui- 
neasi  for  business  done  by  the  plaintiff  as  an  appraiser, 
and  was  tried  at  the  sittings  after  last  Michaelmas  term, 
at  Guildhall,  before  Lord  C.  J.  Gibbs,  when  a  verdict  was 
found  for  the  plaintiff  for  four  guineas. 

Mr.  Serjt.  Vaughan  having,  on  a  former  day,  obtained 
a  rule  to  shew  cause  why  the  defendant  should  not  be  at 
liberty  to  enter  a  suggestion  on  the  record,  that,  at  the 
time  of  the  commencement  of  this  action,  the  defendant 
was  resident  in  the  city  of  London,  subject  to  the  jurisdic- 
tion of  the  court  of  requests,  and  that  the  debt  recovered 

▼ol.  II.  * 


Saturday, 
Jan.  *7- 

Where  the 
plaintiff  recovers 
less  than  5/.,  it  ia 
no  objection  to 
entering  a  sug-  ' 
gastion  on  the 
roll  to  that  effect, 
under  30  &  40 
G.3,c.  104, 
that  the  plaintiff 
believed  ne  had 
a  cause  of  action 
for  more  than 
that  i 
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1810: 
You*obr 

KlLSBY. 


did  not  amount  to  £5 ;  and  why  the  plaintiff  should  not 
.  lose  the  costs  of  this  suit,  pursuant  to  stat.  39  &  40  Geo. 
3,  r.  104  (flf). 

Mr.  Serjt.  Best  now  shewed  cause  against  the  rule,  on 
an  affidavit  that  the  plaintiff  believed  that  he  had  a  good 
cause  of  action  to  the  amount  of  five  guineas,  and  that 
the  defendant  had  frequently  promised  to  pay  that  sum. 
He  contended  that  this  question  did  not  necessarily  de- 
pend on  the  event  of  the  verdict,  but  on  the  cause  of  ac- 
tion; and  that  if  an  action  were  bona*  fide  brought  fox4  a 
sum  exceeding  £5,  it  was  not  subject  to  this  act.  By  the 
latter  part  of  the  twelfth  section,  it  was  enacted  that  if 
the  verdict  should  be  given  for  the  defendant,  and  the 
judge  should  certify  that  the  action  ought  to  have  been 
brought  in  the  court  of  requests,  the  defendant  should 
have  double  costs ;  so  that  in  an  action  for  1000/.,  if  the 
defendant  obtained  a  verdict,  the  plaintiff  might  be  sub- 
ject to  double  costs.  If  the  plaintiff  had  sued  in  the  court 
of  requests,  he  must  have  relinquished  part  of  his  de- 
mand* 

Lord  Chief  Justice  Gibbs.  I  do  not  apprehend  that 
the  legislature  considered  that  this  question  should  de- 
pend on  what  passes  in  the  plaintiff's  mind,  at  the  time 
when  he  brings  the  action.  If  the  act  had  provided 
against  suits,  commenced  for  a  demand  which  the  plaintiff 
believed  did  not  exceed  5/.,  we  should  have  been  obliged 
to  adopt  my  brother  Best's  construction ;  but  as  the  act 
stands,  we  must  look  to  what  the  debt  really  was,  and 


(a)  By  the  twelfth  section  it  is  enacted  '  That  if  any  action  shall 
«  be  commenced  in  any  other  court  than  the  said  court  of  requests, 

*  for  any  debt  not  exceeding  5l„  the  plaintiff  shall  not,  by  reason  of 

*  a  verdict  for  him,  or  otherwise,  be  entitled  to  any  costs ; — and  if  the 

*  verdict  shall  be  given  for  the  defendant,  and  the  judge  shall  think 

*  lit  to  certify  that  the  debt  ought  to  have  been  recovered  (1)  in  the 
'  said  court  of  requests,  the  defendant  shall  have  double  costs.' 

(I)  Meaning,  it  is  to  be  presumed, '  sued  for.' 
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What  the  jury  have  founds    Common  sense  tells  usthit  ,8l& 

this  must  be  the  construction.  Younger 

The  rest  of  thfe  court  concurred.  „  v- 

KlLSBY. 

Rule  absolute: 


powlby  and  others,  executors  of  powley,  v.  newton.         jan0^?' 

This  was  an  action  of  assumpsit,  brought  by  the  execu-  An  executor 

tcfs  of  Thomas  Powley  s  and  the  eleven  first  counts  of  the  on^romiseMo01 

declaration,  which  were  on  promissory  notes  given  by  the  himself,  as  exe- 

defendant  to  the  testator,  with  counts  for  goods  sold  and  coum's  on  pro* 

delivered,  the  usual  money  counts,  and  on  an  account  miscs  t0  |he  tes- 
-  ,  .  tator ;  when  the 

stated  between  the  defendant  and  testator,  averred  the  sum  recovered 

promise  to  have  been  to  the  testator  in  his  life-time :  The  W(V,.W .**  **** 
1  in  his  hands. 

twelfth  count  was  bn  an  account  stated  between  the  de- 
fendant and  plaintiffs,  as  executors,  and  alleged  the  pro- 
mise to  have  been  to  the  plaintiffs,  as  executors. — To  this 
declaration  the  defendant  demurred,  assigning  for  cause* 
1  That  counts  on  promises  to  the  testator  in  his  life-time, 
'  on  causes  of  action  accruing  in  his  life-time,  were  joined 
'  with  counts  on  promises  made  to  the  plaintiffs  after  the 
*  death  of  the  testator,  on  causes  of  action  accruing  to 
'them  after  the  death  of  the  testator/  The  plaintiff 
joined  in  demurrer,  and  the  case  now  came  on  for  argu- 
ment. 

Mr.  Serjt.  Best%  in  support  of  the  demurrer,  said  that 
the  ground  of  the  objection  was,  that  if  the  plaintiff  failed 
in  his  action,  the  defendant  would  be  entitled  to  costs  on 
the  last  count,  but  not  on  the  former  counts ;  the  judg- 
ment, therefore,  would  be  different.  He  admitted  that 
this  point  had  been  decided  in  the  case  of  Thompson  ▼. 
L2 
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1816.  tUut  (a),  in  which  he  had  argued  unsuccessfully  in  sup- 

Po"Vl  P°rt  °^t^ie  same  Ejection ;  but  he  said  that  that  decision 

v.  was  founded  on  a  case,  the  principle  of  which  had  been 

EWT0,r       overruledi  but  which  he  had  no  opportunity  of  observing 
upon  on  that  occasion,  because  the  court  gave  judgment 
upon  it  without  hearing  the  other  side.   The  case  alluded 
to  of  Elwes  v.  Mocatto  (b)  must  be  considered  as  overruled 
by  that  of  Tatter  sail  v.  Groote  [c\  where  Lord  Eldon  laid 
down  the  distinction  to  be,  that  where  the  plaintiff  was 
obliged  to  sue  as  executor,  he  should  not  be  liable  to  costs 
if  he  failed ; — where  he  might  sue  in  his  own  right,  he 
should  be  liable. .   That  case,  he  said,  was  decided  on 
deliberation,  and  all  the  cases  on  the  subject  were  there 
referred  to.    There  was  no  doubt  but  that,  in  the  pre- 
sent  case,  the  plaintiffs  might  have  sued  in  their  own 
right;  for  if  two  persons  accounted  together,  and  one  ac- 
knowledged himself  to  be  indebted  to  the  other  in  the 
character  of  executor,  the  latter  might  sue  in  his  own 
name,  since  the  debt  due  to  the  testator  was  only  the 
foundation  of  the  promise  to  the  executor  \  which  pro- 
mise was  the  foundation  of  the  action.     If  then,  as  he 
contended,  the,  case  of  Thompson  v.  Stent  were  to  be  con- 
sidered as  decided  on  false  grounds,  the  weight  of  au- 
thority would  be  in.  his  favour. — In  Rogers  v.  Cook  (</), 
it  was  holden  that  an  administrator  could  not  join  a  count 
on  indebitatus  assumpsit  to  the  intestate,  with  an  insimul 
computauet  for  money  due  to  himself;  and  though  there, 
the  account  stated  had  no  reference  to  the  debt  due  to 
the  testator,  that  made  no  difference,  because  the  promise 
was  the  foundation  of  the  action. — In  Hooker  v.  Quitter  (*)> 
Mr.  Justice  Dennison  said  (  when  an  executor  sues  and 


(a)  1  TVuro.  322. (fr)  Cited  in  Jenkins  v.  Plume,  1  Sal  «07. 

(c)  2  B.  Bl  P.  253. ((/)  Sal  JO.  Shower,  366.  Carth.  «35.  SC 

(e)  i  mison,  171. 
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i  declares  for  rent,  both  in  the  life-time  of  the  testator, 
€  and  after  his  death,  there  the  executor  may  sue  without 
'  naming  himself  executor ;  and  if  he  do,  it  is  surplusage, 
i  and  he  shall  pay  costs  where  it  is  for  rent'  in  his  own 
1  time  as  executor.'  Then,  Hensball  v.  Robert/  (*),  where 
Lord  ElUnborough  said  that  there  were  authorities  on  both 
sides  of  the  question;  but  that  his  Lordship  thought  the 
point  (in  favour  of  joining  the  two  actions)  hardly  tenable. 

Mr.  Serjt.  Lens,  cantrb,  was  stopped  by  the  court. 

Lord  Chief  Justice  Gibbs.  I  am  afraid  there  is  no 
case;  from  which,  either  owing  to  the  fallibility  of  the 
judges  who  decided  it,  or  to  some  other  cause,  an  argu- 
ment, like  that  which  has  now  been  made  use  of  for  the 
defendant,  might  not  be  raised  for  the  purpose  of  overt- 
turning  the  judgment.  I  dare  say  it  almost  always  hap- 
pens that,  among  the  reasons  given  by  the  judges  for  their 
opinions,  there  is  something  dropped,  either  directly  or 
collaterally,  which,  taken  by  itself,  would  be  insufficient 
to  support  the  decision ;  and  formerly,  I  remember, 
provided  the  judgment,  taken  together,  were  sufficient, 
such  inconsistencies  would  have  passed  unnoticed.  It 
happens  that,  in  the  present  case,  we  have  the  deliberate 
judgment  of  the  Kings  Bench,  concurring  with  that  of 
this  court,  on  this  question ;  and  it  can  scarcely  be  sup* 
posed  that  in  a  subsequent  case,  without  any  new  authori- 
ties, we  should  overrule  a  case  which,  not  only  is  a  direct 
authority  to  this  point,  but  which  puts  it  on  a  principle 
which  has  not  been  touched  upon  by  the  defendant's  ar- 
gument; viz.  that  where  the  sum  recovered  would  be 
assets  in  the  hands  of  the  executor  or  administrator,  these 
counts  may  be  joined ; — not  only  deserting  the  principle 
viuch  the  defendant's  argument  went  to  impugn,  but  ex- 
pressly stating  that  that  question  remains  open;  for  though 


1810. 

POWLSY 
V. 

Nawrow. 


(a)  5  Bait,  160. 
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that  case  determines  that  the  two  counts  may  be  joined, 
because  the  sum  recovered  would  be  assets,  fhe  question 
how  the  costs  are  to  be  arranged  remains  op$n.    The 
argument  for  the  defendant,  in  the  present  case,  rested 
mainly  on  Lord  Ellenborcugti 's  opinion  in  Henshall  v.  R> 
berts ;  but  let  us  see  what  his  Lordship  and  the  other 
judges  say  in  CnueN  v.  Watts  (a).     [The  Chief  Justice 
here  went  through  the  judgment  of  the  court  of  K.  £. 
in  that  case,  observing  particularly  on  the  latter  part  of 
Lord  Ellenborough* s  judgment.]     From  these  judgments 
it  appears  that  the  court  expressly  considered  the  ques- 
tion, as  to  the  joinder  of  the  counts,  to  depend  on  the 
question  of  assets ;  and  having  decided  that  point,  they 
lay  out  of  the  case  that  which  was  the  foundation  of  the 
defendant's  argument,  the  question  as  to  costs.     Now 
though  it  is  not  necessary  to  go  out  of  the  case,  and  though 
it  is  the  safer  way  not  to  do  so,  I  apprehend  that  the 
question  as  to  the  costs  depends  on  the  question  whether 
the  executor  can  sue  in  his  own  character  or  not ;  but  the 
question  as  to  joining  t\xe  counts  if  certainly,  as  far  as  the 
authority  of  the  court  of  K.  B.  is  concerned,  set  at  rest 
by  that  case.    With  that  case  before  them,  this  court  de- 
cided that  of  Thompson  v.  Stent;  and  though  I  admit  that 
there  are  some  expressions  in  that  case  which  may  be 
carped  at,  yet  when  we  see  that  that  case  furnishes  the 
same  foundation  for  the  judgment  as  that  o£  CoweU  v. 
WfittSy  which,  whether  it  be  answerable  or  not,  has  cer- 
tainly never  yet  received  any  answer ;  and  when  we  con- 
sider the  encouragement  which  ought  to  be  given  to  per- 
sonal representatives  in  collecting' the  assets  of  the  de- 
ceased, I  see  every  reason  for  confirming  those  cases;  and 
I  therefore  think  there  should  be  judgment  for  the  plain- 
tiffs. 


(«)  6  East,  403. 
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Mr.  Justice  Dallas.  I  am  of  the  same  opinion.  I 
see  no  reason,  either  on  principle  or  on  authority,  to  dis- 
tinguish the  present  case  from  the  two  which  have  been 
already  decided. 

Mr.  Justice  Park.  I  am  also  of  the  same  opinion,  and 
when  I  read  the  case  of  Cornell  v.  Watts,  I  entertained  no 
doubt  on  the  subject.  In  the  case  of  Henshall  v.  Roberts, 
ihe  present  question  did  not  arise,  because  it  was  decided 
on  a  preliminary  point,  that  the  promise  was  not  stated  to 
be  made  to  the  plaintiffs  as  executors.  But  in  Cowell  v. 
Watts,  Lord  Ellenborough  enumerates  the  cases  in  which 
it  has  been  decided  that,  where  the  sum  recovered  is  to 
be  assets,  this  may  be  done :  And  in  Ord  v.  Fenwich  (a), 
Mr.  J.  Lawrence  relies  on  that  ground,  though  the  ques- 
tion did  not  there  come  expressly  before  the  court.  * 
Judgment  for  the  plaintiffs. 


1810. 

POWLEY 

V. 

Newton. 


(o)  3  £««/,  104, 


BLAAUV  V.  CHATBRS. 


1  he  Solicitor  General  shewed  cause  against  a  rule  which 
iad  been  obtained  by  Mr.  Serjt.Ps//,  to  set  aside  the  exe- 
cution of  the  writ  of  inquiry  in  this  case  for  irregularity. 
—It  appeared  that  the  defendant  was  master  of  a  vessel 
belonging  to  North  Shields ,  in  Northumberland,  and  employ- 
ed in  trading  between  that  port  and  London;  that  the  de- 
fendant had  no  permanent  place  of  residence,  but  that  he 
was  assessed  to  and  paid  the  income  tax  at  North  Shields  i 
that  process  to  appear  in  this-action  was  served  upon  him 
at  North  Shields  >  the  venue  being  laid  in  London  $  that  on 


Monday, 
Jan.  J9. 

A  defendant, 
who  is  master  of 
a  vessel  belong- 
ing to  a  port 
a'iove  forty  miles 
from  London, 
and  who  has  no 
regular  residence 
on  thore,  is  end- 
tied  to  fourteen 
days  notice  of  ex- 
ecuting a  writ 
oftnqtury. 
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the  evening  of  the  22d  of  November  last,  being  in  town, 
he  received  notice  that  a  writ  of  inquiry  would  be  exe- 
cuted on  the  SOth : — Under  these  circumstances,  the  de- 
fendant contended  that  he  was  entitled  to  fourteen  days 
notice,  and  the  Chief  Justice  said  that,  as  the  defendant 
had  no  regular  place  of  residence,  except  on  board  his 
ship,  the  court  could  only  look  to  the  ship's  port,  where 
it  appeared  also  that  the  income  tax  office  considered 
him  as  domiciled ;  though  his  Lordship  added  that  he  did 
not  rely  on  that  circumstance.    s 

Per  Curiam*  Rule  absolute  (a). 


(a)  A  defendant,  who  resided  at  an  hotel  in  town  from  hit  arreit 
till  served  with  notice  of  executing  the  writ  of  inquiry,  was  holdea 
not  to  be  entitled  to  more  than  eight  days  notice,  though  his  general 
residence  was  above  forty  miles  from  town;  7  East,  624:— So 
where  he  was  residing  in  London  before  and  at  the  commencement 
of  the  action,  though  before  notice  served,  he  had  permanently  re- 
moved more  than  forty  miles  from  town  ;  inasmuch  as  he  had  given 
the  plaintiff  no  notice  of  his  removal ;  IS  East,  427,  cited  1  Tidd, 
•76,  7, 5th  edition. 


pitcher,  gent.  v.  The  sheriff  of  Monmouth. 

Mr.  Serjt.  Bosanquei  moved  for  a  rule  to  shew  cause 
why  the  venue  in  this  action  should  not  be  changed  from 
Middlesex  to  Monmouth,  on  the  defendant's  affidavit,  that 
both  his  own  witnesses,  and,  as  he  believed  from  a  con- 
versation with  the  plaintiff,  those  of  the  plaintiff  also, 
were  resident  in  the  county  of  Monmouth.  There  were 
two  objections  to  the  motion,  one,  that  the  action  was  for 


Wednesday, 
Jan.  31. 

In  an  action  by 
an  attorney  for 
an  escape,  it  is 
not  a  sufficient 
ground  for  de- 
viating fro  u. 
the  general  rule 
not  to  change 
the  venue  in 
such  case, 
that  the  wit- 
nesses on  both 
aides  reside  in  the  county  to  which  the  venue  is  to  be  changed. 
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an  escape  (a),  the  other,  that  the  plaintiff  was  an  attor- 
ney (J) ;  he  admitted  therefore,  that  the  application  could 
not  be  complied  with  on  the  common  affidavit,  but  cited 
Evans  v.  Weaver  (c\  where  the  court  held  that,  in  an 
action  on  a  promissory  note,  in  which  the  general  rule  is 
that  the  venue  cannot  be  changed,  the  defendant  might 
do  it,  on  an  affidavit  stating  the  number  of  his  witnesses 
who  resided  in  the  county  to  which  the  venue  was  to  be 
changed.  In  the  present  case,  the  affidavit  went  further, 
for  it  stated  that  the  plaintiff* s  witnesses  also  resided  in 
Monmouthshire. 

Lord  Chief  Justice  Gibbs.  I  do  not  think  that  this 
is  a  case,  in  which  the  court  would  grant  the  rule.  It  is 
a  deviation  from  the  general  practice  to  change  the  venue 
at  all  in  an  action  for  an  escape ;  and  it  has  only  been 
done  on  particular  grounds.  The  ground  of  the  present 
application  is  a  very  general  one;  viz.  that  the  witnesses 
of  both  parties  reside  in  the  country : — And  when  you 
add  to  that,  the  circumstance  that  the  plaintiff  is  an  attor- 
ney, so  that  he  has  the  law  and  his  privilege  both  on  his 
side,  I  think  the  court  cannot  listen  to  this  application. 

Per  Curiam ,  Rule  refused. 


1816. 


Pitcher 

•. 

The  sheriff  of 

Monmouth. 


(a)  Per  Lord  C.  J.  Holt,  Mic  10  W.  3  K.  B.,  cited  in  Heaik- 
cmI'j  case,  t  Sal.  670.  fiat  see  Davie$  v.  Parry,  Barnes  4Q3, 
where,  in  an  action  for  an  escape,  the  plaintiff  shewed  for  cause 
against  the  common  rule  for  changing  the  venue  from  Middlesex 
into  Monmouihikire,  that  the  defendant's  under-sheriff  ought  not  to 
have  any  concern  in  returning  the  jury  process: — The  rule  was  made 
absolute,  the  jury  process,  by  consent,  to  be  directed  to,  and  return-, 
«d  by,  the  coroners.  And  in  Foster  v.  Taylor,  1  T.  R.  78 1 ,  the  ve- 
nue was  changed,  in  debt  on  bond,  to  the  place  where  the  plaintiffs, 
*  well  as  the  defendant's  witnesses  resided.  Aliter  when  the  de- 
fendant's witnesses,  only,  resided  there,    ibid.  783,  n. 

(*)  See  the  cases  cited,  Tidd.  607, 5th  edit.— (c)  I  B.tcP.  to. 
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Feb.  5. 


A  person  not        Ihis  action  was  brought  on  an  account  stated  between 

»erTp°nna  jiry       the  Parties>  and  was   tried  before  Lord  C'  J'  GMs>  at 
answers  to  the       Guildhall \  at  the  sittings  after  last  Michaelmas  term.    The 

who  is  and  JU17  l^ti^d  to  consider  of  their  verdict)  which  they  found 

serves  in  his  for  the  plaintiff,  somewhat  against  his  Lordship's  direc.- 

room;— the  ob-  J            '                       .             ,.               .    J              c 

jection  having  tion ;  but  on  their  return,  it  was  discovered  that  one  ot 

thTv^kt  wis"  theIn,  WiUtam  Mfiywl*  tad  been  sworn  by  the  name  of 
taken,  the  court  Thomas  Russell.  It  appeared  that  Maynard  had  succeed- 
demvo  *  *WMre  ec*  t0  ^usse^s  house,  and  having  received  a  summons 
directed  to  '  Russell,  or  the  inhabitant  of  the  house,9  he 
considered  it  his  duty  to  attend,  and  had  answered  to  the 
name  of  Russell.  The  Chief  Justice  expressed  his  doubts 
whether  the  verdict  could  stand,  and  proposed  that  the 
jury  should  be  discharged,  and  the  cause  tried  again.  At 
the  instance  of  the  plaintiff's  counsel,  however,  the  ver- 
dict was  taken,  with  liberty  to  the  defendant  to  move  to 
set  it  aside. 

Mr.  Serjt.  Best,  accordingly,  on  a  former  day,  obtained 
a  rule  to  shew  cause  why  a  venire  de  novo  should  not  issue* 
the  Chief  Justice  observing  that  he  was  by  no  means 
certain  that  the  verdict  could  not  be  supported;  and  on  a 
subsequent  day,  his  Lordship  mentioned  the  case  of  Hill 
v.  Yates  («),  as  a  very  strong  authority  for  the  plaintiff. 

Mr.  Serjt.  Vaughan  now  shewed  cause  against  the  rule, 
and  said  that  the  present  case  was  not  to  be  distinguished 
from  that  of  Hill  v.  Yates  y  where  the  court  of  K.  3.  re- 
fused to  grant  a  new  trial,  on  the  ground  that  the  son  of 


(a)  12  East,  22Q> 
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one  of  the  jurymen  returned  upon  the  panel  had  answer*         l*i  fl- 
ed to  hk  father's  name,  and  had  served  in  his  place  on        Do  vet 
the  jwy.    That  case  was  decided,  after  mature  delibera-       Hobsoit 
tion  and  consultation  with  the  other  judges,  on  the  ground 
of  the  extreme  mischief  which  would  arise  from  such  ap- 
plications: And  in  '  The  case  of  a  juryman/  there  cited, 
it  appeared  that  the  court  had  refused  to  interfere  even 
in  a  criminal  case.    This  was  an  application  to  the  dis- 
cretion of  the  court }  no  injustice  had  been  done ;  and 
Majnard  was  qualified  to  sit  on  the  jury,  though  not 
strictly  authorized. 

Mr.  Serjt.  Best,  contrd,  distinguished  the  present  case 
from  that  of  Hill  v.  Yates,  by  the  circumstance  that  there, 
the  objection  was  not  taken  before  verdict,  nor  till  the 
case  was  moved  in  bank.  Then  in  the  criminal  case  there 
cited,  the  person  objected  to  was  not  only  qualified  to 
serve,  but  had  actually  been  summoned  for  that  purpose. 
A  party  would  lose  the  benefit  of  his  challenge,  if  this 
verdict  were  to  stand.  The  learned,  serjeant  was  then 
proceeding  to  argue  on  the  provisions  of  stat.  3  Geo.  2,  c. 
25,  /.  8  &  11,  but  was  stopped  by  the  court* 

Lord  Chief  Justice  Gibes.  It  is  unnecessary  to  discuss 
the  latter  part  of  the  case,  because  we  are  of  opinion  that 
on  the  former  and  more  partial  ground,  a  venire  de  nov* 
should  be  awarded. — I  am  far  from  intending  to  question 
that  which  has  been  declared  to  be  law  by  all  the  twelve 
judges;  it  is  a  subject  of  great  importance,  and  we  mutt 
not  suffer  this  case  to  pass  sub  siientio,  lest  it  should  here- 
after be  thought  that  our  judgment  proceeded  on  the 
ground  that  the  authority  of  Hill  v.  Totes  ought  to  be  . 
deserted.  The  question  was  first  deliberately  considered. 
in  Norman  v.  Beaumont  (a),  which  was  exactly  like  the 
present,  and  where  the  court  granted  a  new  trial ;  the 
—      .     .  .  i  .       ...  .  i  .  ...        ■■■  ■■■■■^»  -^.-i  ■.■—.. 

(a)  Wllles,  484.    Barnes,  453,  S.  C. 
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case  of  Wraj  v.  Thorn  (*)  occurred  a  few  days  afterwards, 
in  which  Lord  C.  J.  WiUes>  with  his  usual  precision,  states 
the  four  ways  in  which  this  question  can  come  before 
the  court  ;  viz.  by  motion  in  arrest  of  judgment;  by  mo- 
tion for  an  amendment;  for  a  new  trial;  or  by  writ  of 
error.  I  repeat  that  statement,  in  order  to  follow  him 
in  his  opinion,  that  the  cases  there  cited  arose,  not  on 
motions  for  new  trials,  but  in  another  way.  In  those 
cases,  the  only  questions  were,  whether  the  variance 
which  appeared  between  the  ventre  and  distringas  were 
fatal,  so  that,  without  an  amendment,  the  court  would  be 
bound  to  reverse  the  judgment ; — and  if  it  were,  whether 
the  court  would  grant  the  amendment.  Here$  all  appears 
regular  on  the  face  of  the  record ;  no  amendment  is  ne- 
cessary; and  as  the  judgment  now  stands,  no  motion  could 
be  made  in  arrest  of  judgment,  nor  could  a  writ  of  error 
be  brought.  The  irregularity  is  in  extraneous  matter, 
and  can  only  be  corrected  by  sending  the  cause  to  a  new 
jury.  It  appears  by  the  cases  in  WWes%  that  it  is  discre- 
tionary in  the  court  to  grant  this  motion ;— that  they 
will  do  so  if  justice  requires  it,  but  that  otherwise,  they  are 
justified  in  refusing  it.  The  question,  however,  has  since 
come  twice  into  consideration;  firsts  in  the  case  at  New- 
castle before  Mr.  Baron  Eyre,  cited  in  Hill  v.  Totes: 
That  was  not  exactly  like  the  present  case;  one  of  the 
jury  had  been  called  by  a  wrong  name,  and  though  it 
was  certainly  irregular,  and,  if  it  had  appeared  on  the  re- 
cord, would  have  afforded  ground  for  moving  in  arrest  of 
judgment,  or  for  bringing  a  writ  of  error ;  yet  the  court, 
even  though  it  was  a  criminal  case,  thought  it  was  not  a 
ground  for  interfering  or  giving  relief,  and  concurred  in 
thinking  that  the  verdict  should  be  supported.  Hill  v. 
Totes  bears  more  directly  on  the  present  case,  and  indeed 


(«)  WWes,  < 
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is  hardly  to  be  distinguished  from  it.      There,  a  person  1816. 

who  had  not  been  summoned,  bat  who  was  the  sob  of        Dovby 
one  who  had,  served  on  the  jury;  and  on  motion  for  '• 

a  new  trial,  the  court  pointed  out  the  manifest  incon- 
venience and  mischief  which  would  arise,  if  verdicts  could 
be  set  aside  at  any  time,  on  objections  of  this  sort,  not  ad- 
rerted  to  at  the  trial t  And  therefore  it  was,  that  the  court 
wished  it  to  be  known  that  the  point  had  not  been  decided 
without  consideration;  and  that  unless  there  were  some- 
thing that  required  them,  in  justice,  to  interpose,  the 
mere  irregularity  was  not  a  sufficient  ground  for  it.  To 
that  decision  I  shall  always  subscribe  $  but  that  decision 
must  have  been  founded,  in  a  great  measure,  on  the  cir- 
cumstance that  the  objection  came  too  late,  and  that  the 
paty  should  have  availed  himself  of  it  at  the  trial.  Here, 
it  was  mentioned  at  the  trial,  and  the  plaintiff  took  the 
terdict,  subject  to  the  peril  of  not  being  able  to  hold  it. 
If  this  case  had  not  been  distinguishable  from  that  of 
Hillv.  Yates  in  this  particular,  I  should  Jiave  been  inclined 
to  yield  to  that  decision  ;*  but;  as  it  is,  I  think  the  objec- 
tion ought  to  prevail,  and  that  the  court,  using  the  dis- 
cretion reposed  in  them,  should  grant  a  venire  de  novo. 
The  rest  of  the  court  concurred. 

Rule  absolute ;  the  costs  to  abide  the  event. 


ABITBOL  V.  BRISTOW.  Monday, 

freb.  5. 

This  was  an  action  on  a  policy  of  insurance,  dated  the  Goods  are  in- 

17th  of  March  1815,  on  goods,  on  board  the  ship  Bro-  m£o^lIL 

don :  The  declar- 
ation arer*  '  that  after  the  loading  tfe«  goods  the  ship  departed  on  her  intended  voy- 
'  age,  and  while  ia  the  course  of  her  said  voyage,  was  lost  by.  perils  of  the  sea.'  Held 
that  this  was  a  material  allegation,  and  therefore,  the  ship  having  been  lost  while  at  her 
moorings,  and  before  the,  cargo  was  comptetsd,  the  insured  conkl  not  recover. 
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19 id;         tiers,  at  and  from  Mogadon  to  London.    The  declaration 
Aaitbql       alleged  tKat, i  after  the  loading  of  the  said  goods,  viz.  on 
v*  «the  10th  of  January  1815,  the  said  ship,  with  the  said 

*  '  goods  on  board,  &c*  departed  and  set  sail  on  her  said 
*  intended  voyage,  and  afterwards,  via.  on  the  30th  of 
'  January  1815,  while  she  was  in  the  course  of  her  said 
t  voyage*  and  before  her  arrival  at  the  end  thereof,  the 
'  said  ship,  by  the  dangers  of  the  seas,  was  stranded 
'  and  wrecked  \  whereby  the  said  goods  were  wholly 
'lost  to  the  plaintiff.'  At  the  trial  of  the  cause,  before 
Mr.  Justice  Dallas y  at  Guildhall,  at  the  sittings  after  last 
Michaelmas  term,  it  appeared  that  when  the  loss  happen- 
ed, the  ship  was  still  at  her  moorings  in  Mogadon  bar* 
bour,  and  that  not  above  one  half  of  her  cargo  was  then 
on  board* — A  verdict  was  found  for  the  plaintiff,  with 
liberty  to  the  defendant  to  move  to  set  it  aside  and  enter 
a  nonsuit,  on  the  ground  that  the  allegation,  above  stated, 
had  not  been  proved. 

The  Solicitor  General,  accordingly,  on  «a  former  day, 
obtained  a  rule  nisi.  He  admitted  that  the  loss  was  with- 
in  the  policy,  and  that  the  plaintiff  might  have  recovered 
upon  it,  if  he  had  stated  it  properly;  but  there  was  an 
essential  difference  between  the  case  of  a  ship  being  in 
the  course  of  taking  in  her  cargo  in  port  \  and  her  having 
taken  it  in,  and  departed  on  her  voyage :  In  the  latter 
case,  she  must  have  been  in  a  state  of  complete  sea-wor- 
thiness j  in  the  former  case,  she  need  not  have  had  her 
full  complement  of  men  nor  her  rigging  on  board. 

Mr.  Serjt.  Best  arid  Mr.  Serjt.  Vaughan  now  shewed 
cause,  and  contended  that,  as  the  declaration  had  stated 
Enough  to  shew  a  cause  of  action,  which  cause  of  action 
had  been  proved,  the  rest  might  be  rejected  as  surplusage. 
The  policy  attached  on  loading  the  goods  on  board;  it 
was  only  necessary,  therefore,  to  state  that  the  goods  had 
been  put  on  board,  and  that  the  loss  happened  afterwards, 


9. 
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and  the  allegation  as  to  the  ship's  sailing  was  immaterial.  lM6» 

Id  Rbind  v.  Wilkinson  (<r)»  it  was  objected  that  the  de-       Abitfol 
claration  alleged  the  plaintiff  to  have  been  interested  at 
the  time  of  effecting  the  policy \  whereas  bis  interest  did 
not  commence  till  afterwards:  The  court,  however,  said 
*  that  if  the  declaration  ha  J  averred  that  he  was  interested 
'  at  the  time  of  the  ship's  sailing,  or  that  the  policy  was 
'  made  on  a  certain  day,  and  that  afterwards  the  plaintiff' 
Required  an  interest,  it  would  have  sufficed  *  that  there-' 
'  fore,  the  allegation  of  interest  at  the  time  of  effecting ' 
1  the  policy  was  immaterial,  and  needed  not  bfc  proved.* 
In  Peppin  v.  Solomons  (4),  the  declaration  averred  that  the 
ship  sailed  after  the  policy  was  effected,  whereas  it  ap- 
peared that  she  had  sailed  before ;  and  the  variance  waa 
held  to  be  immaterial..   They  also  cited  Alcorn  v.  West- 
buck  (c)>  which  was  an  action  for  not  redelivering  to  thel 
plaintiff  a  certain  bond,  whereby  one  Lord  Viscount  Gave 
became  bound  to  him,  &c,  the  obligor  being  Lord  Vis- 
count Gage  ;  and  that  variance  was  held  immaterial,  the 
word  Gave  being  only  surplusage.     [Lord  C  J.  GMs* 
I  remember  a  still  stronger  case,  in  which  Lord  Kenyan 
ruled,  in  an  action  for  medicines  furnished  to  the  defend- 
ant's wife  Mary,  that  the  delivery  to  his  wife  Elizabeth 
might  be  proved;  the  defendant's  €wf?  being  the  ma- 
rial  word.]     And  that  principle,  they  contended,  applied 
to  the  present  case*,  for  the  plaintiff  would  undoubtedly" 
have  been  entitled,  if  this  averment  had  been  omitted : 
For  which  position  they  cited  the  case  of  Williamson  v, 
Mison  (J). 

The  Solicitor-General  and  Mr.  Serjt.  Copley,  contra,  were 
stopped  by  the  court. 

Lord  Chief  Justice  Gibbs.    I  have  no  difficulty  about 
the  principle  which  is  contended  for.    I  agree  that  where 

~        '  ■        ■  mm  ■    i  i         ■     J   i,  '■       i      "I         i  i  «i  wm-^mmmmm   '  m  %      i  ■ 

(a)  S  Taun.  237- (i)  5  T.  R.  4g6. (c)  1  Wil.  115— 

(<T)  2  East,  446.    See  also  Brislow  v.  Wright,  Doug.  605,  and  the 
m*e*  to  that  case. 
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*fjj  an  immaterial  averment  is  coupled  with  a  material  one, 


Awtbol      provided  the  latter  be  proved,  it  is  sufficient,  though  the 
Burrow        former  be  not  proved  ;  and  that  the  plaintiff  is  not  to  be 
prejudiced  by  having  introduced  an  immaterial  and  irre- 
levant allegation.    I  also  agree  with  the  principle  of 
Peppin  v.  Solomon*)  because  whether  the  ship  sailed  before 
or   after  the  policy  was  effected  was  immaterial,  pro- 
vided she  had  sailed  on  the  voyage  at  all ;  for  the  question 
was,  whether  the  policy  had  attached  or  not.    I  like- 
wise   concur   in   the  decision   of  Rbind  v.    Wilkinson, 
where  the  court  held  that  an  averment  of  interest  at 
the   time  of  effecting  the  policy,  and  of  the  loss,  was 
satisfied  by  proof  of  interest  at  the  time  of  the  loss; 
because  an  allegation  to  that  effect  only  would  have  been 
sufficient    The  present  case,  however,  is  very  different  : 
The  policy  is  'at  and  from  Mogadon  to  London/  if  it 
had  been  only  from  Mogadon,  the  loss,  which  took  (date 
while  the  ship  was  at  Mogadore,  would  not  have  been 
within  the  policy;  but  being  at  and  from  Mogadon,  it 
embraces  the  losses  at  Mogadon,  as  well  as  those  which 
might  have  happened  during  the  voyage   homewards. 
But  the  two  cases  may  call  for  very  different  consider- 
ation.   When  the  vessel  is  on  her  voyage  homewards, 
she  must   be  completely   sea-worthy; — fully  manned, 
rigged,  and  victualled  :  That,  however,  is  not  necessary, 
while  she  remains  in  port ;  the  case,  therefore,  presents 
a  very  different  aspect  to  the  underwriters,  whether  the 
ship  were  lost  while  at  Mogadore,  or  on  her  voyage.    The 
plaintiff  may  have  a  good  cause  of  action,  but  he  has  mis- 
taken his  course  ;  because  he  has  stated  that  the  loss  hap- 
pened during  one  period  to  which  the  policy  applied, 
whereas,  in  fact,  it  took  place  during  another ;  and  as 
different  proof  would  be  required  to  substantiate  the  loss 
in  one  case,,  from  what  would  be  necessary  to  establish  it 
in  die  other,  I  think  the  objection  is.  fatal 
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Mr.  Justice  Dallas.  The  general  principle  is  clear, 
that  the  loss  must  substantially  be  stated  as  it  happens  ; 
and  the  question  is,  whether  it  be  so  stated  here.  The 
ship  was  lost  before  the  voyage  commenced,  and  while 
she  was  at  her  moorings ;  can  there  be  a  more  essential 
difference  between  the  fact  and  the  allegation?  The 
plaintiff  is  begging  the  question,  when  he  says  that  the 
material  part  of  the  allegation  was  proved,  and  that  the 
rest  was  mere  surplusage. 

Mr.  Justice  Park.  I  am  of  the  same  opinion,  though 
rather  reluctantly;  for  I  should  have  been  glad  to  have 
been  able  to  say  that  the  plaintiff  was  entitled  to  recover. 
The  case  of  Rhind  v.  Wilkinson  was  decided  on  the  ground 
that  the  allegation  of  interest, '  at  the  time  of  effecting  the 
ptKcjJ  w?s  wholly  immaterial;  and  indeed,  the  words 
which  followed/  and  of  the  loss  J  made  it  perfectly  imma- 
terial. But  the  defendant  must  have  notice  of  what  he 
is  to  come  to  defend  •,  I  think,  therefore,  that  the  allega- 
tion here  was  material,  and  should  have  been  proved  as 
hid. 

Rule  absolute. 
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,  1816. 
Abitboi, 
Bristow. 


crumf,  on  the  demise  of  woollst,  v.  Norwood. 

Tr    .  *  •  A.  devises  to 

his  was  an  action  of  ejectment,  brought  to  recover  ms  wife  for  life, 

certain  premises  in  the  parishes  of  Bromfield  and  Ulcomb>  and  then  to  his 
-  -  _       *  .    ,  .    /•        w     »  lntee  nephews, 

in  the  county  of  Kent,  and  was  tried  before  Mr*  Justice  as  tenants  in 

common ;  And 
after  their  respec- 
tive deceases,  he  devises  the  shares  of  him  or  them  so  dying-  to  the  heirs  of  his  and 
their  body,  kc. ;  and  if  any  of  his  said  nephews  should  die  leaving  no  issue,  or  leaving 
issue,  they  should  die  under  twenty-one,  he  devises  the  share  of  him  or  them  so  dying 
to  the  survivors,  and  the  heirs  of  •their  bodies  \~EM  that  the  .limitation  over,  in  the 
event  of  the  nephews  dying  &c,  was  not  an  executory  devise,  but  a  contingent  re* 
mainder  with  a  double  aspect.  • 

VOL.  «•  M 
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161 6.  Heathy  at  the  last  assi2es  for  that  county,  when  a  verdW 

Crvmp         was  fo1111^  *°r  *e  plaintiff,  subject  to  the  opinion  of  tW 
v.  court  upon  a  case,  which,  as  far  as  telated  to  the  point 

decided,  was  as  follows : 

Robert  C**i  being  seized  in  fee  of  the  premises  men- 
tioned in  the  declaration,  subject  to  the  law  of  gavel- 
kind, by  will,  dated  the  8th  of  March  1160,  devisM  the 
same  to  hi*  wife  Ann  Cox,  and  her  assign's,  for  her  life, 
if  she  should  so  long  continue  unmarried,  subject  to  the 
weekly  payment  of  six  shillings,  as  thereinafter-mentioned; 
— and  Immediately  after  her  decease  or  future  marriage, 
to  his  nephews,  William,  John,  and  Robert  Cox,  three  of 
the  sons  of  his  brother,  John  Cox,  equally  to  be  divided 
between  them,  share  and  share  alike,  during  their  fe- 
spective  natural  lives,  as  tenants  in  common,  they  keeping 
the  same  in  repair;  and  also  subject  to  the  said  weekly 
payment  1 '  And  from  and  after  their  several  and  respec- 
( tive  deceases,  he  devised  the  shares  of  him  or  them  so 

*  dying,  to  the  heirs  lawfully  issuing  of  his  and  their  body 

*  and  bodies  respectively;  and  if  more  than  one,  equally  to 

*  be  divided  between  them,  as  tenants  in  common ;  and  if 
'  but  one,  to  such  one  only,  and  to  his,  her,  or  their  heirsr 

*  and  assigns  for  ever,  subject  to  the  said  weekly  payment : 

*  And  if  any  of  his  said  nephews  should  die,  leaving  no 
such  issue,  or  leaving  any  such,  they  should  all  die 
without  attaining  the  age  of  twenty-one,    then   he 

*  devised  the  share  of  him  or  them  so  dying  unto 
'and  amongst  the  survivors  and  survivor  of  his  said 
'  nephews,  and  the  heirs  of  the  body  of  such  surviving 

*  and  other  nephew,  equally,  as  tenants  in  common,  and 

*  to  take  the  same  as  before  directed  as  to  their  original 

*  share,  and  not  otherwise,  and  with  the  like  contingency 

*  of  survivorship  on  failure  of  issue;  and  in  default  of 
'  such  issue,  to  his  own  right  heirs  for  ever,  subject  to 
'  the  said  weekly  paypent.'  The  testator  then  bequeathed 


Norwood. 
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\he  residue  of  his  goods  and  chattels  to  his  wife,  she  paying  1816. 

his  debts,  &c,  and  constituted  his  wife  executrix,  and  his  Cuumf 
fcephew,  TPilliam  Gox>  of  Harriet  sham  %  executor.  The  _  v. 
•testator  died  soon  afterwards,  leaving  John  Cox,  his  bro- 
ther and  father  of  the  three  nephews  and  devisees,  and 
William  Ccx,  son  of  his  other  brother  then  deceased, 
his  heirs  in  gavelkind :  Ann  Cox,  his  widow,  died  In 
177G.  On  the  testator's  death,  the  reversion  descended 
on  his  brother,  John,  and  his  nephew,  PVilliam,  son  of 
his  deceased  brother.  On  the  death  of  John  (a),  the  tes- 
tator's brother,  the  reversion  in  one  moiety  descended 
tipon  his  three  sons,  the  nephews  and  devisees  for  life 
under  the  will.  Job.*,  the  nephew,  died  in  1780,  leaving 
an  only  son,  John,  who  attained  the  age  of  twenty-one, 
and  died  in  1792,  having  devised  all  his  real  estate  to 
R.  Pope  and  J.  Simmons,  in  trust  to  sell,  and  leaving  two 
sons,  Robert  and  William,  his  co-heirs  in  gavelkind.  By 
deeds  of  the  4th  and  5th  of  March  1801,  executed  by 
Robert  and  William,  the  grand-sons  of  John  the  nephew, 
and  by  other  deeds  of  the  1  st  and  2d  of  June  1 803,  by  Pope 
and  Simnfons  the  devisees  of  John,  the  lessor  of  the  plaintiff 
obtained  a  conveyance  of  their  interest  in  the  third  of  Wil- 
liam, the  nephew,  which,  it  was  admitted,  was  effectual, 
quoad  one  half,  unless  the  contingent  interest  therein  were 
destroyed  by  the  descent  of  the  reversion  in  that  share 
upon  fVUTtam,  the  nephew  and  devisee.  That  William 
died  in  1802,  without  issue  and  intestate ;  and  this  action 
was  brought  for  one  half  of  his  third.  The  defendant 
had  purchased  the  whole  estate. — The  questions  for  the 
opinion  of  the  court  were,  whether  the  limitations  over, 
upon  any  of  the  three  nephews  dying,  leaving  no  issue, 
or  leaving  such,  and  their  dying  under  twenty-one,  were 
executory  devises,  incapable  of  being  defeated  or  de- 

(t)  Hie  precise  time  of  his  death  was  not  stated. 
p2 


164 


CASKS  IN  HILARY   TERM, 


1816. 


Crump 
». 

Norwood. 


stroyed ;  or  contingent  remainders,  which,  with  respect 
to  one  half  of  William's  third,  were  defeated  by  the  union 
of  the  estate  for  life,  with  the  reversion  in  fee,  before 
the  contingency  happened. — The  case  was  argued  in  last 
Michaelmas  term. 

Mr.  Serjt.  J?///,  for  the  lessor  of  the  plaintiff,  con- 
tended that  the  widow  took  an  estate  for  life ;  remainder 
to  the  nephews  for  their  lives;  remainder  to  their  chil- 
dren  in  fee,  as  tenants  in  common  by  purchase,  de- 
ferable, by  the  event  of  their  having  no  children,  or 
having  any,  of  their  dying  under  twenty-one.     First,  he 
contended  that  the  children  of  the  nephews  took  a  fee. 
The  defendant  would  argue  against  that  position  on  the 
words  f  heirs  lawfully  issuing  of  his  and  their  bodies,  in 
that  limitation ;  but  that  expression   did  not   apply  to 
the  quality  of  the  estate,  it  was  merely  designatio  person**, 
and  the  words  which  followed, (  and  to  his,  her,  or  their 
€  heirs  and  assigns  for  ever}  were  as  large  as  could  be  used, 
for  the  purpose  of  conveying  a  fee.    He  cited  Doe  d. 
Long  v.  Laming  (a)$  and  Doed.  Strong  v.  Goffi  (b),  to  this 
point. — Secondly^  was  this  an  executory  devise,  or  a  con- 
tingent remainder  ?  On  every  principle,  he  contended, 
it  was  an  executory  devise ;  and  if  so,  the  deeds,  and  the 
question  as  to  the  greater  estate  merging  in  the  lesser  were 
out  of  the  case ;  for  no  recovery  or  union  of  the  estate 
could  destroy  it.    It  had  been  said  that  the  courts  would 
.  treat  a  limitation  as  a  contingent  remainder,  rather  than 
as  an  executory  devise,  because  the  latter  estate  was  said 
to  have  a  tendency  to  perpetuity ;  but  that  could  not  be 
objected  here,  because  the  devise  was  only  for  the  lives  of 
those  who  were  in  being  at  the  time,  and  for  twenty-one 
years  afterwards ;  and  the  court  could  not  effectuate  the 
testator's  intention,  without   construing  this    to   be  an 

(«).*  Bur.  1 100;  1  Bl.  *fl5.  S.  C  See  Lord  Mansfield9* judgment, 
(fl)  11  East,  668. 
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executory  devise.  Gulliver  v.  Wickett  («),  though  loosely 
reported,  was  decisive  on  this  point,  and  not  to  be  dis- 
tinguished from  the  present.  In  each  case,  there  was  a 
complete  fee  given,  subject  to  be  defeated  by  a  given 
event ;  the  ulterior  limitation,  therefore,  could  only  be 
good  as  an  executory  devise;  for  the  subsequent  estate 
was  separated,  or  at  least  might  be  separated,  from  the 
particular  estate ;  whereas  a  contingent  remainder  must 
be  connected  with,  and  take  place  immediately  on  the 
determination  of,  the  particular  estate,  and  be  a  perfect 
substitution  of  it.  It  was  a  rule  of  law  that  a  fee  could 
not  be  limited  on  a  fee;  and  that,  where  a  fee  was  limited 
by  a  will,  no  estate  could  be  given  afterwards,  except  by 
way  of  substitution.  The  same  principle,  he  said,  was  ■ 
established  in  PeUi  v.  Brown  (*),  which  Lord  Kenyan  had 
called  the  magna  charta  of  this  parr  of  the  law  (e\  and  in ' 
Marls  v.  Marks  (d);  though  these  cases  were  antecedent 
to  that  of  Gulliver  v.  Wuiett. —  The  case  of  -Loddington  V. 
Kimt  (e)  would  be  urged  against  him,  but  there  the  ulti- 
mate disposition  might  be  considered  as  a  substitutionary 
remainder ; — the  substituted  limitation  was  to  take  effect 
at  the  same  time  with  that  for  which  it  was  substituted  -t 
whereas  here,  a  child  might  be  born,  who  would  take,  and 
if  he  died  under  twenty-one,  the  ultimate  limitation 
would  take  effect :  And  in  all  the  cases  which  supported 
that  of  Loddington  v.  Kime%  there  was  the  same  distinction. 
He  concluded  by  citing  Fearn  '  On  contingent  remain- 
*  ders  and  execurory  devises.' 

Mr.  Serjt.  Onslow,  contra9  insisted  that  this  was  a  re- 
mainder, contingent  on  the  event  of  there  being  any 
children ;  and  said  that  where  a  limitation  could  be  so 
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^.J         considered,  the  court  would  never  construe  it  to  be  an 
Crump         executory  devise,  which  was  a  construction  to  which  the 
Norwood.     C0U1*s  had  resorted,  only  when  it  was  necessary  for  the 
purpose  of  effectuating  the  testator's  intention.     There 
was  no  quality»of  a  contingent  remainder  wanting ;  there 
was  the  life  estate  to  the  nephews*  to  support  it ;  and  on 
their  death  without  issue  who  should  attain  twenty-one, 
there  was  a  limitation  over,  though  an  estate  might  arise 
to  destroy  it.    He  cited  Doe  d.  Combcrbach  v.  Ptrryn  (a\ 
to  shew  that  a  contingent  interest  might  vest,  and  yet  af- 
terwards open,  and  let  in  others.     The  case  of  Gulliver 
v.  Wickett  had  no  application  to  the  present,  because  there 
the   question  was,  not   whether  it   were   a  contingent 
remainder  or  executory  devise,  for  it  was  called  sometimes 
the  one,  and  sometimes  the  other,  indifferently;    but 
whether  it  were  a  devise  which  could  take  effect.    In 
Ptlls  v.  Brrwn9  the  estate  could  not,  by  any  rule  of  law, 
be  supported  as  a  contingent  remainder,  and  the  court,  in 
order  to  effectuate  the  testator's  intention,  considered  it 
as  an  executory  devise.  The  other  question  was,  whether 
.   tliis  might  not  be  considered  an  estate  tail  in  the  children. 
'  The  case  of  Doe  v.  Laming  was  distinguishable  from  the 

present,  by  the  introduction  of  the  word  females;  that  of 
Doe  v.  Gtrffy  by  its  not  being  a  case  of  gavelkind, 

Mr.  Serjt.  Betty  in  reply,  said  that  the  case  of  Doe  v. 
Perryn  was  decided  on  the  principle  that  the  ultimate 
estate  did  not  take  effect,  till  after  an  indefinite  failure  of 
issue,  which  he  did  not  deny.  [Lord  Chief  Justice  Gibb*. — 
The  difference  between  the  present  case  and  those  which 
have  been  cited,  and  the  difficulty  which  you  have  to  en- 
counter is,  that  here  there  are  different  events,  according 
to  which,  if  the  estate  had  been  given  to  different  per- 
sons, they  would  have  taken  an  executory  devise,  or  a  con-i 

(«)  3  T.  R.  464. 
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tingent  remainder,as  one  or  the  other  event  had  happened; 
60  that,  though  the  estate  is  given  to  the  same  person,  h6 
takes  it  in  a  different  character  according  to  the  event.] 

Cur.  Adv.  Vult. 
Lord  Chief  Justice  GiBBS,on  a  subsequent  day,  deliver- 
ed the  opinion  of  the  court,  and  after  stating  the  devise  to 
the  testator's  three  nephews,  which,  he  observed,  was  the 
only  ma^pal  part  of  the  case,  as  affecting  the  present  ques- . 
turn,  proceeded  thus  t — The  ejectment  is  brought  for  one 
ialf  of  the  third  devised  to  William*  the  eldest  nephew; 
before,  therefore,  I  state  the  facts  of  the  case,  I  shall  ob- 
serve on  William**  interest  under  the  will,  and  that  of  the 
devisees  under  him.  The  devise  is  to  William  for  life,  and 
if  he  have  any  issue,  to  them  in  fee ;  for  the  Expression 
heirs  ofibe  body,  must  mean  children.  If  he  have  no  chil- 
dren, or  having  any,  they  should  die  under  twenty-one, 
his  share  goes  to  his  brothers.  This,  it  is  admitted,  is  the 
true  construction  of  the  devise,  as  it  affects  Wtit&tris  inte- 
rest. [His  Lordship  then  proceeded  to  state  the  facts  of  the 
case.]  It  is  admitted,  that  one  half  of  William's  third  was 
well  conveyed  to  Woolley,  the  lessor  of  the  plaintiff,  by  the 
deeds  of  the  5th  of  March  1801,  suid  the  2d  of  Jum 
1803,  from  the  grandsons  of  Join,  the  nephew,  and  the 
devisees  of  Join,  the  spn  of  Jobn%  the  nephew,  unless  the 
contingent,  interest  which  those  deeds  professed  to  con- 
vey, were  destroyed,  as  to  the  whole  or  any  part  of  this 
third*  by  the  descent  of  part  of  the  reversion,  in  £pe  on 
W$iqm,  and  the  consequent  merger  of  his  particular 
estate,  by  which  the  contingent  limitation  over,  supposing 
it  to  be  a  remainder,  was  supported  :  I  need  not  therefore 
state  those  deeds,  the  aspect  of  them  being  admitted. 
It  is  also  admitted  that  a  portion  of  the  reversion  de- 
scended upon  Williams  the  question,  therefore,  is,  whether 
this  be  a  contingent  remainder,  subject  to  be  destroyed 
by  the  destruction  of  the  particular  estate;  or  whether  it 
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be  an  executory  devise,  and  therefore)  not  capable  of 
being  so  destroyed.      The  plaintiff  contends  that  this 
contingent  interest  was  not  destroyed  by  the  destruction 
of  the  particular  estate ;  that  this  was  not  a  contingent 
remainder9  but  an  executory  devise ;  because  it  was  not 
to  take  effect,  except  on  the  death  of  the  children,  to 
whom  the  first  limitation  was  granted,  under  twenty-one ; 
.and  could  not  be  supported  by  the  particular  <gf}te  given 
to  William,  since  it  was  not  to  take  effect  on  his  death  :— 
That  is  the   point  on  which  the  case  depends.     On 
William*  s  death,  it  must  be  determined  whether  he  have 
any  children,  who  are  to  succeed \  or  if  not,  whether  the 
persons  who  are  to  succeed  in  the  event  of  William  dying 
without  issue,  take  by  way  of  executory  devise,  or  of 
contingent   remainder.     That   alternative    contingency 
must  be  determined  on  William's  death}  therefore,  and 
as  the  estate  is  destined  to  go  to  one  description  of  per- 
sons in  one  event,  and  to  another  description  of  persons 
in  another  event,  there  is  no  objection  to  ranging  this 
case  among  the  latter  class.    It  has  been  insisted  that  it 
does  not  fall  within  that  class  of  cases,  because  one  of  the 
limations  over  may,  perhaps,  not  take  effect  at  the  time 
when  the  other  must; — that  the  one  may  take  effect  by 
William  having  children,  and  their  dying  under  twenty- 
one  ;  whereas  the  other  must  take  effect,  if  at  all,  at  the 
time  of  William**  death.    That  is  true;  but  that  is  not 
the  question  before  the  court  \  the  question  is,  whether 
the  persons  who  were  to  take  the  estate  in  the  event  of 
William  not  having  any  children,  took  a  contingent  re- 
mainder or  an  executory  devise ;  and  I  am  not  able  to 
distinguish  this  case  from  that  class  to  which  I  have  re- 
ferred.   So  far  on  principle;  but  there  is  a  case  of  Die 
d.  Davy  v.  Burnsall  (*),  which  is  in  no  way  to  be  distin- 
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IN  THE  FIFTY-SIXTH  YEAR  01  GEO.  HI. 


169 


gtrished  from  the  present.  In  that  case,  the  testator 
devised  '  all  his  estates  to  his  niece,  and  the  issue  of  her 

*  body  lawfully  begotten ;  and  in  default  of  such  issue,  or 

*  being  such,  if  they  should  all  die  under  twenty-one 
'  without  leaving  issue,  then  over ;'  the  niece  suffered  a 
recovery,  which  gave  rise  to  the  same  question  as  arises 
in  the  present  case*  for  the  recovery  destroyed  the  con- 
tingent estate  there,  as  it  is  contended  that  it  is  destroyed 
here.  Lord  Kittyon,  in  giving  judgment,  said  that  the 
testator  seemed  to  have  reasoned  thus :  *  If  my  niece  s 
1  children  attain  the  age  of  twenty-one,  when  they  will 
1  be  qualified  to  dispose  of  this  property  prudently,  I  give 
'  it  to  them  in  fee;  if  they  die  under  twenty-one,  without 
'  leaving  issue,  I  will  give  it  to  my  collateral  relations :' 
—Bringing  that  case  within  that  of  Lodd'mgton  v.  Kime. 
At  the  conclusion  of  his  judgment,  Lord  Ktnyon  adds, 
'  The  particular  estate  of  freehold,  by  which  the  con- 
'  tingent  estates  were  supported,  having  been  destroyed 
( before  they  were  capable  of  taking  effect,  they  were  also 
1  destroyed  with  it.' — So  in  the  present  case,  if  the 
children  of  the  testator's  nephews  should  attain  the  age 
of  twenty-one,  they  were  to  take  a  fee;  if  they  died  under 
twenty-one,  without  leaving  issue,  the  estate  was  to  go 
over :  And  as  the  particular  estate  which  was  given  to 
William  was  destroyed  by  the  descent  of  the  reversion 
on  him,  the  contingent  estate  limited  over  was  destroyed 
with  it.  Both,  therefore,  on  principle,  and  on  the  au- 
thority of  this  case,  so  much  of  the  contingent  estate  as 
can  be  affected  by  the  descent  on  William  is  destroyed 
with  it. 

Judgment  for  the  defendant. 
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1510. 

Tuesday,  Feb.  6. 

doe,  on  the  demise  of  hatch,  v.  bluck. 

if  devises  his        m 

lands  to  his  wife   i  His  was  an  action  of  ejectment,  brought  to  recover 

htr  death"  to*  hb  P083^00  °f  certain  premises  in  the  parish  of  Elmly 

ton  «B.t  and  his     Castle%  in  the  county  of  Worcester,  and  was  tried  before 

and  if  B-  should  Mr.  Baron  Richards,  at  the  summer  assizes,  1814,  for 

die  unpossessed  of  that  county,  when  a  verdict  was  found  for  the  plaintiff 

them,  or  without 

heirs,  to  his  for  one  moiety  of  the  premises,  with  liberty  to  the  de- 

daughter  G'.,  and  fendant  t0  move  to  enter  a  nonsuit.     A  motion  was  ao 

ner  heirs  for  ever; 

— Held,  that  the   cordingly  made  in   Michaelmas  term,   1814,  when  the 

^confiled  to"'1  court  dirccted  a  case  to  be  stated,  which,  in  substance, 

heirs  of  the  body ;    was  US  follows  : 

that  B.  took  an         Joseph  Peart,  being  seized  in  fee  of  a  moiety  of  the 

estate  tail,  with  premises,  as  tenant  in  common  with  his  brother  Jonathan, 

remainder  in  fee  * 

lo  C.  who  was  seized  of  /the  other  moiety,  by  will,  dated  the 

The  indorsement   ,2th  of  ]^ovember  no0,  devised  the  same  as  follows:  «  I 

of  proclamations        m  ' 

on  a  fine  is  not,  '  give  and  bequeath  all  my  free  lands  at  Credits  or  Uesser, 

See9 o? their  \  to  «*«**  my  loving  wife,  for  her  natural  life;  and 

having  been         *  from  and  after  her  decease,  I  give  and  bequeath  all  the 

c  said  premises  to  my  son  John%  and  bis  heirs  fir  ever  /  all 

'  the  aforesaid  lands  lying  in  the  parish  of  Elmly  Cast!*, 

c  in  the  county  of  Worcester*.    After  other  devises  and 

bequests,  the  testator  proceeded  thus :    *  Item,  all  my 

'  free  lands  above-mentioned,  if  it  should  happen  that  my 

*  son  John  should  die  unpossessed  of  them,,  or  without 
'  heirs,  I  do  give  and  bequeath  them  to  my  daughter 

*  Sarah,  and  her  heirs  for  ever.*  The  testator  soon  after- 
wards died,  leaving  his  wife,  and  his  son  and  daughter, 
his  only  issue,  surviving  him.  After  his  death,  his 
widow  resided  on  the  premises  for  several  years,  during 
which  time,  the  testator's  brother  devised  bis  moiety  to 
her,  during  her  widowhood,  with  remainder  to  her  said 
son  in  fee,  and  died  soon  afterwards.    By  indentures  of 
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lease  and  release,  dated  the  18th  and  19th  of  May,  I74l,i         )8l6. 
the  widow  granted  to  her  son  John  her  life  estate  in  that  Dofc  3*JJATCJ| 
moiety,  which  she  took  under  the  will  of  the  testator's  bro-  *. 

then  By  other  deeds,  dated  the  1st  and  2d  of  April,  1345,  Blbok. 
being  a  settlement  previous  to  John's  marriage  with  Frances 
Ward,  the  lands  devised  by  his  uncle,  and  all  his  other  lands 
&c.  were  conveyed  to  trustees,  to  the  use  of  the  son  for 
life ;  remainder  to  bi*  intended  wife  for  life ;  remainder 
to  their  children  ;  remainder  to  JJm's  right  heirs.  Job* 
Pur/died  in  1747,  leaving  Frances,  his. widow,  and  an 
only  child,  Elizabeth,  surviving  him.  Frances  continued 
in  possession,  and  her  daughter,  by  will  dated  the  15th  of 
December,  1777,  devised  her  reversionary  interest  to 
trustees,  in  trust  for  IV.  Hull  and  his  wife  and  their  heirs 
in  tail  female.  In  Michaelmas  term,  1768,  a  fine  wa» 
levied,  in  which  J.  Ward  was  plaintiff,  and  Frances,  the 
widow  of  John  Peart,  and  her  daughter  Elizabeth,  were 
deforciants,  of  the  moiety  devised  by  the  testator's 
brother  to  his  nephew,  and  also  of  all  other  premises  of 
which  the  said  Frances  and  Elizabeth  Peart,  or  either  of 
them  had  in  possession,  reversion,  remainder,  or  ex- 
pectancy; the  uses  of  which  fine  were  declared  to  be  to 
the  said  Frances  for  life,  remainder  to  her  daughter 
Elizabeth,  her  heips  and  assigns  for  ever*  Proclamations 
were  duly  indorsed  on  the  fipe,  but  no  other  evidence 
was  offered  to  prove  that  the  proclamations  had  been 
made;  and  it  was  objected,  on  the  part  of  the  plaintiff, 
that  this  evidence  was  insufficient.  Elizabeth  Peart,  the 
testator's  widow  and  devisee  for  life,  died  in  1769; 
trances,  the  widow  of  John  Peart,  in  1783;  and  Eliza- 
beth, her  daughter,  in  1799.— The  defendant  was  in  pos-i 
session  of  all  the  premises,  as  lessee  of  the  eldest  daugh- 
ter of  W.  Hull  by  his  wife,  both  of  whom  died  before 
rhe  day  of  the  demise  in  the  declaration,  Sarah,  the  tes-. 
titer's  daughter,  married  J.  Hatch,  by  whom  ahe  h*4 
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161(5.  one  son,  the   father  of  the  lessor  of  the  plaintiff;  tnd 

Doe  rf?HATc*  ^e  ^e<^  *n  17^6,     **er  son  ****  *n  1S10»  Jei™K  *e 

vt  lessor  of  the  plaintiff  his  eldest  son  and  heir  at  law, 

and  heir  at  law  likewise  to  Joseph,  the  original  testator. — 
The  question  for  the  opinion  of  the  court  was,  whether 
the  plaintiff  were  entitled  to  recover  a  moiety,  or  any 
other  part  of  the  premises  in  question :  If  so,  the  verdict 
to  stand;  otherwise,  a  nonsuit  to  be  entered. — The  case 
now  came  on  for  argument. 

Mr.Serjt.  Lens,  for  the  lessor  of  the  plaintiff,  said  that 
the  points  intended  to  be  raised  were  jfrtf,  what  estate 
John  Peart  took  under  his  father's  will;   and  secondly, 
whether  the  mere    indorsement  of    the  proclamations 
on  the  fine  were  sufficient  evidence  of  their  having  been 
made.    [As  to  the  latter  question,  however,  the  Chief 
Justice  said  that  the  chirographer's  duty  was  to  make  out 
the  fine,  and  nothing  else;  the  indorsement  of  the  pro- 
clamations,- therefore,  was  no  evidence:  And  Mr.  Serjt. 
Be it,  for  the  defendant,  gave  up  that  point.]     As  to  the 
main  question,  then,  Mr.  Serjt.  Lens  contended  that  John 
Peart  took  only  an  estate  tail.     It  was  plain  that  the  pro- 
viso, that  if  John  should  die  without  heirs,  the  lands  were 
to  go  to  his  sister,  must  mean  heirs  of  his  body;  because  his 
sister  would  be  included  under  the  general  term  heirs: 
That  word,  therefore,  in  the  former  part  of  the  will  must 
be  taken  in  the  same  restricted  sense.     The  defendant 
would  rely  on  the  clause,  c  if  John  should  die  unpossessed 
€  of  the  premises;'  that  expression,  he  said,  if  it  meant 
any  thing,  must  mean  not  having  come  into  possession. 
Now,  if  in  other  respects,  this  were  an  estate  tail,  those 
words  could  not  be  taken  to  produce  a  contrary  effect  ;— 
the  intention  of  the  testator  could  not  be  to  give  his  son 
an  absolute  estate,  provided  he  survived  the  widow,  and 
unless  he  came  into  possession,  that  the  estate  should  go 
over.    An  estate  tail  was  therefore  given  to  thp  son  after 
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the  death  of  the  widow;  and  on  the  extinction  of  the         .1816. 
csute  tail,  an  estate  in  fee  to  the  daughter.    The  estate  Doe  JTh  atch 
tail  had  been  extinguished,  and  the  remainder  over  had  0. 

.u       u       a  Block. 

not  been  barred. 

Mr.  Serjt.  Best j  contrd,  insisted  that  John  Peart  either 
took  an  estate  in  fee,  or  nothing.  It  was  admitted  that  the 
word  unpossessed^  if  it  were  to  have  any  weight,  meant 
dying  before  he  came  into  possession,  that  is,  before  the 
death  of  the  tenant  for  life ;  it  would  therefore  have  the 
effect  of  turning  what  would  have  been  a  vested  interest 
into  a  contingent  interest; — that  contingency  had  never 
happened,  since  John  Peart  died  before  his  mother; 
John,  therefore,  never  took  any  estate,  and  the  statute  of 
limitations  would  then  intervene,  since  there  had  been  an 
adverse  possession  ever  since  the  death  of  the  tenant  for 
life,  in  1769. — On  the  other  hand,  if  the  word  unpos- 
ussed  were  to  be  considered  as  struck  out  of  the  will,  he 
contended  that  John  Peart  took  an  estate  in  fee.  He 
admitted  that  where  an  estate  was  given,  on  failure  of 
farx,  to  a  person  who  would  come  within  that  general 
denomination,  the  word  heirs  must  be  narrowed  down  to 
heirs  of  the  body;  because,  otherwise,  the  limitation  over 
could  never  take  effect;  but  in  those  cases,  he  said,  the 
remainder-man  was  the  person  who  would  necessarily  be 
heir,  on  failure  of  issue  of  the  body.  In  the  present  case, 
it  did  not  fellow  that  Sarah  Peart  would  be  heir  to  John; 
he  might  have  had  brothers;  the  word  heirs,  therefore,  hi 
the  former  part  of  the  will,  must  be  taken  in  its  ordinary  . 
acceptation. 

Mr.  Seijt.  Lens,  in  reply,  was  stopped  by  the  <?ourt. 

Lord  Chief  Justice  Gibbs.    It  is  very  difficult  to  say 
what  the  testator  meant  by  the  word  unpossessed;  but 
without  entering  into  that  question,  it  is  clear  that  he/ 
never  meant  his  daughter  to  take,  unless  the  heirs  of  the 
son  should  fail;  and  as  he  has  placed  his  daughter  next 
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ldl&         'in  remainder!  on  failure  of  his  son's  heirs,  he  could  ndt 
Dm  iThatch  mean  t^10se  heirs aaiortg  whom  the  daughter  could  range, 
».  because  then,  he  would  be  giving  her  the  estate  in  an 

0CK-         event  which  could  never  happen  in  her  life-time.    The 
failure  of  the  heirs  of  the  son  niust,  therefore,  mean  the 
failure  of  the  hell's  of  his  body;  and  the  word  heirs,  in 
the  forriier  part  of  the  will,  must  be  taken  in  the  same 
qualified  sense.    John,  therefore,  the  first  devisee  after 
the  death  of  the  tenant  for  life,  took  an  estate  tail,  re- 
mainder to  his  sister  Sarah  in  fee ;  and  then,  as  nothing 
has  been  done  to  disturb  that  estate  tail, — for  the  fine  of 
1768  cannot  bar  the  remainder,  and  the  proclamations 
cannot  interpose  a  nonclaim,  since  they  were  not  proved, 
*— the  person  claiming  under  Sarah  has  a  good  title. 
Mr.  Justice  Dallas,  and  Mr.  Jutices  Par*  concurred. 
Judgment  for  the  lessor  of  the  plaintiff,  for 
one  moiety  of  the  premises. 


The  Wardein  and  Poore  of  the  HospitaU  oi  the  Holy 
Feb.  6?'  Trinitie,  in  Croydon,    of  the  foundation  of  johx 

whitegift,  Archbishop  of  Canterbury,  v.  parley. 

t  tufcT^Tbe'  f^Hts  was  an  act*on  °^  covenant,  in  which  the  plaintiffs, 
«  Wardein  and      by  the  title  of f  The  Wardein  and  Poore  of  the  Hospital 

•H^rUonhe  '  o£the  ttoly  Trinitie  «*  Croydon,  of  the  foundation  of 
«  Holv  Trinitie, 

<  in  C,  of  the  foundation  of  /.  W*9  archbishop  of  ft/  by  Heed,  sealed  with  their  com- 
mon seal,  in  which  they  describe  themselves  as  '  The  warden  and  poor  of  the  hospital 
*  of  the  holv  Trinity  in  C./  omitting  the  name  -of  their  founder,  sell  part  of  their  csttie 
far  50/.,  paid  in  discharge  6f  thectfets  of  the  sales  made  by  them  for  the  redemption  ot 
their  land  tax. — Held,  1st,  that  the  misdescription  of  the  corporation,  iu  omitting  ibt 
name  of  their  founder,  was  immaterial,  and  that,  if  it  had  been  material,  it  would 
have  been  cured  by  54  G.  3,  c.  173,  #.  18:— ^dly,  that  the  application  of  the  50/.  to 
defray  the  expences  of  the  sale  of  the  corporation's  other  estates,  was  a  valid  payment 
within  39  G.  3ye.  6,  *.  36.  ** 
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1  Jdn  Wbitegift,  archbishop  of  Canterbury /  declared  on* 
a  lease,  dated  the  6th  of  November,  1300,  granted  by 
them  to  the  defendant  of  certain  tenements  for  the  term 
of  twenty-one  years*  at  the  yearly  rent  of  four  shillings  \ 
he  also  paying  to  the  said  Wardein,  &c.  the  yearly  sum 
of  2j.  8JA,  being  the  land-tax  charged  upon  the  demised 
premises,  and  redeemed  by  the  said  Wardeitf,  &c. :  The> 
declaration  averred  that  the  sum  of  2/.  8x.  of  the  said 
rent,  for  twelve  years  then  elapsed,  was  in  arrear,  &c. 
The  defendant  pleaded  jfrrf,  after  craving  oyer  of  the  in- 
denture, nsn  est  factum :  Secondly,  that  the  said  Wardein, 
&c  did  not  demise,  &c> :  Thirdly,  that  before  any  of  the 
rent  for  the  said  twelve  years  became  due,  viz.  on  the  28th 
of  May  1802,  by  an  indenture,  made  between  the  said 
Wardein,  &c,  by  the  name  and  description  of  *  The 
1  Warden  and  Poor  of  the  Hospital  of  the  Holy  Trinity 
%w  Croydon,  in  the  county  of  Surry?  of  the  first  part ;  the 
Rt.  Hon.  Wen.  Ld.  Auckland  and  the  Rt.  Hon.  Sylvester 
Ld.  Glenbervir,  two  of  the   commissioners   appointed 
«nder  stat.  39  Gee*  S,  r.  6,  for  confirming  &c.  sales  by 
corporations  for  the  redemption  of  the  land  tax,  of  the 
second  part;  and  the  defendant  of  the  third  part ;  re* 
citing  that  the  defendant  then  held  by  lease  of  the  said 
Warden,  &c.  certain  premises  in  the  said  lease  specified  a 
and  that  the  said  Warden,  &c,  being  desirous  of  availing 
themselves  of  the  powers  given  to  bodies  corporate  and 
companies,  by  the  several  acts  passed  in  the  38th  and  39th 
years  of  Geo*  3,  for  enabling  them  to  sell  a  competent  part 
of  their  lands,  &c.*  for  redeeming  their  land  tax,  had 
agreed  to  sell  to  the  defendant  all  their  estate  and  inte- 
rest in  the  said  premises  for  the  sum  of  50/.,  which  con- 
tract the  said  commissioners  had  agreed  to  confirm ; — 
the  said  Warden,  &c,  in  consideration  of  the  sum  of  50/- 
paid  by  the  defendant  to  the  said  Warden,  &c,  in  dis- 
charge of  the  costs  and  expences  attending  the  sales  made 
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1816.         by  the  said  Warden*  8&c.  for  the  redemption  of  their  land 
Warden   &c.     tax,  the  receipt  whereof  the  said  ^arJ^i,  &c.  did  there- 
of Croydon      by  acknowledge,  and  the  said  commissioners  did  thereby 
0,  allow )  and  in  consideration  of  5s.  paid  by  the  defendant 

Far  lit.        ;nto  tbe  bank  of  England,  to  the  account  of  the  commis- 
sioners for  the  reduction  of  the  national  debt,  under  the 
title  f  An  account  of  the  sale  of  the  land  tax/  did  grant, 
&c.,  and  the  said  commissioners  did  confirm,  &c  the  said 
demised  premises,  and  the  reversions,  remainders,  rents, 
issues  and  profits  thereof,  particularly  the  rent  reserved 
t|y  the  said  lease,  to  the  said  defendant,  his  heirs  and  as- 
signs for  ever,  discharged  from  all  land  tax,  reserved  rent, 
and  other  incumbrances ;  as  by  the  said  indenture,  duly 
sealed  with  the  common  seal  of  the  said  Warden,  &c, 
and  of  the  said  commissioners,  would  fully  appear.— To 
dtiis  plea,  the  plaintiffs  replied  that  on  the  25th  of  Junt, 
in  the  41st  of  Elizabeth,  John  Whitegtft,  archbishop  of 
Canterbury,  being  seized  in  fee  of  a  brick  building  in  Groy 
flfen  aforesaid,  and  of  certain  other  houses  there,  did,  by 
virtue  of  stat.  39  EL  c.  5,  by  deed  enrolled,  &c.,  found 
and  establish  the  said  buildings  to  be  an  hospital  for  the 
finding,  sustentation,  and  relief  of  certain  maimed  poor, 
&c,  and  did  ordain  that  the  warden  and  poor  of  the  said 
hospital,  and  their  successors  for  ever,  should  be  one  body 
corporate  and  politic  of  itself,  in  deed  and  name,  by  the 
name  of  '  The  Wardein  and  Poore  of  the  Hospitall  of  the 
€  holy  Trinitie  in  Croydon,  of  the  foundation  of  John  White- 
c  g*ft>  archbishop  of  Canterbury?  by  force  of  which  deed, 
the  said  Warden  and  poor  became  and  were  incorporated, 
and  have  ever  since  been,  and  now  are  called  by  the  said 
name,  and  at  the  time  of  making  the  said  lease,  were  seiz- 
ed in  fee  of  the  premises  thereby  demised.    To  this  re- 
plication the  defendant  demurred  generally,  the  plaintiffs 
Joined  in  demurrer,  and  on  this  day  the  case  came  on  for 
argument.— The  objections  were  first  that,  by  the  inden- 
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tore  mentioned  in  the  third  plea,  the  plaintiffs  were  in- 
correctly described j  the  words  *  of  the  foundation  of  John 
*  WTritegift,  archbishop  of  Canterbury?  being  omitted : — 
Secondly,  that  the  third  plea  stated  the  premises  to  have 
been  conveyed,  with  the  consent  of  the  commissioners,, 
for  5QLi  which  sum  had  not  been  paid  into  the  bank  of 
England,  on  account  of  the  commissioners  for  the  reduc- 
tion of  the  national  debt,  as  directed  by  the  acts  for  the 
redemption  of  the  land  tax  (*). 

Mr.  Serjt.  Best,  for  the  defendant,  contended,  as  to 
the  fast  point,  that  the  misdescription  of  the  plaintiffs  was 
not  such  as  to  vacate  the  deed.  The  cases  which  would 
be  cited  on  the  subject  by  the  other  side,  were  no  .longer 
to  be  considered  as  law ;  they  had  almost  all -been  decided 
durjng  one  period,  from  the  time  of  Ed.  6,  to  that  of  Jac. 
1st,  and  were  mere  conceits,  which  had  grown  out  of  the  . 
disposition  then  prevailing  in  favour  of  these  endow- 
ments ; — out  of  that  corporation  spirit,  as  it  had  been  call* 
ed,  which  existed  during  that  period.  The  principle  on 
which  those  cases  were  decided  was*  that  a  corporation 
only  existed  by  its  name ;  but  if  that  doctrine  were  to  be. 
carried  to  its  full  extent,  the  roost  minute  deviation  would 
vacate  a  deed.  He  contended,  however,  that  the  misde- 
scription must  be  material  in  order  to  be  fatal ;  as,  if  there 
were  two  corporations,  and  the  description  did  not  point 
out  which  was  meant ;  whereas  here,  the  plaintiffs  had  ad- 
mitted on  the  pleadings,  that  they  were  the  corporation 
meant ;  and  besides,  the  mistake  was  of  their  own  com- 
mitting. "The  authority  of  those  cases  was,  Tiowever,  de- 
stroyed by  the  case  of  the  Dean  and  Chapter  of  Bristol*  (*), 
who  had  made  '  sundry  leases,  misreciting  the  name  of 
t  their  corporation,  &c;  wherein  the  Lord  Chancellor 
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(a)  See  at  Geo.  3,  e.  <50;  39  Geo.  3,  c.  6  &*!.— <&)  Carey'e 
Rep.  in  Chun.  44.  J  Jac.  I.  \€03- 

VOL.  ii.  N 
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1816.  '  (Etlesmere)  said  that  it  wis  fit  to  help  such  leases  in 

Waidon'  &c.     '  Chancery,  &c;  and  that  judges  might  have  done  well,  it 

of.Croydoo      « the  first,  to  have  expounded  the  law  so,  with  averment 

^  *  that  they  were  the  iame  parties;  am/  /*  w*x  *ik  old  law 

Far  lev,        «  ////  ii^g  of  late,  fee*    The  principle,  therefore^  on  which 

files*  misreckals  were  held  fatal,  was  not  binding  on  the 

court  *  since  it  had  not  existed  time  out  of  mind,  and  as  it 

certainly  was  not  founded  on  natural  justice.    So,  in  the 

case  of  The  Mayor  and  Burgesses  of  Linne  Regis  (a),  who 

were  incorporated  by  the  name  of*  Ma/oris  et  Burgensiam 

*  burgi  domini  regis  de  Lirtru  Regis,'  a  bond  was  held  good, 
though  made  to  them  by  the  name  of  '  Majoris  et  Bur- 
1  gentium  de  Lintte  Regis.9 — All  th6  cases  on  the  subject 
were  there  cited  and  considered,  and  the  distinction  was 
taken  between  writs  and  grants:  Lord  Coke  observing 
that  *  when  in  truth  there,  is  but  one  and  the  same  cor- 

*  poration,  leases,  grants,  &c,  made  by  or  to  them,  ought 
€  not  to  be  avoided  by  such  nice  and  verbal  variances ; 
4  when  in  substance,  either  express  or  implied,  the  true 

*  name  appears  to  the  court/ — The  question,  however, 
was  completely  set  at  rest  by  stat.  54  Geo.  3,  d.  173,  /.  12 
(J),  by  which  all  mistakes  or  inadvertencies  in  deeds  like 
the  present  were  cured ;  and  the  plaintiffs  Would  scarcely 
say  that  this  was  hot  an  inadvfertettcej  for  if  they  did, 
they  must  confess  that  they  had  been  practising  a  fraud. 
— As  to  the  other  objection,  that  the  consideration  money 
had  not  been  paid  into  the  bank  of  England*  in  pursu- 


(a)  10  Go.  ItO.-*— (b)  That  section,  after  reciting  « That  for  the 
'  purpose  of  redeeming  land  tax,  &c,  tome  sales  of  lands  might  hate 
'  been  made  by  persons  -seised  thereof,  but  not  strictly  authorised, 

<  without  some  further  assurance;  ;or  by  reason  that  the  lands  did 

<  not,  at  the  time  of  the  sale,  stand  limited  to  the  same  uses,  &c. ;  or 
1  that  a  greater  quantity  of  an  estate  might  have  been  sold  than  was 
'  necessary ;  or  by  reason  of  tome  other  mistake  or  inadvertence ,'— 
enacts  'That  all  such  tales,  if  made  bonajidc,  %tu\\  be  as  valid  as  if 

*  made  in  strict  conformity  to  the  powers,  updtr  which  they  Were 

*  intended  to  hare  effect.* 


in  the  rirrr-sixTH  yea*  op  geo.  hi. 
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ince  of  stat.  39  Oh.  3,  r.  €  (a) ;  the  36th  section  provided 
that-  sufficient  money  might  be  raised,  over  and  above 
the  amount  of  the  redemption  money,  to  pay  the  ex- 
peaces  of  the  sale :  Nov  k  was  not  necessary  that  the 
whole  estate  should  be  sold  to  the  same  person ;  it  might 
therefore  be  presumed  that  other  parts  of  the  estate  had 
ten  sold  for  the  redemption  of  the  land  tax,  and  that 
the  part  in  question  had  been  sold  to  defray  the  expences ; 
—and  it  appeared  by  the  third  plea,  that  the  Commission* 
ers  had  allowed  that  application  of  it. 

Mr.  Serjt.  BosanquHj  contrk9  as  to  the  first  point,  in* 
sqted  that  the  misnomer  was  fatal.  The  period  which 
had  been  alluded  to  had  abounded  in  lawyers  eminent  for 
their  talents  and  learning;  and  he  cited  the  following 
cases,  as  having  been  decided  within  that  period :.  Dyeri 
150,  where  a  lease,  granted  by  Eton  college //r  nomenpr4+ 
posits  et  sociorum  adhpi  regaEs  deJZtton,  instead  of  fir  no* 
mm  propositi  et  collect  regalis  collepi  beat*  Maris  At  Eatvn 
juxtk  Windsor,  was  held  bad :— So  in  Grtft  v.  HotoM  (#), 
a  grant  by  A.%  3.,  C.  and  D.,  'master' and  wardens  of  the 
1  craft,  or  mystery  of  the  cooks  of  London?  instead  of  by 
the  name  of  *  Two  masters  or  governors  and  commonalty 
1  of  the  mystery,  ice.  ;*  Fansbawis  d^e  (*),  where  the  dis- 
tinction was  taken  between  material  and  immaterial  vari- 
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(a)  See  also  38  Geo,  3,  c.  60,  and  3Q  Geo.  3,  c.2\. 
.  (•)  Ptowdat,  536.  The  editor,  it  it  hoped,  will  be  excused,  for 
inserting  the  following  note,  which  is  at  the  bottom  of  the  marginal 
ibrtract  to  that  case.  "  Note  (reader)  that  suits  to  avoid  grams  open 
&e  account  of  misnomer  tie  odious  suits,  and  a  shameful  ihuig  jut 
u,  that  when  grantees  or  lessees,  who,  for  the  most  part,  are  illite- 
rate persons,  have  paid  great  fines,  corporations,  who  are  prttuWd 
t*st  to  know  their  name  of  foundation,  should  go  about  to  avoid 
their  own  grants,  under  their  common  seal,  upon  such  a  slight  mis- 
take. And%  therefore  the  judge*  ought  in  these  oases,  as  gencsafly 
dfcy  do,  to  make  such  constructions,  if  thev  may,  that  the  grants 
wy  stand  good :  GoulM.  t«*,  OaswJy.^— The  note  then  cites -the 
case  from  Carty,  tuprh,  177- 

(0  JbWe,  228 ;  also  reported  by  the  ttrle  of  Jfttfrfei  v.  Pascdlls, 
lies*.  ISQ'9  and  i  Anders**,  20*.  S.  C. 
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ances  by  Lord  G.  fi.  Manwood; — Hajward  v.  Fulcbtr  (a)t 
where  it  is  said  (i)  that  there  are  four  things  of  Substance 
in  a  corporation ;  the  place  where ;  the  name ;  the  nature) 
and  the  founder. — The  founder*  he  contended,  had  aright 
to  expect  that  his  names  which  he  had  conferred  on  the 
corporation,  should  always  appear  as  part  of  their  title,  as 
a  mark  of  their  respect  and  gratitude.    No  case  had  been 
cited  which  shook  the  authority  of  these  cases;  for  in  10 
C*.  120,  the  corporation  were,  in  substance,  described  cor- 
rectly.   Then,  as  to  stat.  54  Geo*  3,  c.  173,  /.  1 2,  it  was  a 
general  principle  that  where  the  preamble  recited  a  variety 
of  specific  evils  to  be  remedied,  and  there  were  general 
words  at  the  end,  they  must  be  applied  to  evils  ejusdem 
generis. — As  to  the  sec$nd  objection,  the  sale  was  not  valid 
till  the  purchase  money  was  paid  into  the  bank  of  England, 
by  stat.  48  Gee.  3,  c.  60,  s.  23;  and  though  by  the  36th 
section  of  39  Gee.  S,  c.  G,  a  part  of  the  land  might  be  sold 
to  defray  the  expence  of  the  sale,  in  the  present  case  the 
whole  was  stated  to  have  been  so  applied,  except  the  5s. 
which  were  paid  into  the  bank* — He  also  objected,  thirdly, 
that  the  plea  did  not  state  that  the  commissioners  were 
privy  counsellors,  in  pursuance  of  stat.  39  Geo.  3>  r.  21, 
j.  2,  which,  in  point  of  pleading,  it   ought  to  have 
done. 

Mr.  Serjt.  Best,  in  reply,  said  that  as  to  stat.  54  Geo.  3, 
c.  173,  s.  12,  the  words  '  or  by  reason  of  any  other  mis- 
'  take  or  inadvertence'  having  been  introduced,  not  in  the 
operative  part  of  the  act  as  mere  words  of  course,  but  in 
the  preamble,  it  was  clear  that  they  were  not  to-be  con- 
fined to  mistakes  ejusdtm  generis  only :  It  was  a  remedial 
act,  and  therefore  was  to  be  carried  to  its  foil  eitent.— 
With  respect  to  the  third  objection*  that  it  did  not  ap* 


(•)  Palmer,  40). Sir  JF.  Janes,  1(36.  &  C. (*j  Palm.  A03. 
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pear  that  the  commissioners  were  privy  counsellors,  he  181& 

said  it  was  to  be  presumed  that/  when  commissioners  wer$    y;^^^  &c# 
appointed,  they  were  clothed  with  the  necessary  qualifica-     9*  Croydon 
tiom  for  that  office.  ^  * 

Lord  Chief  Justice  Gibbs.  .  It  is  true  that,  during  th^  Fa»ht. 
period  which  has  been  alluded  to,  from  the  time  of 
JLdwar&  VI.  to  that  of  Jac.  I.,  there  were  many  decision* 
on  this  subject,  founded  on  what  we  should,  perhaps, 
call  very  nice  and  frivolous  objections ;  not  because  the 
judges  who  then  honoured  these  courts  by*  presiding  in 
them  were  inferior,  either  in  intellect  or  learning,  to 
those  who  now  sit  there ;— I  am  afraid  they  were  rather 
oar  superiors; — but  because  a  greater  degree  of  liberality 
has  obtained  in  modern  decisions.  The  present  case 
arises  out  of  an  action  of  covenant:  Certain  persons, 
constituting  a  corporation  for  charitable  uses,  and  being 
in  possession  of  certain  landed  property  in  that  character, 
which  they  are  authorised  to  aliene,  to  a  certain  extfent, 
by  the  acts  for  the  sale  and  redemption  of  the  land-tax, 
released  part  of  this  property  to  the  defendant  under 
those  acts :— They  professed  to  convey  the  reversion  tq 
the  defendant,  and  received  the  consideration  money 
from  him,  for  the  purpose  of  redeeming  their  other  pro* 
petty  from  the  land-tax;  but  after  having  done  so,  they 
tell  the  defendant  that  he  has  been  deceived ;  that  though 
they  had  professed  to  release  the  property  by  a  legal 
conveyance,  there  were  objections  to  that  conveyance, 
which  would  prove  fatal  to  the  defendant's  title;  and 
therefore,  that  he  must  still  pay  rent  for  those  premises 
which  the  corporation  had  in  fact  sold  to  him; — That 
is  the  state  of  the  case.  The  objections  are  first*  that 
the  corporation  have  conveyed  by  a  wrong  name ;  that 
their  real  style  is  *  The  Wardein  and  Poore  of  the  Hospi- 
*■  tall  of  the  Holy  Trinitie,  in  Cr9jden%  of  the  foundation  of 
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Warden,  &c. 

of  Croydon 

Hospital 

v. 
Farley. 


%John  Wbitegjftzx&bv&iov  of  Canterbury^  whereas  they  ap* 
pear  in  the  deed,  as '  The  Warden  and  Poor  of  tbeHospital 
•  of  the  Holy  Trinity,  in  Croydon ,  in  the  county  of  Surry,' 
omitting  the  name  of  their  founder.    If  this  question 
had  arisen  during  the  period  which  has  been  alluded  to, 
I  have  considerable  doubt  how  it  would  have  been  decided; 
but  I  fully  accede  to   the  opiniorf  of  Lord  ElUsmrey 
that  it  was  competent  for  a  court  of  law  to  inquire 
whether  the  grant  were,  in  foot,  made  by  the  identical 
corporation  in  question ;  and  if  so,  the  deed  being  granted 
under  their  seal,  I  should  have  no  difficulty  in  deciding 
that  it  was  valid.    But  when  the  corporation  are  driven 
to  argue  that  the  variance  is  material,  on  the  groftnd  that 
the  insertion  of  their  founder's  name  is  a  tribute  of  grati- 
tude and  veneration,  which  they  are  bound  to  pay  to 
him,  whose  object  in   founding  this  hospital   was  to 
immortalize  his  memory,  I  feel  still  less  difficulty  on  the 
subject.     I  agree  with  them,  that  they  should  on  all 
occasions,  testify  their  gratitude  to  their  founder ;  and  if 
they  had  refused  any  donation,  on  the  ground  that  it 
was  offered  to  them  under  this  defective  title,  I  should 
have  considered  that  much  praise  was  due  to  them  for 
it :  But  when,  after  they  have  received  the  consideration 
for  this  land,  for  the  purpose  of  disburdening  the  rest  of 
their  possessions,  they  make  this  objection  for  the,  pur- 
pose of  retaining  the  land  so  sold,  I  think  their  conduct 
is  much  to  be  reprehended.— The  case  of  the  Mayor  and 
burgesses  of  Lynn  Regis,  in  which  the  same  objection 
might  have  prevailed,  bears  very  hard  upon  the  present 
case ;  in  addition  to  which,  the  statute  54  Geo.  3.  c.  173. 
has  set  this  question  at  rest.    That  statute  passed  after 
there  had  beejn  many  conveyances  under  the  land-tax 
acts;  and  the  12th  section,  after  reciting  cTkat  some 
c  sales  might  have  been  made  by  persons  not  strictly 
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'  authorized,'  (so  that  even  such  sales  as  those  are  recti- 
fied by  this  act)  '  or  might  be  invalid  from  sqnpe  other 
*  mistake  or  inadvertence,'  enacts  that  all  such  sales,  if 
made  fandjifa  shall  be  good-    Can  it  be  contended,  on 
thejprt  of  the  corporation,  that  this. was  not  a  defect 
arising  from  mistake  or  inadvertence  ?  There  is  no  other 
way  in  which  it  could  have  arisen,  without  imputing  fraud 
to  the  plaintiffs. — The  second  objection  is,  that  {he  sate 
was  not  valid,  unless  the  purchase  money  were  paid  ratp 
the  bank,  or  disposed  of  as  the  acts  require  (  and  that 
this  sale  was  applied  to  defray  costs  and  expences,  not 
referable  to  this  particular  estate,  or  to  the  redemption 
of  the  land-tax  of  it :  And  if  the  whole  transaction  had 
been  confined  to  the  sale  of  this  particular  estate,  there 
would  have  been  considerable  weight  in  the  objection. 
That,  however,  was  not  so;  it  is  to  be  presumed  that  the 
corporation  have  sold  sufficient  for  the  redemption  of  the 
land-tax  on  all  their  property,  to  different  persons  (#); 
and  it  was  not  necessary  to  proportion  the  quantity  of 
cxpence,  and  what  remained  after  the  expencp  was  paid, , 
\o  each  farm}  but  they  continued  to  pay  the  proceeds  into 
the  bank,  till,  perhaps,  the  last  farm  5  and  that  wept  for 
the  expences  of  the  whole;  or  if  there  were  any  surplus,  it 
was  paid  into  the  bank,  as  the  5  s.  must  be  tal^en  to  fca,ve 
been.— I  am  therefore  of  opinion  that  the  defendant  is 
entitled  to  judgment  [b). 

Mr.  Justice  Dallas.    I  am  of  the  same  opiniop.    I 
consider  it  unnecessary  to  say,  whether  the  plaintiffs  were 


1816. 

Warden,  flee, 
of  Croydon 

Hospital 
v. 

Far  lit. 


(a)  That  appears  to  have  been  the  case  by  the  plea,  which  states 
that  the  «£M)  were  paid  *  in  discharge  of  the  costs  attending  the 
*  salts'  (in  the  plural) '  made  by  the  said  warden,  &c.  for  the  re- 
'  drmption  of  tnc  land-tax/ 

.  (&)  No  notice  was  taken  by  the  court  of  the  objection,  that  it  did 
not  appear  that  the  commissioners  were  privy  counsellors. 
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properly  described,  or  not,  or  what  effect  such  a  misno- 
mer would  have  had j  because  my  opinion  is  made  up  on 
the  act  of  54  Geo.  3.  which  I  think,  in  substance^  cures 
this  defect.  It  is  admitted  that  this  was  a  bona  fide  sale, 
and  made  for  a  valuable  consideration ij  the  question, 
therefore,  is,  whether  the  defect  be  within,  not  only  the 
substantial  operation,  but  the  very  words  of  the  act, 
which  I  think  apply  expressly  to  defects  like  the  pre* 
sent;  and  on  this  general  ground,  therefore,  I  think  that 
this  objection  cannot  prevail. — With  respect  to  the  se- 
cond objection,  I  perfectly  agree  with  his  Lordship. 

Mr.  Justice, Park.     It  would  be  needless  to  go  into 
what  has  been  stated  so  fully  by  my  Lord ;  but  I  feel  so 
much  satisfaction  in  agreeing  with  his  Lordship  and  my 
brother  Dallas,  that  I  cannot  help  saying  a  few  words 
oh  this  most   unrighteous   action.      The  plaintiffs  had 
used  this  as  their   corporate   name,  had  affixed  their 
common  seal  to  the  instrument,  and  now  want  to  \2ke 
advantage  of  their,  own  mistake.     Independently,  how- 
ever, of  the  injustice  of  this  objection,  I  thiik  that  the 
case  of  the  mayor  and  burgesses  of  Lynn  Regis  is  strictly 
applicable  to  the  present;  besides  which,  the  54  Geo.  3. 
cures  all  rhistakes  like  the  present,  and  much  stronger 
defects  :  It  cannot  be  said  that  this  is  any  other  than  an 
inadvertence  — As  to  the  other  objection,  it  is  a  sufficient 
answer  to  that,  that  it  is  not  necessary  that  the  sale  should 
be  to  one  man ;  and  if  it  be  to  different  persons,  it  must 
take  place  in  the  manner  stated  by  his  Lordship. 


Judgment  for  the  defendant. 
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LBVETT  V.  KIBBLEWHITB. 

Tuesday,  Feb.  6. 

Mr.  Serjt.' 0»i#W,  on  a  former  day  in  this  term,  ob*  The  plaintiff 
Mined  a  rule  to  shew  cause  why  the  bail  bond  in  thif  having  sued  out 
action*  should  not  be -delivered  up  to  be  cancelled)'  on  aod^Ured  in 
entering  a  common  appearance,  on  the  ground  that  the  *««»  and  the  de- 
defendant  had  been  arrested  on  a  capias  >  with  *n  acefiam  thereupon 

chose  in  dek,  and  that  a  declaration  had  afterwards  been  Tyf^TX 
-       .  lne  bail  bond ; — 

filed  in  assumpsit.  the  court  refused 

Mr.  Serjt.  Vaughan,  on  a  subsequent  day,  in  shewing  S^^*8*" 

cause,  obtained  a  rule  calling  on  the  defendant  to  shew  <  changing  it  from 

cu$t  lo  debt* 
cause  why  the  detlaration  should  not  be  amended  by 

changing  it  to  deity  in  conformity  to  the  writ,  on  the 

authority  of  Billing  v.  FRg ht  (a).    The  two  rules  jiow 

came  on  together. 

Mr.  Serjt.  Best  and  Mr.  Serjt.  Onslow,  in  shewing 
cause  against  the  second  rule,  said  that  this  was  an  un- 
precedented application  ;  that  it  was  an  attempt,  by  chang- 
ing the  mode  of  action,  to  charge  the  bail  a  second  tune, 
who,  being  once  discharged,~they  contended,  were  dis- 
charged for  ever.  In  Billing  v.  Flighty  die  bail  were  not 
in  question;  the  matter  rested,  between  the  plaintiff  and 
defendant  only. — The  plaintiff/  by  this  application,  had 
admitted  the  propriety  of  the  .rule  to-  cancel  the  bail- 
bond. 

Mr.  Serjt.  Faugian,  contra,  said  that  the  amendment 
prayed  for  diii  not  alter  the  substance  of  the  action,  or 
give  a  new  cause  of  action,  any  more  than  m  Billing  v. 
Flight  i  that  it  was  quite  discretionary  in  the  court  to 
grant  it ;  and  that  amendments  had  often  been  allowed 
to  a  greater  extent  \ — often  in  the  case  of  an  action  for 

usury. 

-■       i         -  —  -  --  -  i- 

(«)  Supri,  p.  124. 
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Lord  Chief  Justice  Gibbs.    It  certainly  is  in  the  dis- 
cretion of  the  court,  whether  they  will  grant  amend- 
ments of  this  kind  or  not ;  but  the  object  of  such  amend- 
ment* is,  that  the  plaintiff  may  be  enabled  to  proceed  in 
ap  actio*  which,  otherwise,  would  fall  to  the  ground  or 
be  ipapeded.    That  has  been  the  case  in  a)l  the  amend- 
ments of  this  sort  in  this  court,  except  in  that  of  9Hlmg 
?•  Flight  \  and  I  rather  think  that  even  that  case  woukj 
fcll  within  the  same  description;  for  the  difficulty  there 
was,  that  the  plaintiff  could  not  succeed  without  his  .ac- 
tion of  debt  \  and  therefore  it  was  with  a  view  to  the 
plaintiff's  interest,  and  considering  the  plaintiff  and  de- 
fendant only,  that  we  granted  that  amendment.    Bert, 
the  plaintiff  has  sued  out  process  in  an  action  of  debt,  and 
has  declared  ip  caie\  he  may  succeed  in  case,  and  his  only 
object  is  to  exclude  the  bail  from  the  discharge  to  which 
they  are  entitled.    There  is  no  precedent  for  such  an 
amendment,  and  the  court  will  not  feel  inclined  to  esta- 
blish such  a  precedent. 

Per  Curiam% 

-  .Rule  to  cancel  the  bail-bpnd  absolute : 
R*le  for  the  amendment  discharged. 


Wednesday, 
Feb.  7. 
Bail  cannot  be 
taken  in  execu- 
tion, in  this 
court,  on  a  judg- 
ment on  their  re- 
cognizance ; 
therefore,  where 
the  sheriff,  hav- 
ing taken  them 
*n  a  ca*  sa.  and 
discharged  them, 
was  sued  for  an 
escape,  the  court  set  aside  the  ctusa 


woqdbh  v.  motow,  sheriff. 

This  action  was  brought  against  the  sheriff  of  the  town 
and  countyof  Kingston  upon  Hull 9  for  the  escape  of  bail  who 
had  been  taken  in  execution  on  a  capias  ad  satisfaciendum, 
issued  on  a  judgment  in  scire  facias,  on  their  recognizance. 
The  writ  was  tested  {he  3rd  of  Jan.  \&}5,  and  on  the 
$th  of  February,  the  day  of  the  arrest,  the  sheriff  returned 
to  the  following  effect : c  That  he  had  arrested  the  said  bail> 
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f  one  of  whom  had  thereupon  paid  the  money,  on  wiuch 
'he  had  discharged  them;  that  on  the  6th  of  Fdsrmarj 
1  he  received  notice  from  a  creditor  of  the  bill  who  had 
'  paid  the  money,  not  to  pay  over  the  mooajto  the  plain- 
4  tiff,  the  said  bail  having  become  bankrupt  previously  t* 
1  the  arrest ;  and  that  the  capias  having  been  unduly  issued 
'  on  a  judgment  in  scire  facias  against  bail,  he  could  net 
1  legally  detain  them  by  virtue  thereof.'— The  plaintiff  de- 
clared in  debt  for  the  escape,  with  a  count  for  money  had 
and  received. 

Mr.  Serjt.  Bbsut,  on  a  former  day,  moved  to  set  aside 
the  proceeding,  on  the  ground  that  a  capias  ad  satisfacien- 
dum did  not  lie  against  bail,  in  this  court,  on  their  recog- 
nizance (a) ;  and  consequently,  was  a  nullity.  It  only  lay, 
he  said,  where  the  process  was  against  the  person  ((). 
The  Chief  Justice,  however,  recommended  him  to  move 
to  quash  the  writ ;  observing  that,  if  that  were  absolutely 
Toid,the  proceedings  would  also  be  void,  and  the  defend- 
ant might  demur ;  but  that  he  should  have  great  diffi- 
culty in  pronouncing  it  void  by  the  general  law,  because 
in  the  Kings  Bench  it  was  the  practice  to  sue  out  this  writ 
against  bail  >  it  could  therefore  only  be  irregular,  as  being 
against  the  practice  of  this  court  (c), — A  rule  msi  was 
accordingly  granted  to  quash  the  ca.  so. 


(a)  Tkrougkfon  ▼.  Cl*rh>  8  Ttmm.  1 13. (6)  In  Bnbtrf*  case, 

3  Co.  12,  it  ia  laid,  •  The  body  of,tbe  defendant  waa  not  liable  to  exe- 
'cution  for  debt,  at  the  common  law;  13  H.  4,  J.  But  the  com- 
'  moo  Ibw,  which  is  the  preserver  of  the  common  peace  of  the  lana% 
'  did  abhor  all  force,  as  a  capital  enemy  tp  it ;  and  therefore,  against 
•those  who  committed  any  force,  the  common  law  did  subject  their 
'  bodies  to  imprisonment,  &c;  and  therefore  it  is  a  rnJe  in  law  that 
'  in  all  actions  quart  vi  et  armis,  capias  lies ;  ami  where  capias  lies  in 
'process,  there,  after  judgment,  ca.  sa.  lies,'  &c      Se*  also  3Salk. 

186. (c)  See  Tidd,  1000,  6th  edition.  The  recognizance  of  bail 

in  J£  B-  by  bill »  a  leneral  undertaking  that  the  defendant  shall  pay, 
or  render;  Titft  Forms,  1 1*.  4th  edition:— In  &  P-  it  »  «*  ac- 
knowledgment ofasom  certain*  to  be  let  led  on  their  goods  and 
Unds^lbid.  115. 


laic 

w. 
Moxox. 
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Mr.  Serjt.  Sosanquet  now  shewed  cause  against  it ;  and", 
though  he  admitted  that  the  bail  might  have  applied  in 
the  first  instance  to  set  aside  the  writ,  contendbd  that  the 
court  would  not  interfere  at  this  distance  of  time  (a),  and 
that,  too,  for  the  relief  of  the  sheriff.  It  was  decided 
in  the  case  of  Siackford  v.  Austen  (*),  that  if  the  sheriff, 
on  being  paid  the  money,  set  the  prisoner  at  liberty  be- 
fore he  paid  it  over  to  the  plaintiff,  he  was  answerable  for 
an  escape ;  the  plaintiff,  therefore,  had  clearly  a  right  of 
action,  which  the  defendant  was  attempting  to  cut  down, 
by  setting  aside  the  writ  which  was  the  foundation  of  it. 
It  was,  however,  no  defence  for  the  sheriff,  that  the  writ 
hid  been-  erroneously  awards  (e). 

Mr.  Serjt.  BUsset,  amtri,  was  stopped  by  the  court. 

Lord  Chief  Justice  Gibbs.  I  was  it  first  struck  by  the 
length  of  time  which  intervened  between  the  arrest  and 
this  application ;  for  where  the  bail  have  lain  by  and  ac- 
knowledged the  validity  of  the  execution,  thereby  delud- 
ing the  plaintiff  into  further  expence,  the  court  will  not 
interfere.  In  the  present  case,  however,  the  sheriff  exe- 
cuted the  writ,  and  having  been  paid  the  money  by  one  of 
the  bail,  received  notice  that  be  must  hold  it  for  his  as- 
signees ;  and  he  made  his  return  accordingly. — The  bail 
had  nothing  to  complain  of  which  would  have  justified 
an  application  on  their  part  to  the  court;  for  they  were 
bound  to  pay  the  money,  and  did  pay  it ;  though  an  ac- 
tion of  trespass  might  have  Iain  against  the  sheriff  for  the 
false  imprisonment.  Under  these  circumstances,  I  think 
the  sheriff  ought  to  be  relieved  from  the  action  for  the 
escape ;  but  if  the  plaintiff  chuse  to  go  on,  on  the  count  for 


t  ^xPa^V/JU?a""9  TttunJ.  m  W- (*)  14  East,  40*.— 

(c)  bhenff  of  Durham's  case,  Cro.  EL  576.    Dt.  Druru's  case,  8 


IK  *HE  FIFTY-SIXTH  YI4R  OF   QEO.  III.  289 

money  bad  and  received,  we  shall  not  interfere;  And  he  1016. 

will  not  be  precluded,  by  our  setting  aside  the  capias  ad      Wooqiv 
satisfaciendum,  from  so  proceeding.  v.. 

Per  Curiam,— The   capias  ad  satisfaciendum       v 
to  be  set  aside ;  and  the  count  for  the  escape 
to  be  struck  out  of  the  declaration ;— the 
sheriff  paying  the  costs  of  that  count,  and 
of  the  application. 


PARK  V.  HAMMOND.  Friday,  Feb.  g. 

T^is  action  was  brought  against  the  defendant  for  negli-  ^^j^a^' 

gence  in  effecting  a  policy  of  insurance  on  the  following  ker,  in  London, 

instructions,  contained  in  a  letter  from  the  plaintiff,  dated  « shipped  or?**^* 

Malaga,  November  20th,  1814.     « I  request  you  will  in-  \  £»«*  l*e 

•sure  £lOOQ  on  goods*  shipped  on  board  the  Peart,  E.  •  Gibraltar  to 

1  Callow  master,  from  Gibraltar  to  Dublin,  with  or  without  \  Du^in  *'  ad',:li 

ing  that  *  he  will 
*  convoy:  I  have  every  reason  to  expect  we  shall  sail  with-  « take  the  ri*k 

1  oot  convoy,  having  only  a  few  tons  of  wine  for  ballast,  )  fJ-oin'S^^a 

1  and  the  remainder  green  fruit.    I  take  the  risk  myself  *  to  Gibraltar 

'from  this  to  Gibraltar  bay,  where  I  shall  send  a  letter  \  fe^™  fc. 

c  on  shore.    I  hope  you  will  take  care  there  is  a  return  * ter  on  shore.*-* 

1  for  convoy  or  safe  arrival/    The  policy  was  effected  on  the  whole  of 

the  17th  of  December,  1814,  in  the  usual  frym,  on  goods,  {Jj^er1^™ 

at  and  from  Gibraltar  to  London,  with  liberty  to  seek,  join  broker  should 

and  exchange  convoys,  at  a  premium  of  six  guineas  per  Vhe*  ^Hcy*  that 

cent'.;  to  return  £2  per  cent,  for  convoy  and.  arrival. — The.  the  goods  were 

cause  was  tried  at  Guildhall,  at  the  sittings  after  last  ifefi-  .  ™  ^should- 

ehadmas  term,  before  Lord  C.  J.  Gibbs,  when  it  appeared  Pave  effected  the 

that  the  ship  sailed  from  Malaga  on  the  2d  of  Dec.,  and  from  Gibraltar 

arrived  in  Gibraltar  bay  on  the  .9th,  but  did  not  touch  at  ***•  rand  ni"  *l, 

J  '  and  from  Gibral* 

Gibraltar,  or  come*to  an  anchor;  that. the  captain  sent  the  tar. 
letters  on  shore  by  an  jBgemrts  boat  v  that  the  ship  sailed/ 
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l8**»         from  the  bay  without  convoy,  and  was  lost  oft  her  voyage 
•  Paik      '  to  Dublin.    His  Lordship  being  of  opinion  that  the  legal 
„    *-  effect  of  the  policy  was,  that  it  should  attach  on  goods 

laden  at  Gibraltar  pjjjjr,  whereas,  according  to  the  in* 
structions,  ft  ought  \0  have  been  staged  that  the  goods 
were  ladqp  at  Afalaga,  the  jury  found  a  verdict  for  the 
plaintiff* 

Mr.  Sefjtw  Copley,  on  a  former  day,  radVed  that  this 
Verdict  might  be  set  aside,  and  a  new  trial  grahted,  on 
two  grounds ;  first*  that  the  terms  of  the  plaintiff's  letter 
had  been  complied  with,  or  at  least,  that  there  had  not 
been  that  species  of  crassa  mgligentia  on  the  part  of  the 
defendant  to  make  him  responsible  \ — secondly,  that  the 
.  plaintiff  could  only  recover  against  the  broker,  by  making 
out  such  a  case  as  would  have  entitled  him  to  recover 
againit  the  under-wrhers ;  now  he  could  never  have 
recovered  on  a  policy  (  at  and  from  Gibraltar  to  DMn> 
because  the  vessel  had  never  been  at  Gibraltar*  *nd  con- 
sequently there  had  been  no  inception  of  the  risk. — A 
rule  nisi  was  granted  on  the  second  ground  only,  against 
which. 

The  SoKator-Gimral  now  shewed  cause,  and  contended  " 
that  a  policy  at  and  from  Gibraltar,  &c.  would  attach  by 
the  vessel  being  in  the  bay;  for  there  could  be  no  parti- 
cular spot  to  which  it  was  necessary  that  the  ship  should 
come,  in  ortjer  that  the  policy  should  attach.  But  if  that 
were  not  so,  the  policy  should  have  been  effected  '  at 
'  and  from  Gibraltar  bay,'  for  it  was  plain  from  the  latter 
part  of  the  plaintiff9*  letter,  that  such  were  his  in- 
tentions* 

Mr.  Strjt.  Copley,  ottri,  said  that  the  terms  of  the 
letter  were,  at  best,  very  equivocal.  Suppose  the  policy 
hid  been  at  and  from  Gibraltar  bajv  anil  the  ship  had 
gene  into  Gibraltar ;  the  pttmiff  woidd  hare  «aid  it 
mm  >  4n&*ridn,  and  wodl*{have  turned  Ike  defendant 
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round  cm  the  strict  ftMW  of  the  letter,  as  he  iWw  rt-  1**6* 

Led  on  the  constructive  terms  of  it.    The  exftess  direc-         pAftyc 
tions  were  to  fcfcttre  from  Gibraltar;  tad  though,  from      _.     °- 
other  part*  of  the  letter,  it  mighcbe  inferred  that  the 
plaintiff  intended  the  insurance  to  be  effected  from  Gib- 
robarbxf,  it  was  not  a  cast  ift  Which  the  broker  ought 
to  be  charged. 

Lord  Chief  Justice  Ofiis.  It  would  have  beefc  im- 
possible to  have  put  this  case  more  clearly  or  ingeniously, 
on  the  part  of  the  defendant,  than  my  brother  Copley  has 
pot  it ;  but  I  <fc>  not  think  there  is  sufficient  ground  laid 
for  questioning  this  verdict.  The  real  act  of  negligence 
on  the  part  of  the  defendant,  was  that  he  did  not  state 
that  the  goods  were  laden  at  Malaga.  That  he  ought  to 
hro  done  so,  if  he  knew  the  fact,  every  merchant  would 
agree;  and  the  letter  expressly  communicates  that  fact; 
for  it  states  that  the  plaintiff  will  take  the  risk  on  himself 
from  Malaga  to  Gibraltar  bay.  From  which,  and  from 
•ther  parts  of  the  letter,  it  is  also  clear  that  the  insurance 
should  have  been  effected  from  Gibraltar  bay  only ;  that 
the  ship  would  not  go  to  Giirultaf,  but  would  proceed 
through  the  gut  home.  I  do  not  say  whether  an  insur- 
ance from  Gibraltar  bay,  would  have  been  satisfied,  by  . 
the  voyage ;  but  whether  it  would,  or  not,  the  broke* 
might  to  have  known  how  tfhe  insurance  Should  hive 
been  effected.  He  has,  howeVfer,  raised  another  insur- 
mountable objection,  by  not  stating  that  the  goods  were 
laden  at  Malaga. 

Mr.  Justice  Dallas.  The  only  question  on  which 
the  rule  was  granted  was,  whether  the  plaintiff's  letter 
amounted  to  orders  to  insure  at  Gibraltar,  or  Gibraltar 
bay.  By  the  latter  part  of  the  letter,  it  was  clear  that 
the  ship  was  to  proceed  laden  from  Malaga^  and  that  from 
thence  to  Gibraltar  bff,  the  plaintiff  would  take  the  risk 
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X810. 


Park 
o. 


on  himself  $  the  defendant,  therefore,  was  bound  to  have 
effected  the  insurance  from  Gibraltar  bay  only. 

Mr.  Justice  Park.  So  many  years  have  elapsed  since 
the  case  of  Robtrtson  v.  French  (a)  was  decided,  which  has 
been  recognized  down  to  a  very  late  case  in  Maul  and 
Sdwyn  (4),  that  every  broker  must  be  supposed  to  be 
acquainted  with  the  principle,  that  a  policy  on  goods  laden 
at  one  port  will  not  cover  goods  laden  at  an  anterior 
port  -.—Then  it  appears  by  the  plaintiff's  letter,  that  the 
ship  was  never  intended  to  go  to  Gibraltar.  There  ap- 
pears, therefore,  to  have  been  gross  negligence  on  the  part 

of  the  defendant. 

Rule  discharged. 

(a)  4  East,  130.— (fc)  Mellhh  v.  AUnuit,  «  3f.  &  S.  IfJfi. 


Saturday. 
Feb.  10. 

Bail  are  not  to  be 
considered  as 
sureties  for,  or 
as  liable  for  the 
debt  of  a  bank- 
rupt, within  the 
meaning  of 
49  O.  3,  c.  121, 

5.8 


HBWES  V.  MOTT. 
HALBY  V.  MOTT. 

M&*  Serjt.  Oasl&w,  on  a  former  day  in  this  term*  ob- 
tained a  rule  calling  upon  the  plaintiff  in  each  of  these 
actions,  to  shew  cause  why  the  defendant  should  not  be) 
discharged  out  of  custody,  he  having  become  bankrupt, 
and  obtained  his  certificate.  The  plaintiffs  had  been 
bail  for  the  defendant*  in  a  former  action,  and  being 
fixed  with  the  debt,  paid  a  composition  after  the  com- 
mission issued.  The  ground  of  this  application  was  that, 
*  at  the  time  of  issuing  the  commission,  they  were 
c  sureties  for/  or  at  least,  '  were  liable  for  the  debt 
'of  the  bankrupt,'  and  therefore  Height  prove, wide* 
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the  commission,  by  virtue  of  stat,  49  Geo.  3,  c.  121,  J?l& 


He  WES 


/.  3.  f». 

Mr.  Serjt.  Best  now  shewed  cause  against   the  rule,  v. 

and  said  that  the  act  could  only  operate  where  the  party         Mbrr. 
stood  in  the  relation  of  surety  at  the  time  of  the  bank- 
ruptcy, Which  the  plaintiffs,  he  contended,  did  not. 
The  bail  were  only  answerable  for  the  defendant's  4p-' 
fearance.—  The  court  called  on 

Mr.  Serjt.  Qmsloiv>  in  support  of  the  tule.  The  plain- 
tiffs, he  4aid,  were  to  be  considered,  not  so  much  m 
the  light  of  sureties,  as  of  persons  liable  for  the  debt.  The 
practical  effect  of  the  transaction  was  what  the  court 
must  consider.  There  was  a  difference  between  bail 
to  the  sheriff,  and  bail  above,  because  the  former  could 
not  surrender  the  defendant;  and  though  they  wfre  not 
sureties,  in  strict  terms*  for  the  payment  of  the  debt,  yet 
the  moment  the  bond  was  forfeited,  and  the  assignee  be- 
came entitled  to  recover,  the  bail  became  liable  for  the  debt, 
and  therefore  came  within  the  act,  the  gravamen  of  which 
Was  the  liability  at  the  time  of  the  bankruptcy. 

Lord  Chief  Justice  Gibbs.  My  brother  Onslow  has 
put  this  case  on  the  only  ground  on  which  it  could  stand; 
but  on  considering  the  act,  we  do  not  think  that  bail  are 
to  be  considered  as  sureties  for,  or  as  liable  for  the  debt 
of  the  bankrupt,  within  the  meaning  of  the  act.  They 
enter  into  a  bond  for  the  defendant's  appearance,  and 
their  immediate  responsibility  is  to  the  sheriff.  Being  a 
question  of  general  importance,  we  have  communicated 
with  the  King's  Bench  on  the  subject,  and  they  agree 
with  us  in  thinking  that  bail  are  not  to  be  considered  as 
sureties  within  the  act. 

Per  Curiam, 

Rule  discharged* 
'-  ■         ^ 

(«)  Vid.  anU,  3*7  (a).  The  court  on  that  occasion  refused  to  enter 
an  exonerwtur  on  the  bail-piece  in  these  two  actions,  on  the  ground 
that  the  defendants  remedy,  if  he  had  any,  was  bj  audita  quetelL 

VOL.  II,  O 
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Saturday, 

Feb.  10.  carle,  demandant}  oraM,  tenant ;  maso*,  vouchee. 

The  court  will      ]\|R.  Serjt.  Vaughan  moved  that  a  recovery,  which  Wtt 

not  amend  a  re-         «...«-  ^ 

covcrv,  by  add-     suffered  in  Trinity  term  1814,  of  lands  and  premises  at 

the  prOTiS!^    ThorPe^  in  the  countv  of  MHiti!""*  by  the  description 
'under  the  word     of  '  one  messuage,  two  gardens,  one  hundred  and  sixty 

where  thaTword  ' acrcs  °*  *an(*»  s*xt7  acres  °f  meadow,  sixty  acres  of  pas* 

does  not  occur  in  « ture,  and  common  of  pasture  for  all  manner  of  cattle, 

the  operative 

part  of  the  deed.   '  with  the  appurtenances,9  should  be  amended  by  adding 

the  words, '  and  also  all  and  all  manner  of  tithes  whatao- 
c  ever,  yearly  arising,  growing,  or  renewing,  from  and 
'out  of  the  premises  aforesaid j'-^-it  having  been  disco- 
vered, since  the  recovery  was  suffered,  that  there  were 
certain  tithes  belonging  to  the  estate;  and  a  former 
recovery  having  been  suffered  in  Easter  term,  1772, 
of  the  same  premises,  in  which  those  tithes  were  in- 
cluded : — The  premises  were  described,  in  that  part  of 
the  deed  to  lead  the  uses  by  which  the  property  is  con- 
veyed, in  the  manner  above-stated,  but  they  were  after- 
wards referred  to  under  the  general  description  of  ( the 
'  said  hereditaments  and  premises  *'  and  the  learned  Ser- 
jeant referred  to  the  case  of  Garden,  demandant  $  Hall, 
tenant,  and  Cdclaugh,  vouchee  (a) ;  where  the  court  in- 
serted the  word  tithes,  the  deed  to  lead  the  uses  having 
conveyed  all  the  hereditaments  of  the  vouchee.  The  Chief 
Justice,  however,  observed  that  in  that  case,  the  pre- 
mises were  actually  conveyed  under  the  word  heredita- 
ments ;  that  here,  all  that  the  parties  Intended  to  convey 
were  recited  fully  in  the  operative  part  of  the  deed, 
without  using  the  word  hereditaments,  and  were  after* 
wards  mentioned,  by  way  of  recapitulation,  under  that 


(a)  t  N.R.  431.  The  same  amendment  waa  allowed  under  the 
word  hereditaments,  of  a  recovery  in  which  Dowse  was  demandant ; 
-Lloyd,  tenant  $  and  Reeve,  vouchee :  %  &.  &  P.  578. 
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titles  and  that  if  this  amendment  were  allowed,  the  re-  1910*  . 


covery,  would  not  be  supported  by  the  deed :— The  court,        q^ 
accordingly,  demandant; 

Refused  the  amendment.  Slant* 

Masok, 
vouchee. 


boss,  demandant ;  willshen,  tenant ;  worge,  vouchee.        Fe£  i  <£* 

Ma.  Serjt.  Vaughan  moved  that  this  recovery,  which  Nor  by  striking 
was  suffered  in  Hilary  term  1802,  and  which,  after  a  ^fr*"^0* 
description  of  divers  messuages,  lands,  tenements,  tythes,  *™thuting  'all 
and  hereditaments,  contained  the  words '  and  also  all  other  ing  from  the 
'the  freehold  lands,  tenements,  and  hereditaments  what-  lwMb conv«y*d. 
'  soever  of  the  said  G.  Worge!  might  be  amended  by 
striking  out  the  words  c  a  portion  of  tithes  issuing  out  of 
'  certain  lands  called  Parker's  Croft  and  Spittle  Lands  in  the 
'  parish  of  Battle ;'  and  inserting' '  all  the  tithes  of  corn, 
'grain,  hay,  and  other  tithes,  under  the  denomination  of 
'  great  tithes,  yearly  arising,  &c.  from  certain  lands,  &c.' 
particularly  described.  There  was  an  affidavit  which  stated 
that  the  vouchee  was  entitled  to  all  the  tithes  of  the  lands 
conveyed,  and  that  it  was  the  intention  of  the  parties 
that  they  should  pass.    But  the  Chief  Justice  said  that 
the  words  'portion  of  tithes9  were  a  technical  and  well- 
known  expression,  and  were  applicable,  in  general,  to 
those  tithes  to  which  a  parson  was  entitled  in  another 
parish ;  that  this  was  therefore  an  almost  incredible  mis- 
take *  that  part  of  the  tithes  might  have  been  sold  before 
the  recovery  was  suffered,  in  which  case,  the  amend* 
mem  prayed  for  would  be  striking  out  the  title  of  such 
purchaser* — The  court,  accordingly,  would  only  allow 
the  recovery  to  be  amended,  by  adding  such  words  from 
the  deed  as  might  have  been  omitted,  and  were  not  in- 
consistent with  the  description,  as  it  stood. 
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181(5. 

Ross, 
demandant ; 

WltLSHBV, 

tenant ; 
Won  erf, 
vouchee.' 
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The  Chief  Justice  took  this  opportunity  of  observing 
on  the  increasing  number  of  these  applications,  and  of 
the  extent  to  which  amendments  of  fines  and  recoveries 
were  prayed :  His  Lordship  thought  that,  so  far  from 
considering  them  as  motions  of  course,  it  required  as 
much  nicety  to  see  whether  an  amendment  were  fit  to  be, 
granted,  as  to  give  an  opinion  on  a  title;  and  added  that 
henceforth  the  court  would  keep  a  wary  eye  on  appli- 
cations for  amendment*. 


Monday, 
Feb.  I*. 

A  quantity  of 
gunpowder  is  ex- 
ported,  for  a  part 
of  which  only,  a 
licence  has  been 
obtained : — Held 
that  the  exporta- 
tion of  the  excess 
only  was  illegal 5 
and  therefore, 
that  an  insurance, 
effected  on  the 
whole  cargo, ' 
might  be -sup- 
ported as  to  so 
much  for  which 
the  licence  was 
obtained  j— 
whether  the 
property  of  the 
same,  or  of 
different  per- 
sons/ 


kbie  and  others  v.  andraade. 
This  was  an  action  on  a  policy  of  insurance,  dated  the\ 
£2d  of  September  1814,  on  goods,  on  board  the  ship  Ann% 
at  and  from  London  to  Madeira,  and  was  tried  before 
Mr.  Justice  Dallas,  at  Guildhall,  at  the  sittings  after  last 
Michaelmas  term,  when  it  appeared  that  the  ship  sailed  on 
the  5th  of  November y  1814,  and  was  captured  in  the  course 
of  her  voyage  by  an  American  privateer ;  that  she  had  on 
board  300  barrels  of  gunpowder,  which  formed  the  chief 
part  of  her  cargo ;  that  a  licence,  dated  2 1st  of  October  ,  had 
been  granted  to  the  plaintiffs,  by  name,  for  150  barrels, 
and  that  another  licence,  dated  24th  Oct.,  had  been  granted 
to  Messrs.  W.  R.  and  C5o.  to  export  150  more  ;  but  that 
licence  was  not  produced,  and  there  was  no  evidence  to 
shew  any  privity  between  them  and  the  plaintiffs  ;or  that 
the  second  licence  applied  to  the  gunpowder  in  question. 
The  bill  of  lading  was  marked  in  the  margin  K.  150  and 
W.  R*  150,  which,  it  was  suggested,  referred  to  the 
plaintiffs,  and  to  W.  R.  arid  Co.  respectively ;  but  the 
jury  said  that  these  marks  were  very  arbitrary,  and  that 
nothing  could  be  inferred  from  thence  as  to  the  owners 
of  the  goods.  It  was  objected  for  the  defendant,  that  the 
licence  to  IV.  R.  and  Co.,  even  supposing  that  it  applie^J 
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t<?  the  second  150  barrels,  could  not  be  transferred  to  the  1QI& 

plaintiffs,  and  therefore,  that  the  whole  voyage  was  illegal.  Keir 

The  learned  judge  expressed  no  decided  opinion  on, the      A      9m 
subject,  except  that  an  act,  prohibiting  the  exportation  of 
gunpowder  in  time  of  par,  was  to  be  strictly  enforced ; 
but  directed  a  verdict  for  the  plaintiffs,  reserving  to  the 
defendant  liberty  to  move  to  set  it  aside. 

Mr.  Serjt.  B<st,  accordingly,  on  a  former  day  in  this 
term,  moved  to  enter  a  nonsuit.     The  exportation  of 
gunpowder  had  been  prohibited  by  several  statutes.    By 
12  Car.  2,  c.  4,  x.  J  2,  the  king  was  empowered  to  pro- 
hibit, by  proclamation,  the  exportation  of  gunpowder,  but 
no  penalty  was  imposed  on  the  breach  of  such  prohibition: 
The 29  Geo.  2,  c.  16,  which  referred  to  the  12  Car.  2,  and 
the  other  previous  statutes  on  the  subject,  enacted  (sect.  2*) 
that  whatever  quantity  of  powder  should  be  exported  . 
contrary  to  such  proclamation,  should  be  forfeited :  The 
S3  Geo.  3,  c.  2,  s.  4,  provided  further  that  the  ship  in  . 
which  it  should  be  so  exported  should  be  also  forfeited, 
and  imposed  certain  penalties  on  the  parties.    The  latter 
xt,  he  admitted,  would  not  vitiate  the  whole  transaction, 
because  it  only  added  certain  penalties }  but  those  penal* 
ties  did  not  lessen  the  effect  of  the  former  acts,  and  the 
12  Car.  2  was,  of  itself,  sufficient  to  make  the  whole  voy^  • 
age  illegal.     He  cited  Law  v.  Hodson  (a),  to  shew  that 
where  a  thing  is  prohibited  under  a  penalty,  not  only  the  ■ 
penalty  is  incurred  by  the  breach  of  such  prohibition*  :    - 
but  the.  whole  transaction  is  illegal.— A  rule  nisi  being 
granted, 

The  Solicitor  General  and  Mr.  Serjt.  Len$9  on  a  subset 
quent  day -shewed  cause,  and  contended  that  the  plaintiffs  ' 

(a)  11  East,  300.    But  that  case,  was  on  stat.  17  G  3,  c.  42,  the 
policy  of  which,  as  Mr.  Justice  Bay  ley  observed,  was  to  protect  the   * 
buyer  (of  bricks)  against  the  fraud  of  the  seller ;  and  the  reporter   - 
notes  the  distinction  between  that  case  and  Johnson  p.  Hudson,  1 X 
East  180,  where  the  illegality  was  only  a  breach  of  a  rereoue  regur 
jttion. 
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1810.  were  entitled  to  recover  the  amount  of  the  150  barrels, 

^T^  for  which  the  licence  had  been  obtained.    The  operation 

».  of  the  acts  which  had  been  mentioned  was,  to  prohibit  the 

ndeaade.  exportation  of  gunpowder  without  a  licence;  to  confis- 
cate what  should  be  so  exported)  and  the  ship  in  which 
it  should  be  exported,  and  to  impose  certain  penalties; 
but  not  to  vitiate  the  whole  voyage*  so  as  to  prevent  a 
party  from  insuring  other  goods  which  were  legally  on 
board.  Suppose  a  person  were  to  import  goods,  partly 
contraband  and  partly  legal ;  the  former  would  be  liable 
to  seizure,  and  the  importer  to  penalties,  for  them;  bat 
the  importation  of  the  latter,  and  an  insurance  upon  them, 
would  be  valid  ; — and  whether  the  same  person  were  the 
proprietor  of  both,  or  not,  was  unimportant.  [Lord  C.  J. 
Gibbs.  We  have  decided  in  the  case  of  Pusebtll  v.  All* 
nutt  (6),  that  where  goods,  enumerated  in  a  licence,  are 
imported  firdm  an  hostile  country,  with  others  not  licensed, 
the  insurance  on  the  former  goods  remains  valid:  But 
in  this  case,  could  the  owner  have  insured  the  ship,  sup- 
posing him  to  have  been  cognizant  of  the  illegal  part  of 
the  transaction  ?  The  ship  being  one  entire  article,  and 
having  been  made  liable  to  forfeiture  by  33  Geo.  3,  c.  2, 
perhaps  she  could  not  have  been  insured  ;  but  goods  stood 
on  a  different  principle. 

Mr.  Serjt.  Best,  contrh,  insisted  that  the  cargo  was  not 
capable  of  separation,  and  that  therefore  the  whole  trans- 
action was  illegal.  If  the  cargo  had  consisted  partly  of 
articles  which  required  a  licence,  and  partly  of  those  which 
did  not,  the  former  would  have  been  protected;  but  if 
the  whole  required  a  licence,  and  a  licence  were  obtained 
for  part  only,  the  licence  could  be  applied  to  none,  be- 
cause it  was  obtained  fraudulently.  But  admitting  that 
it  had  been  properly  obtained,  it  did  not  specify  to  what 

particular  barrels  it  was  to  be  applied ;  it  therefore  could 

.i  -  — — — "^—  *     " 

(J>)4T*m.'?9t. 
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Cdvtr  none  of  it.    The  contract  of  insurance  was  one  en-  %%\G. 

tire  contract,  attaching  at  die  same  instant  on  all  that  was  Kkir 

the  subject  of  it.  »• 

The  Chief  Justice  said  it  was  a  very  important  question, 
and  that  the  court  would  take  time  to  consider  of  it;— 
and  that  if  any  case  should  occur  on  the  subject,  the  court 
would  wish  to  hear  it.  On  this  day,  the  judgment  of  the 
court  was  pronounced  by 

Lord  Chief  Justice  Gibbs.  This  was  a  motion  for  a 
nonsuit,  on  the  ground  that  the  goods,  which  were  the 
subject  of  the  insurance,  were  illegally  put  on  board.  As 
to  the  law  of  the  case ;  the  question  arises  on  the  ex- 
portation of  gunpowder,  as  prohibited  by  certain  statutes. 
Now  on  this  subject,  we  must  look  to  the  forfeitures  and 
penalties  imposed  by  these  statutes;  for  those  regulations 
are  to  be  found  in  the  statute-book  only ;  and  it  appears 
by  those  statutes,  that  the  powder  which  is  exported  con* 
trary  to  the  proclamation,  and  the  ship  exporting  it,  are 
subjected  to  confiscation,  and  that  the  parties  are  made 
liable  to  penalties ;  but  nothing  more.  The  facts  of  this 
case  are  that  the  plaintiffs,  being  desirous  of  exporting 
some  gunpowder,  obtained  a  licence  for  150  barrels,  which 
were  put  on  board,  together  with  150  more,  for  which 
no  licence,  had  been  obtained: — I  take  that  fact  as  it 
stands,  taking  no  notice  of  any  thing  which  was  suggested 
as  accounting  for  that  circumstance,  because  nothing  of  the 
kind  was  proved.  The  plaintiffs  caused  their  goods,  which 
were  sent  on  this  voyage,  to  be  insured ;  and  a  loss  hap- 
pened by  capture.  When  the  under-writers  are  called 
upon  to  pay  the  loss,  they  defend  themselves  on  the  ground 
that  the  voyage  was  illegal;  or  at  least,  that  there  is 
something  in  the  transaction  which  vitiates  it  as  to  the 
plaintiffs,  and  puts  them  out  of  a  situation  to  recover  > 
against  the  underwriters ; — that  as  part  of  the  powder, 
which  was  the  subject  of  the  insurance,  was  exported 
without  a  licence,  the  whole  insurance  was  illegal.  We 
have  no  difficulty  in  dealing  with  the  excess  of  the 
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1810.  powder,  above  that  for  which  the  licence  was  obtained ;     ' 

Keir  ^or  M  *e  exportation  of  that  excess  was  illegal,  the  in- 

*•  surance  of  it  was  certainly  illegal  also.     But  the  156 

barrels,  for  which  the  licence  wasobtained,'  stand  on  a  very    l 
different  ground.     If  they  could  not  have  been  seized  as 
forfeited,  there  is  no  ground  on  which  the  insurance  of 
them  can  be  impeached :  It  appears  from  the*  acts,  that  the 
powder  which  is  exported  without  a  licence,  and  the  ship, 
which  so  exports  it,  are  both  forfeited ;  but  no  other  part 
of  the  cargo,  whether  belonging  to  the  persons  who  have 
so  illegally  exported  part  of  it,  or  to  any  other  person, 
if  made  subject  to  forfeiture ;  the  insurance,  therefore,  of 
such  other  part  is  good.    It  has  been  contended  that  the 
licence  can  be  applied  t6  no  part  of  the  cargo,  because 
of  the  150  barrels  which  were  put  on  board  after  it  had 
been  obtained;  but  we  think  that  the  150,'  for  wnich  the 
licence  was  obtairied,  remain  untouched  by  the  illegality  of 
tfce  other  transaction,  and  that  as  far,  therefore,  as  the  in- 
surance pn  that  number  extends,  the  action  may  be  sup- 
ported, but  no  further ;— and  consequently,  that  the  value 
of  the  powder  exceeding  that  number  must  be  deducted. 
Per  Curiam, 

The  verdict  to  be  reduced  to  the  value* 
>    of  one  hundred  and  fifty  barrels. 


Feb.  lit!  NICHOLLS  V.  NfclLSO><. 

not'regulate  their  Mr.  Serjt.  Pell,  in  opposing  the  discharge  of  a  prisoner, 
Proheed,in?'  aS  '  w^°  aPP^e<*  t0  be  discharged  under  the  Lord's  act  (*)> 
of  an  insolvent,    made  two  preliminary  objections :  First,  that  he  had  been 

by  what  has  . 

passed  in  the  ~ " — — — -     ■ 

insolvent  debtor',  ,  («)  32  Geo.  2,  c.  2&,  s.  13. 

court ;  therefore, 

it  is  no  ground  for  opposing  his  discharge,  that  he  has  been  remanded  in  that  court  for 
fraud.  An  application,  within  the  second  term  after  the  prisoner  it  charged  in  exe- 
cution, is  sufficient  within  the  Lorf*  act,  32  G.  2,  «.  28,  *.  13. 
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twice  brought  up  before  the  court  of  Insolvent  debtors,  and 
had  been  remanded  for  wilfully  and  fraudulently  con* 
ceiling  his  property*  This  court)  he  .admitted,  had  con- 
current jurisdiction  with  the' Insolvent  s  court;  but  the 
question  was,  whether  they  would  assist  a  prisoner,  who 
had  taken  his  chance  of  imposing  on  the  Insolvent's  court, 
and  then  attempted  to  practise  the  same  fraud  on  this 
court. — Secondly  ,  he  objected  that  this  application  came  too 
late :  The  prisoner  was  charged  in  execution  on  the  15th 
djnne  1815,  the  day  after  the  end  of  Trinity  term;  and 
by  the  13th  action  of  the  Lord's  act,  he  must  exhibit  his 
petition  '  before  the  end  of  the  first  term,  next  after 
(  he  was  charged  in  execution/ 

The  court,  however,  said  that  the  court  of  Exchequer, 
after  communication  with  the  King's  Bench,  had  decided 
that  the  jurisdiction  of  the  Insolvent's  court  did  not  super- 
sede the  authority  of  the  superior  courts  j  and  that  though 
what  had  passed  in  the  Insolvents  court  raised  a  strong 
presumption'  of  fraud  against  the  prisoner,  they  'could 
not  take  the  proceedings  in  that  court,  as  the  founda- 
tion of  theirs* — With  respect  to  the  application  having 
been  made  too  late,  the  officers  of  the  court  said  that  if 
it  were  made  in  the  second  term  after  the  prisoner  was 
charged  in^xcution,  it  had  always  been  held  sufficient  (*)» 

(a)  By  stat.  33  Geo.  3,  c.  6.  a.  5, '  any  debtor,  whofrom  ignormnce 
'trmuttik*,  neglects  to  take  the  benefit  of  the  act,  shall  be  entitled 
1  to  the  benefit  of  it,  as  if  he  had  taken  it  within  the  time  limited ;' 
which  act  has  been  held  to  extend  to  a  case  where  the  delay  was 
eeeuioned  by  the  miacoodact  of  tht  prisoner's  agent,  4  T.  R.  93  i  ; 
or  by  his  ignorance  of  the  creditor's  place  of  abode,  13  East;  lgt). 


1613. 
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MORGAN  V.  EDWARDS,  RIOBT,  and  BR  ANT  H  WAIT. 


Monday, 
Feb.  IS. 


Mr.  Serjt.  Pell,  on  a  former  day  obtained  a  rule,  calling  A  plaintiff  is  en- 

on  the  plaintiff  to  shew  cause  why  the  prothonotary  costs  of  those 

counts  only,  on 
which  he  obtains  jadgment ;  and  there  being  several  defendants,  tome  of  whom  suffer 
judgment  by  default,  makes  no  difference. 
VOL.  II.  P 
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%m^  should  not  review  his  taxation  of  costs,  under  the  fol- 
Mo* can  lowing  circumstances.  This  was  an  action  of  covenant 
Edwards,  against  three  defendants,  and  the  declaration  consisted 
of  three  counts,  on  three  different  leases :  Two  of  the  de- 
fendants let  judgment  go  by  default  ;  the  other,  Rigty, 
went  to  trial,  and  on  argument  in  bank,  on  certain  vari- 
ances between  the  deeds  and  the  declaration,  obtained 
judgment  on  two  of  the  counts  (a).  The  proihonotary, 
however,  allowed  the  plaintiff  his  costs  on  all  the  counts; 
considering  that,  as  two  of  the  defendants  had  suffered 
judgment  by  default,  he  was  not  at  liberty  to  cut  down 
the  plaintiff's  costs  as  to  them. 

The  Solicitor-General  how  shewed  cause  against  the 
rule,  and  relied  on  the  case  of  Norris  v.  fValdron  (ij9 
where  the  officers  of  the  court  certified  that  the  practice 
was  uniform,  that  if  the  plaintiff  have  a  verdict  on  any 
one  count,  he  is  entitled  to  his  entire  costs  on  the  whole 
declaration  :  So  in  Spicer  v.  TeasJale  (c). 

The  court,  however,  after  conferring  with  the  pro-* 
thonotaries,  who  said  that  the  practice  of  this  court  had 
been  made  conformable  to  that  of  the  Kings  Bench,  by 
the  case  of  Penson  v.  Lee  (*/),  so  that  now  the  plaintiff 
would  be  entitled,  in  general,  to  the  costs  of  that  count 
only  on  which  he  succeeded,  said  that  the  plaintiff 
could  not  hold  his  verdict  against  the  two  defendants,  who 
had  suffered  judgment  by  default,  for  more  than  he  had 
obtained  against  th^  third;  that  this  case,  therefore,  was 
not  substantially  different  from  the  usual  case ;  and  con- 
sequently that  the  rule  must  be 

Absolute. 


(«)  Ante,  p.  96. (*)  s  BL  1 199. (c)  2B.kP.4fr 

W)  «*.&?.  330. 
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Memoranda. 


Early  in  last  term ,  on  the  Sd  of  February,  died  Mr.  Justice 
Dampier,  one  of  the  judges  of  the  court  of  Kings*  Bench, 
and  was  succeeded  by  George  Sowley  Holroyd,  esquire,  who 
was  called  to  the  degree  of  Serjeant  at  law,  and  gave  rings 
with  the  motto,  *  Componere  legibus  orbem.' 

In  the  following  vacation,  on  the  1 5th  of  April,  Mr.  Jus- 
tice Le  Blanc,  another  of  the  judges  of  that  court,  died,  and 
was  succeeded  by  Mr.  Justice  Abbott,  who  had  sate  for  a  few 
days  only  in  this  court  \  and  James  Burrough,  esquire,  one 
of  his  Majesty's  learned  counsel,  was  appointed  to  suc- 
ceed Mr.  Justice  Abbott,  and  on  Saturday,  the  4th  of  May % 
he  was  called  to  the  degree  of  Serjeant  at  law,  and  took 
his  seat  on  the  bench.  He  gave  rings  with  the  motto, 
( Legibus  emendes! 

In  the  same  vacation,  Mr.  Serjt.  Vaughan,  Solicitor- 
General  to  the  Queen,  was  appointed  King's  serjeant,  and 
shortly  afterwards  was  promoted  to  the  office  of  Attorney- 
General  to  her  Majesty,  in  the  room  of  George  Hardinge, 
esquire,  deceased,  King's  counsel,  and  Chief  Justice  of  the 
Brecknock  circuit. 

In  the  course  of  the  same  vacation,  the  following  bar- 
risters were  appointed  his  Majesty's  counsel,  learned  in 
the  law. — James  Burrough,  of  the  Inner-Temple ;  Charles 
Warren,  and  Jonathan  Raine,  of  Lincoln's-Inn ;  James 
Scarlett  and  George  Harrison,  of  the  Inner-Temple;  James 
Trower,  William  Cooke,  Samuel  Tate  Benyon,  and  William 
Agar,  of  Lincoln  s-Inn ;  and  John  Bell,  of  Gray  VInn, 
esquires.  And Charles  Wether ell,  of LincolnVInn,  esquire* 
received  a  patent  of  precedence. 

VOL.  II*  '    Q 


Barfoot. 
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l  81 6.         *  modified  the  grant  itself,  as  a  covenant  for  the  redemp. 

Aleamirs      *  t*on  °*  an  annu't7 :*  ^nd  *°  &CaUaghan  v,  IngUbj  (*), 
v.  Lord  Ellenborough  said  that f  it  was  not  necessary  to  stat* 

'  powers  of  distress  and  entry,  except  so  far  as  they  created 
'  a  trust  which  brought  them  within  the  branch  of  the 
'  act  relative  to  trustees.9 — Here/however,  the  covenant 
bad  been  set  forth ;  and  the  only  question  was,  whether 
it  were  sufficiently  intelligible \  or  whether  it  were  ne- 
cessary to  recite  the  manner  and  form  in  which  the  in- 
surance was  to  be  effected. 

Mr.  Serjt.  Copley,  contrb,  said  that  an  additional  trust 
had  been  created  for  the  grantee  by  the  clause  of  in- 
surance, which  ought  to  have  been  stated ;  viz.  in  default 
of  the  grantor's  insuring  the  premises ;  and  this  defi- 
ciency was  not  supplied  by  the  words  of  reference,  '  at 
'  therein  mentioned.'  It  had  been  decided  in  the  case  Ex 
forte  Ansell  (3),  that  where  an  annuity  was  redeemable, 
the  terms  and  conditions  of  redemption  must  be  set 
forth  in  the  memorial ;  in  Often  v.  Knight  (*),  that  it 
was  not  sufficient  to  state  the  time  at  which  execution 
might  be  sued  out,  by  words  of  reference  to  the  deed ; 
and  in  Dolman  v.  Dolman  {d),  nor  to  state  that  the  consi- 
deration was  paid,  and  the  demise  made,  to  a  trustee,upon 
the  trusts,  and  for  the  purposes,  therein  mentioned;  without 
stating  the  trusts.  He  then  cit^d  Cummins  v.  Isaac  (e), 
as  very  similar  to  the  present,  in  which  Lord  Kenyen  held 
that  a  clause,  which  provided  that,  in  case  the  grantor  left 
the  kingdom,  he  should  pay  any  extra  expence  incurred  by 
die  grantee  in  insuring  his  life,  was  part  of  the  resgesU, 
which  ought  always  to  be  stated  in  the  memorial.  So,  in 
Tnjkrr.Jabnsm  (/),  Mr.  Justice  Lawrence  ma  of  opinion 


fa)  o  East,  ISO.— (6)  IB.kP.  fe. (c)  3  £.  &  P.  153. 

Hi  5  T.  R.  641 (f)  8  T.  R.  183 (/)  Ibid.  184. 
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that  the  memorial  ought  to  state  all  the  trusts,  as  well 
those  which  were  -  for  the  benefit  of  the  grantor,  as 
tor  that  of  the  grantee.  He  also  cited  Desenfans  v. 
O'Bfjem,  (a)f  Bradford  v.  Borland  (b\  and  Leicester  v. 
Lochwood  (c) ;  and  concluded  by  observing  that  all  the 
contradictory  cases  on  the  subject  might  be  reconciled  by 
this  principle;  that  the  trusts  must  be  set  forth,  as  far  as 
was  necessary  for  the  purpose  of  shewing  for  whom  and 
U  what  extent  the  trustees  held  their  trusts,  and  no 
further. 

Mr.  Serjt.  Lens,  in  reply,  said  that  if  the  principle!  for 
which  the  defendant  contended,  were  to  be  carried  to  its 
full  extent,  nothing  short  of  a  recital  of  the  whole  deed 
would  be  sufficient  •,  whereas  the  cases  to  which  he  had 
before  alluded,  of  Defaria  v.  Sturt,  and  Brown  v.  Rose, 
had  brought  the  subject  to  this  sound  distinction ;  that 
if  enough  appeared  on  the  memorial,  to  shew  for  whom 
a  party  was  trustee,  the  particulars  and  modifications  of 
the  trust  were  of  no  consequence.  In  Dolman  v.  Dolman, 
there  had  been  a  total  failure  of  compliance  with  the  ob- 
ject of  the  act;  for  it  neither  appeared  for  whom  the  party 
was  trustee,  nor,  except  by  inference,  that  he  was  trustee 
at  all.  In  Cummins  v.  Isaac,  Taylor  v.  Johnson,  and  Brad- 
fieri  ▼.  Borland,  the  objection  was  that  a  trust  had  been 
altogether  omitted ;  whereas  no  trust  had  been  omitted  in 
the  present  case,  for  the  clause  of  insurance  did  not  create 
any  new  trust,  it  was  only  an  extension  of  the  former 
trusts  9 — the  trustee  did  not  become  a  trustee  for  any  new 
person,  nor  in  any  new  character. 

Lord  Chief  Justice  Gibbs. — As  we  are  to  certify  in  this 
case  to  the  Master  of  the  Rolls,  I  shall  only  now  state 
the  question  on  which  it  arises.  The  deed  by  which  the 
annuity  is  granted  states  that  the  trustee  stands  in  that 


1816. 


Blbamirb 

V. 
Barfoot. 


(«)  3  East,  559 (*)  14  East,  445. (c)  1  M.  &  5.  587. 
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181&  character  for  the  grantee  to  a  certain  extent,  and  then 

Bleamikb      chains  a  covenant  that  the  grantor  shall  keep  the  pre- 

f.  mises  insured,  and  that  if  he  do  not,  the  grantee  nay 

Barfoot.       .  i  ^  <■  •     V  •  j  r 

insure  them,  and  in  that  case,  may  raise  money  to  defray 

the  expences  of  such  insurance,  by  the  same  means  as 
the  arrears  of  the  annuity.  The  objection  is,  that,  by 
the  operation  of  this  covenant,  something  further  is 
added  to  the  original  trust,  which  was  only  for  the  pro- 
tection of  the  annuity,  and  that  this  additional  trust 
should  have  been  set  forth  in  the  memorial.  Now  what 
does  the  statute  require  on  this  subject  ?  Only  that  the 
memorial  shall  state  the  names  of  all  the  parties,  and 
for  whom  any  of  them  are  trustees.  This  memorial  does 
so,  and  sets  out  the  trusts,  as  far  as  relates  to  securing 
the  annuity  and  recovering  the  arrears,  but  does  not,  in 
terms,  set  forth  the  covenant  for  insurance  to  its  full 
extent.  This  is  the  objection,  founded  on  what  I  will 
not  call  decisions^  but  certain  dicta  in  several  of  the  earlier 
cases  on  this  subject.  At  present  I  shall  only  say  that 
the  general  effect  of  some  of  them  has  been  restrained  by 
the  later  cases  : — I  have  only  stated  the  question,  not  the 
judgment  of  the  court. 

The  following  certificate  was  afterwards  sent  to  the 
Master  of  the  Rolls. — Having  heard  the  arguments  of 
counsel  in  this  case,  we  are  of  opinion  that  the  memorial  of 
the  annuity  is  a  good  and  sufficient  memorial,  as  required 
by  law  to  make  the  grant  of  the  said  annuity  valid. 

V.  GlBBS. 

R.  Dallas. 
J.  A.  Parjc. 
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MOO&E  and  others,  assignees  of  sheath  and  others,  M^ysf7' 

bankrupts!  v.  wrioht. 

This  action  was  brought  by  the  assignees  of  Messrs.  Wl?ere^*P 

Sheath  and  &.,  bankrupts,  who  had  been  bankers  at  itor-  assignees  of  a 

ton,  in  Lincolnshire,  to  recover  the  sum  of  £  1 447 :  17/ :  3</,  ^bt  due Vo^he* 

being  the  balance  of  the  defendant's  account  with  them,  bankrupt's  estate, 

The  defendant  gave  notice  of  set  off,  the  particulars  of  tet  off  notes  in 

which  consisted  of  notes  which  had  been  issued  by  the  J118  P^9Sess'on» 

issued  by  the 
bankrupts  before  the  bankruptcy. — At  the  trial  of  the  cause  bankrupt  before 

before  Mr.  Baron  Richards,  at  the  last  assizes  for  the  county  the  bankruptcy ; 
'  *    proof  that  notes, 

of  Lincoln,  the  defendant  proved  that  the  bankrupts  had  to  the  amount  of 

discounted  bills  for  him  in  notes  of  their  own,  to  the  iStoTis^an*111* 

amount  of  about  £100,  three  weeks  or  a  month  before  three  or  four 

the  bankruptcy;  and  the  jury  accordingly  found  a  verdict  bankruptcy,  was 

for  the  plaintiffs,  for  the  balance  only.  he.,(J  wfficieBt 

rf   •  «•  evidence,  from 

Mr.  Serjt.  Vaughan  now  moved  that  this  verdict  should  which  the  jury 

beset  aside,  and  a  new  trial  granted,  on  the  ground  that  ^^i"^^ 

the  defendant  had  not  given  sufficient  evidence  that  the  session  of  them 

notes,  which  constituted  his  setoff,  were  in  his  possession  Jhe  bankruptcy ; 

at  the  time  of  the  bankruptcy.    Infinite  frauds  might  be  without  iden- 

.     ,  ,  ,.  .*  .  ,    i,         tifyingthem 

practised  on  the  creditors,  if  parties  were  not  held  to  with  the  notes 

strict  proof  on  this  point;  and  therefore  the  defendant  produced* 

should  have  identified  the  notes  which  he  produced  with 

those  which  he  received  from  the  bank.  And  the  learned 

serjeant  adverted  to  some  circumstances  which  appeared 

at  the  trial,  from  which  it  was  to  be  inferred  that  the 

notes  which  the .  defendant  had  received  from  the  bank 

were  wanted  for  immediate  use,  and  had  therefore  most 

probably  been  paid  away  before  the  bankruptcy. 
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181^).  Lord  Chief  Justice  Gibbs. — There  is  no  doubt  as  to 

j^^E         the  law  of  this  case.    This  is  an  action  by  the  assignees 

*•  of  bankrupts,  against  their  debtor,  who  seeks  to  set  off 

WftlGHT 

against  the  balance  due  from  him  to  the  bankrupts'  estate, 
the  amount  of  certain  notes  of  the  bankrupts  which  are 
in  bis  possession.  The  bare  possession  does  not  furnish 
a  complete  case  to  the  defendant;  he  must  give  some 
proof  that  the  notes  were  in  his  possession  previously  to 
the  bankruptcy.  But  that  very  distinct  and  accurate 
evidence  of  the  specific  notes  should  be  given,  or  that 
the  evidence  should  be  brought  up  to  the  precise  moment 
of  the  bankruptcy,  can  hardly  be  expected.  It  has  always 
been  a  question  for  the  jury,  whether  the  notes  were4  in 
the  possession  of  the  party  at  the  time  of  the  bankruptcy; 
and  though  there  might  be  a  probability  that  the  de- 
fendant did  not  keep  the  notes  in  his  possession,  and  it 
would  be  very  proper  to  urge  such  a  probability  to  the 
jury,  yet  there  certainly  was  evidence  of  his  having 
received  them ;  and  it  is  to  be  presumed  that  the  jury  did 
not  draw  the  conclusion  which  they  did,  without  giving 
all  the  arguments  against  such  a  conclusion  their  due 
weight. 
The  rest  of  the  court  were  of  the  same  opinion. 

Rule  refused  (*). 


(a)  See  Dickson  *.  Evans,  6  T.  R.  57.) 
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bo v  ill  v.  moore,  and  others.  Friday, 

May  3*. 

The  plaintiff  in  this  action  was  assignee  of  a  patent,   Where  a  person 
•  P  obtaiM  a  patent 

granted  to  Jobn  Brvumt,  '  for  a  machine  for  the  manu-  fora  machinc, 

1  facture  of  bobbin  lace,  or  twist  net,  similar  to  and  re-  consisting  of  an 

'  entirely  new 

1  semUing  the  Buckinghamshire  lace  net,  and  French  lace  combination  of 

1  net,  as  made  by  the  hand  with  bobbins  on  pillows}'  and  SJ^Jr^*11 

this  action  was  brought  for  infringing  the  patent  by  have  been  used* 

pirating  this  machine.    The  specification  described  the  fc^i  machines, 

nature  of  the  invention,  and  in  what  manner  the  same  was  fbc  specification 

_  ,         is  correct  in 

to  be  performed,  by  six  plans  or  drawings  annexed  to  setting  out  the 

the  patent,  which  represented  the  different  parts  of  the  "^"X^ 
machine,  and  different  views  of  tht  whole,  patentee : — But 

The  cause  was  tried  at  G«ii»^  o^Tiin^00 

Hilary  term,  before  Lord  Chief  Justice  Gibbs>  when  it  ap-  number  of  those 
peared  that  the  merits  of  the  invention  consisted  in  the  ^ous^existed 
mode  of  supplying  the  longitudinal  or  warp  threads,  and  °P. t0  *. certain 
the  diagonal  threads  respectively :  The  former  being  sup*  machines,  the 
plied  from  distinct  magazines,  called  bobbins  xnd  jstks,  in-  ^^t£erre,y 
stead  of  ftom  the  beam,  as  in  the  common  machines  •>  by  combinations, 
whichmeanstheworkmajiwasenahledtofoimhisr^istby  Ihod^nl^ate 
their  agency,  which  otherwise  he  could  not  have  done : —  «»ch  improre- 
The  latter  being  supplied  from  a  roller  or  beam  to  which  Jhe  effect  pro- 

the  diagonal  threads  were  fixed,  and  which,  by  means  of  2UC*!  J*  ^f" 

~*  '  „    r  •  x.      j     ferent  through- 

a  planetary  or  rotatory  motion,  disposed  of  those  threads  out. 

over  the  whole  breadth  of  the  piece  of  lace.    On  the 

other  hand,  the  defendant  proved  that,  up  to  the  point 

when  the  perpendicular  threads  cross  each  other,  for  the 

purpose  of  forming  the  mesh,  the  operation  of  the 

machine  was  similar  to  the  old  machines,  and  particularly 

to  one  for  which  a  Mr.  HeatbeUe  had  obtained  a  patent 

two  years  previously  to  that  of  Brown*.— It  was  contended 

by  Mr.  Serjt.  Copley  on  the  part  of  the  defendants,  ***** 
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***£*  though  the  contrivance  above  stated  was  new,  and  ex- 
Bovill  tremely  useful,  the  specification  ought  to  have  pointed 
M  *-  out  that  only,  and  the  patent  ought  to  have  been  for  an 

improvement  only; — whereas  the  specification  stated,  and 
the  patehtee  claimed,  the  whole  machine  as  his  invention, 
—The  Chief  Justice  told  the  jury  that  if  they  thought 
Browne  had  invented  a  perfectly  new  combination  of 
parts  from  the  beginning,  though  all  the  parts,  separately, 
might  have  been  used  before,  his  specification  would  be 
good: — But  if  they  should  be  of  opinion  that  a  com- 
bination of  a  certain  number'  of  those  parts  had  previously 
existed  up  to  a  certain  point,  and  that  Browne  had  taken 
up  his  invention  from  that  point  only,  adding  other  com- 
binations to  it,  then  his  specification,  which  stated  the 
whqle  machine  as  his  invention,  was  bad.  The  jury 
were  of  opinion,  that  up  to  the  point  of  crossing  the 
threads,  the  combination  was  not  new,  and  accordingly 
found  a  verdict  for  the  defendants. 

The  Solicitor  General  now  moved  that  this  verdict 
should  be  set  aside,  and  a  new  trial  granted.     He  ad- 
mitted that  the  operation  of  the  machine  in  question 
was,  to  a  certain  extent,  the  same  as  the  former  ones ;  but 
he  insisted  that  the  effect  thereby  produced  was  wholly 
different ;  viz.  in  the  manner  of  supplying  the  threads:— 
"the  good  effect  of  the  invention  was  not  disputed,  and 
that  effect  was  begun  to  be  produced  the  mwrnefre  the 
machine  began  to  work  j  though  neither  the  novelty  nor 
the  excellence  of  the  intention  Were  immediately  apparent. 
An  improvement,  in  the  legal  sense  of  the  word,  was  an 
addition  made  to  the  machine;  which  was  to  take  effect 
in  a  subsequent  stage  of  the  operation ;  whereas  here,  the 
whole  texture  was  carried  on  by  a  new  process.    He 
therefore  contended  that  the  specification' was  correct, in 
setting  forth  the  wh6le  iftacMne  by  wfcich  this  operation 
was  produced. 


in  the  nrrr-srxra  tear  of  gko.  hi. 


213 


Lord  Chief  lattice  Gibbs.— If  I  realty  felt  any  doubt  as 
to  the  propriety  of  this  verdict ;  or,' thinking  as  decidedly 
asldo  chat  the  verdict  was  correct,  if  I  found  there  were 
any  doubt  in  the  minds  of  the  rest  of  the  court,  I  should 
be  desirous  of  granting  a  rule  to  shew  cause,  because  this 
is  a  question  of  great  importance  to  the  parties :  But 
after  giving  all  the  consideration  possible  to  it,  and  after 
attentively  hearing  aH  that  has  been  urged  on  the  part 
of  the  plaintiff,   no  doubt  remains  in   the  minds  of 
any  of  the  court. — I  think  a  little  confusion  has  been* 
made  between  a  new  machine  for  making  lace,  and  lace 
made  in  a  new  method  by  a  machine  partly  old  and 
partly  new.    In  order  to  try  whether  it  be,  or  be  not,  a 
new  machine  throughout,  we  must  consider  what  the 
patent  .purposes  to  give  to  the  patentee,  and  what  pri- 
vileges he  would  possess  under  the  patent.    Now  the 
patentee  is  entitled  to  the  sole  use  of  this  machine  ;  and 
whoever  imitates  it,  either  in  part  or  in  the  whole,  is 
subject  to  an  action  at  the  suit  of  the  patentee*    Suppose 
it  had  been  a  new  invention  from  beginning  to  end,  and 
after  Browne  had  obtained  his   patent,  Heathctft  had 
made  a  machine  like  those  which  he  now  makes  \  is 
there  any  doubt  but  that  such  a  machine  would  have 
been  an  imitation,  in  part,  of  Brntme's  invention  ?  Indeed 
all  the  defendant's  witnesses  agreed  in  stating  that,  though 
the  same  thought  might  have  occurred  to  two  persons* 
yet  if  Br&wm  had  seen  HeatbcotSs  machine,  before  he 
made  bis  own,  they  should  have  had  no  doubt  but  that, 
up  to  a  certain  point,  Brvume's  was  an  imitation  of 
HtatbcotSs. — It  is  not  immaterial  to  consider  that  the 
drawings  or  plans  of  the  machine  were  divided  into  six 
different  sections,  each  containing  a  part  of  the  machine 
in  a  different  stage  of  its  progress ;  and  that  as  to  one  of 
them,  which  contained  all  the  principle  of  the  warp,  the 
witnesses  said  that  every  part  of  that  section  existed  in 
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the  old  machine ;  and  that  a  machine,  carried  no  further 
than  that/  would  have  been  a  very  useful  invention.  How 
then  can  it  be. said  that  Browne' %  specification  which 
described  from  its  root  a  machine  containing  a  part 
which  was  common  to  Heatbcoi*\  does  not  contain  more 
than  Browne  himself  invented  ? 

Mr.  Justice  IUllas. — After  the  full  investigation 
which  this  case  has  undergone,  I  feel  no  doubt  which 
would  justify  our  sending  it  to  another  jury.  As  to  the 
law,  it  is  quite  clear  that  if  the  invention  set  up  be  only 
an  addition,  the  patent  must  be  for  that  addition  only; 
as  in  the  case  of  the  invention  of  a  particular  movement 
of  a  watch.  The  case,  therefore,  resolves  itself  into  a 
question  of  fact j  whether  it  be  a  new  m^hjii*  in  ut$>  or 
from  a  certain  point  only :  And  so  far  from  its  being  an 
entirely  new  invention,  the  witnesses  said  that  \£  Htatb- 
cote's  had  been  made  after  Browne**,  it  would  have  been 
an  infringement  on  Browne's  patent;  such  patent,  there- 
fore, to  the  extent  contended  for,  was  void. 

Mr.  Justice  Park.— The  law  was  most  fully  and  most 
correctly  laid  down  to  the  jury  by  his  Lordship.  Nor 
is  this  new  doctrine ;  for  in  the  case  of  The  King  v. 
Eke  (a),  Mr.  Justice  Buller  held  that  the  patent  must  not 
be  more  extensive  than  the  invention  j  and  therefore  that, 
if  the  invention  consisted  of  an  addition  or  improvement 
only,  a  patent  for  the  whole  machine  was  void.  Now  in 
the  present  case,  the  jury  have  found  that,  up  to  a  certain 
point,  the  machine  acts  like  the  former  ones;  the  in- 
vention, therefore,  is  only  a  valuable  improvement. 

Mr*  Justice  JbbUt  was  absent. 

Rule  refused* 


(a)Sitt.  West.  Mich.  178*.    Butler's  N.  P.  76,  6th  edit. 
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BiKtfc  and  another,  assignees  of  GREGORY,  a  bankrupt,         F/i(,a^ 
v.  lanchorn  and  others. 

This  action  was  brought  by  the  assignees  of  R.  Gregory*  In  au  action  by 

a  bankrupt  underwriter,  against  the  defendants,  who  were  Lnkraffunder* 

insurance  brokers,  to  recover  the  sum  of  j£l04 : 4/ :  9d,  writer  against  a 

for  premiums  due  to  the  bankrupt.— At  the  trial  of  the  miums\luVi!une 

cause  before  Lord  Chief  Justice  GMs,  at  Guildhall*  at  the  bMkrupt.  semiU 

.  that  the  broker 

sittings  after  last  Hilary  term,  the  defendants  admitted  cannot  setoff  a 

this  claim  upon  them,  which  it  appeared  they  had  pro-  SSSdV^ 

mised  to  pay,  but  contended  that  they  were  entitled  under  as  agent,  without 

stat.  5  Gee.  2.  C.3Q.J.  28.  to  set  off  the  sum  of  ^250,  which  J^^hSe*' 

was  due  to  them  from  the  bankrupt,  in  respect  of  two  there  has  been  no 

policies,  underwritten  by  him  before  the  bankruptcy,  though  the  loss 

which  they  had  effected  on  the  ship  OUrtkerne,  in  their  own  ***  P1***  **&>'« 
r        w    %,        .  .  .  .    .    .       thc  bankruptcy. 

names,*/  agents,  tor  a  Mr.AT<JWi,but  without  a  commission 

U  credere,  and  which  they  kept  possession  of,  as  a  se- 
curity for  a  debt  due  to  them  from  Mann.  An  adjust- 
ment had  taken  place,  in  consequence  of  a  report  that 
the  ship  had  foundered,  which  afterwards  proved  to  be 
untrue,  though  she  was  afterwards,  and  before  the  bank- 
ruptcy, really  lost ;  and  the  defendants  had  paid  Mann 
die  amount  of  the  subscriptions.  The  Chief  Justice 
directed  the  jury  to  find  for  the  defendants,  provided 
they  thought  the  adjustment  ought  to  stand  good;  and 
for  the  plaintiffs,  if  they  were  of  a  contrary  opinion *  and 
they  found  for  the  plaintiffs. 

The  S&citor  General  now  moved  that  this  verdict  should 
be  set  aside,  and  a  nonsuit  entered,  or  new  trial  granted, 
contending  that,  as  the  loss  took  place  before  the  bank- 
ruptcy, the  defendants  were  at  all  events  entitled  to  set 
it  off,  though  the  insurance  was  effected  by  them  as 
W»V,  and  though  they  had  no  del  credere  commission ; 
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1816.  and  that  their  title  was  not  affected  by  the  question  of 

jjTkTr         adjustment.    The  general  right  of  the  broker  to  set  off 
v-  losses  due  on  policies  effected  by  him  in  his  own  name, 

was  established  by  the  case  of  Kosttr  v.  Eason  (*);  and 
that  case  only  differed  from  the  present  in  two  particulars; 
first,  that  in  Kosttr  v.  Eason  it  did  not  appear  that  the 
brokers  were  described  on  the  face  of  the  polity  as 
agents ;  and  secondly,  that  there,  the  brokers  acted  under  a 
commission  del  credere :  But  as  to  the  first  p6int,  it  could 
make  no  difference  as  to  the  question  of  mutual  credit, 
whether  the  brokers  were  described  as  agents  or  not;  in 
either  case  they  might  maintain  an  action  against  the 
underwriters  in  their  own  names,  or  might  have  proved 
under  a  commission  against  the  bankrupt's  estate;  though 
perhaps  Mann,  the  principal,  might  have  given  jtotice  to 
the  underwriters  not  to  pay  the  loss,  if  the  brokers  had 
not  had  a  lien  on  the  policy.  As  to  the  second  point,  he 
said  that  the  only  effect  of  a  del  credere  commission  was  to 
shew  that  the  brokers  had  an  authority  from  the  insured 
to  settle  the  loss,  and  to  treat  with  the  underwriter  as 
their  own  debtor;  but  surely  the  payment  by  them  to 
their  principal,  coupled  with  the  circumstance  of  their 
being  in  possession  of  the  policies,  was  tantamount  to  such 
an  authority. 

*  Lord  Chief  Justice  Gibbs. — If  I  underwrite  for  A.  B. 
in  his  own  name,  without  proof  that  lie  is  acting  for 
aqpther,  I  must  take  him  to  be  the  principal ;  but  if  he 
be  acting  expressly  at  agent,  I  know  that  he  is  not  the 
principal,  and  that  any  contract  I  may  enter  into,  iM  Mm, 
is  not  a  contract  of  insurance.  The  time  is  within  our 
memory  when  a  broker  could  not  set  up  any  claim  to  re- 
cover at  all.  The  case  of  Grove  v.  Dubois  (b J  is  the  source 
from  whence  all  the  modern  decisions  cm  this  point  hare 

■  i  i  - 

(a)  %M.Be9.l »> (b)  l  T.  J¥.  l  is. 
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sprung.  I  have  often  endeavoured,  but  in  vain,  to  dis- 
cover the  principle  on  which  that  case  was  decided*  The 
true  course,  however,  where  a  case,  of  which  one  cannot 
perceive  the  principle,  has  been  established  a  certain  time, 
is  not  to  disturb  the  decision,  because  that  might  be  at* 
tended  with  inconvenience ;  but  on  the  other  hand,  to 
avoid  applying  it  by  analogy  to  other  cases,  on  the  supposi- 
tion that  it  proceeded  on  some  sound  principle  which  does 
not  appear.  The  fallacy  in  that  case  consists  in  considering 
the  broker  to  be  the  principal  debtor,  when  he  ought  only 
to  become  so,  on  the  failure  of  the  underwriter. — In  the 
present  case,  however,  an  account  was  produced,  in  which 
the  defendants  were  debited  for  this  very  sum,  which,  it 
appeared,  they  had  repeatedly  promised  to  pay ;  and  it  was 
not  till  afterwards  that  they  pretended  to  have  a  case  of 
mutual  credit ;  so  that  the  verdict  may  be  accounted  for 
by  the  jury  considering  that  they  had  acceded  to  the 
account,  thereby,  and  by  their  promises,  lulling  the  plain- 
tiffs into  a  false  security. 

The  rest  p(  the  court  concurred. 

Rule  refused  (a). 
-  ,,.,•.■■ —  i 

(«}  See  JJoustut*  v.  Robertson,  *antt  138,  and  the  cases  there 
cited. 
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Saturday, 

May  4. 

This  was  an  action  on  the  case  for  a  deceit,  and  one  in  an  tction  on 
count  of  the  declaration  stated,  That  whereas  the  plaintiff,  2ftX  plafmiff 

at  the  request  of  the  defendant,  had  retained  and  em-  declared  that  he 

had  employed 
the  defendant  to  obtain  a  lease  for  him  ;  that  the  defendant  fraudulently  represented 
to  him  that  a  premium  of  150/.  was  to  be  paid  for  h,  whereas,  only  1001.  were  to  be 
paid ;  by  means  of  which  fraudulent  representation,  the  defendant  obtained  from  him 
the  sum  of  50/.  and  converted  it  to  his  own  use. — Held  that  these  allegations  were 
ufficient,  without  further  slating  that  tip  60/.  so  obtained  was  over  and  above  the  100/. 
to  be  paid  for  the  lease.  * 
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181&  ployed  the  defendant  to  endeavour  to  obtain  for  him  a 

Pewtrms       new  *****  °^  a  certain  messuage,  &c.  for  an  extended 
»•  term ;  and  tKe  defendant  afterwards  obtained  a  new  lease 

thereof  from  £.  J.  for  the  term  of  thirty-five  years,  at 
the  yearly  rent  of  j?40,  and  for  a  certain  premium : 
And  although  it  was  the  duty  of  the  defendant  to  render 
the  plaintiff  a  just  and  true  account  of  the  terms  on  which . 
he  had. obtained  such  new  lease,  yet  the  defendant,  not 
regarding  his  said  duty,  falsely  and  fraudulently  asserted 
and  represented  to  the  plaintiff  that  the  said  E.  J.  re- 
quired and  was  to  be  paid  the  premium  of  £\S09  for 
granting  such  new  lease ;  whereas  he  required,  and  was 
to  be  paid  a  much  less  sum,  viz.  the  sura  of  j£lOO,  as 
the  defendant  then  well  knew:   By  means  of  which 
fraudulent  representation,  the  defendant  obtained  and  ac- 
quired front  the  plaintiff  the  sum  of  if  50,  and  converted 
and  disposed  thereof  to  his  own  use. — The  cause  was 
tried  at  the  sittings  after  last  Hilary  term,  at  Guildhall, 
before  Lord  Chief  Justice  Gibbs,  when  the  facts,  as  alleged 
izi  the  count  above  stated,  being  proved,  fe  verdict  was 
found  for  the  plaintiff  on  that  count. 

The  Solicitor  General  now  moved  in  arrest  of  judgment, 
on  the  ground  that  there  was  not  enough  stated  in  the 
declaration  to  entitle  the  plaintiff  to  recover  in  this  form 
of  action.    It  was  not  sufficient,  he  said,  in  an  action  for  a 
deceit,  to  state  that  the  defendant  had  made  a  misrepre- 
sentation, without  also  stating  that  damage  had  thereby 
accrued  to  the  plaintiff.  Now  there  was  no  allegation  that 
the  plaintiff  had  ever  paid  more  than  £509  either  to  the 
defendant  or  to  the  lessor  *  whereas  the  declaration  should 
have  alleged  that  the  defendant  had  received  £$0  beyond 
what  was  paid  to  the  lessor;  and  the  word  Jrauduleatlj, 
he  contended,  would  not  supply  the  place  of  such  an 
allegation :  All  that  had  been  stated,  therefore,  might  be 
true,  and  yet  no  damage  have  accrued  to  the  plaintiff.— 
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Either  the  damage  ought  to  have  been  explicitly  stated, 
or  the  plaintiff  should  have  brought  an  action  for  money 
had  and  received* 

Lord  Chief  Justice  Gibbs. — It  appears  to  me  that  there 
is  sufficient  stated,  to  a  common  intendment,  to  charge 
the  defendant ;  especially  after  verdict.  The  declaration 
states  in  .express  terms,  that  it  was  the  defendant's  duty  to 
render  a  true  account  to  the  plaintiff j  whereas  he  falsely 
and  fraudulently  asserted  that  the  lessor  required  and  was 
to  be  paid  £\50,  instead  of  £lOQ.  There  ends  the 
charge  of  fraudulent  representation,  and  what  follows  is 
only  a  description  of  the  injury,  which,  by  such  mis- 
representation, the  defendant  was  enabled  to  pass  on  the 
plaintiff.  That  injury  was,  that  he  obtained  £50  frau- 
dulently, and  converted  that  sum  to  his  own  use.  No 
mention  is  made  of  the  j^  100,  because  that  sum  was  justly 
paid ;  but  to  all  common  intendment,  the  sum  of  £50 
which  he  so  obtained  was  over  and  above  the  £i009 
though  it  might  certainly  have  been  more  accurately 
stated.  The  jury  would  not  have  been  justified  in  finding 
for  the  plaintiff  on  this  declaration,  if  these  facts  had  not 
been  proved. 

Mr.  Justice  Dallas. — I  agree  with  my  brother  Step- 
herd,  that  there  were  two  things  to  be  stated ,  the  false 
representation,  and  the  loss  accruing  to  the  plaintiff 
thereby;  and  the  only  question  is,  whether  they  have 
been  sufficiently  stated.  On  the  first  point  there  can  be 
no  doubt ;  for  it  is  stated  that  the  defendant  represented 
£  150  to  be  the  premium  to  be  paid,  instead  of  £  100. 
Then  follows  the  allegation, « by  means  of  which  fraudu- 
'  lent  representation,  the  defendant  obtained  from  the 
'  plaintiff  the  sum  of  £50.'  What  is  that  but  setting 
out  exactly  what  it  is  contended  is  necessary  ?  It  is  an 
allegation  of  loss,  by  means  of  the  misrepresentation. 
VOL.  II.  R 
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Mr.  Justice  Park.— -It  is  to  be  taken  that  all  that  is 
stated  on  this  count  was  proved.  Then  is  it  not  stated  so 
as  to  draw  the  attention  to  this  very  point  ?  It  is  stated 
that  the  defendant  converted  the  £SO  to  his  own  use ; 
and  if  that  were  not  £50  over  and  above  the  £iOO  which 
were  really  to  be  paid,  it  would  not  be  fraudulent. 

Mr.  Justice  Burroughs— I  cannot  see  any  fault  to  find 
with  this  declaration.  It  is  first  alleged  that  the  defend- 
ant  was  employed  by  the  plaintiff;  then  that  he  mis- 
represented the  aflair,  whereby  he  fraudulently  obtained 
£50  of  the  plaintiff. 

Rule  refused. 


Monday, 
May  6. 

To  an  avowry 
for  rent,  the 
plaintiff  in  re- 
plevin may  plead 
payment  of  an 
annuity,  secured 
out  of  the  lauds 
demised  pre- 
viously to  the  de- 
mise to  him,  for 
the  arrears  of 
which  the 
grantee  of  the 
annuity  had 
threatened  to 
distrain. 


TAYLOR  V.   ZAMIRA. 

This  was  an  action  of  replevin,  for  goods  taken  in  the 
plaintiff's  dwelling  house,  on  the  1 2th  of  May  1813,  to 
which  the  defendant  made  cognizance  as  bailiff  of  one 
H.  B.  Carpue  for  the  sum  of  £& :  15*.,  being  one  quarter's 
rent  due  the  25th  of  March  1 8 1 3,  on  a  demise  before  then 
made  by  the  said  H.  B.Carpue  to  the  plaintiff,  at  the 
yearly  rent  of  £35.    To  this  cognizance  the  plaintiff 
pleaded  in  bar, — That  long  before  the  said  supposed  de- 
mise, one  J.  R.  and  one  W.  T.  being,  each  of  them, 
seized  in  fee  of  one?  undivided  fourth  part  of  the  place 
in  which  &c,  on  the  18th  of  May  1802,  by  indentures 
demised  the  same  to  one  S.  Stilly  to  hold  from  the  25th 
of  March  then  last,  for  ninety-nine  years  y  at  the  yearly 
rent,  and  subject  to  the  powers,  &c.  therein  reserved: 
That  the  said  8.  Still,  on  the  24th  of  June  1803,  by  in- 
denture sold  and  assigned  the  same  to  one  H.  Still  for 


IN  TH*  FIFTY-SIXTH  TBAR  OF  GEO.  III.  2*1 

« 

the  residue  of  the  said  terms:  That  the  said  H.  Still         1816. 
afterwards,  and  before  the  supposed  demise,  and  before       Tayloe 
the  said  H.  B.  Carpue  had  any  estate  or  interest  in  the  ••  * 

said  place  in  which  &c,  viz.  on  the  224  of  Die.  1807, 
by  indenture  sold  and  assigned  the  said  undivided  fourth 
parts  to  J.  Tucker,  his  executors  &c,  for  the  residue  of 
the  said,  terms  of  ninety-nine  years :  And  the  said  J. 
Tucker  did  thereby  give,  grant,  and  confirm  to  Margaret 
Knowlcsy  Mary  Still  the  elder,  and  Mary  Still  the  younger, 
and  the  survivors  and  surviv6r  of  them,  an  annuity  or 
yearly  rent  charge  of  £\(H :  16/.,  to  be  yearly  issuing, 
payable,  going,  had,  received,  and  taken  by  them,  and 
to  be  charged  upon  the  said  undivided  fourth  parts,  and 
payable  on  the  25th  of  March,  and  29th  of  Sept.  in 
each  year:  And  for  the  tetter  securing  the  payment 
thereof,  the  said  J.  Tucker,  for  himself,  his  heirs,  exe- 
cutors &c,  covenanted  that,  in  case  the  said  annuity 
should  be  behind  or  unpaid  for  twenty-one  days  after 
either  of  the  said  days  of  payment,  it  might  be  lawful  for 
the  said  Margaret  Knowles,  Mary  Still  the  elder,  and  Mary 
itiU  the  younger,  and  the  survivors  &c,  to  enter  upon 
the  premises  so  charged,  and  distrain  for  the  said  annuity 
'and  all  arrears  thereof:  By  virtue  of  which  last-mentioned  ' 
indenture  the  said  J-  Tvcker  entered*  &c.    And  before 
the  arid  time  when  &c,  viz.  on  the  29th  of  Sept.  1612,  a 
large  sum  of  money,  exceeding  the  said  supposed  arrears 
of  rent,  viz.  the  sum  of  £205  :  1 2a.,  for  four  of  the  half 
yearly  payments  of  the  said  annuity,  became  due  from  the 
said  J.  "Tucker  to  the  said  Margaret  Kmwleh  who  there- 
upon, viz.  on  the  26th  of  March  1813,  demanded  the 
payment  of  the  said  arrears  from  the  plaintiff,  as  occupier 
of  the  said  place  in  which  &c.,  and  threatened  to  distrain 
upon  the  plaintiff's  goods  and  chattels :  Whereupon  the 
plaintiff,  in  order  to  prevent  the  said  goods  and  chattels 

R2 
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1810.  from  being  distrained,  on  the  28th  of  March  1813, 

Taylor        Pa^  t0  t^ie   sa^  Margaret  Knonvles  the   said  sum  of 
»•  ,£8:  15*.,  the  rent  aforesaid,  so  being  in  arrear,  in  part 

payment  of  the  arrears  of  the  said  annuity: — And  so 
the  plaintiff  says  that  no  part  of  the  said  sum  of  £% :  15/. 
of  the  rent  aforesaid  was  in  arrear  to  the  said  H.  B. 
Carpue. — To  this  plea  the,  defendant  demurred,  the  plain- 
tiff joined  in  demurrer,  and  the  'case  now  came  on  for 
argument.      * 

Mr.  Serjt.  Vaughan,  for  the  defendant  in  replevin,  con- 
tended that  this  plea  neither  admitted  nor  denied  any  of 
the  material  averments  contained  in  the  cognizance,  and 
therefore  was  no  answer  to  it ;  that  as  it  denied,  in  sub- 
stance, the  defendant's  right  to  demise,  it  amounted  to  a 
special  plea  of  nil  habuit  in  tenementis>  and  nothing  more ; 
that  to  admit  this  plea  would  be  to  repeal  the  beneficial 
effect  of  stats  1 1  Geo.  2.  c.  19,  /.  22,  the  object  of  which 
was  to  relieve  the  landlord,  not  only  as  to  form,  in  allow- 
ing him  to  avow  generally,  and  give  his  title  in  evidence, 
but  also  in  substance,  by  precluding  the  tenant  from  call- 
ing his  title  in  question  in  any  way.  The  reason  why  in 
an  action  of  assumpsit,  or  debt,  or  covenant,  the  tenant 
could  not  plead  ml  habuit  was,  that  having  once  enjoyed 
the  premises,  he  had  thereby  acknowledged  fiis  landlord's 
title,  and  could  not  afterwards  introduce  on  the  record 
any  averment  which,  either  expressly  or  in  effect,  would 
impute  any  defect  to  that  title.  He  cited  Palmer  v. 
Ekint(a)9  Cookv.Loxley(b)9  Wilkinsv.  Wingate{c\  Parker 
v*Manning(d)9znd  more  especially  Syllivan  v.  Stradling  (/), 
in  support  of  this  proposition.    The  case  of  Sapsford  v. 


(a)  2  Lord  Raym.  1550.  Sir.  817.  S.  C.— (&)  5  T.  R.  4. 

,  W  6  T.  R.  62 W)  7  T.  R.  *37. (e)  *  Wilson,  208. 
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Fletcher  (a)  would  be  cited  on  the  part  of  the  plaintiff;  1816. 

but  that  was  very  distinguishable,  for  there  the  plea  was        t^^* 
of  payment  of  ground  rent  to  the  original  landlord,  and  #. 

was,  in  effect,  a  special  riens  in  arrear\  and  so  far  from       zamira. 
negativing  the  landlord's  power  to  demise,  it  was  an 
affirmance  of  it :  In  the  present  case,  the  plaintiff  was 
setting  up  the  title  of  another  person  which  was  quite 
inconsistent  with  that  of  his  landlord ;  and  he  might  as 
well  have  pleaded  non  tenuit* 
Mr.  Serjt.  Lens,  c&ntrb,  was  stopped  by  the  court. 
Lord  Chief  Justice  Gibbs. — I  have  no  doubt  on  any 
of  the  points  on  which  my  brother  Vaughan  has  rested* 
and  very  properly  rested,  for  the  support  of  the  defend- 
ant's case.    The  substance  of  his  argument  began  and 
ended  with, and  always  returned  to,  this  proposition;  that 
mlhabuit  in  tenementis  is  no  answer  to  an  action  or  avowry 
for  rent ;  and  certainly  it  is  not.    But  the  fallacy  consisted 
in  building  another  proposition  upon  it,  as. a  corollary 
to  it,  that  the  tenant  could,  in  no  case,  introduce  an 
averment  as  upart  of  his  defence,  that  the  landlord  had 
not  a  good  title  at  the  time  of  the  demise :  There  is  no 
authority  for  such  an  assumption.    Every  plea  of  eviction, 
by  a  third  person,  to  whom  there  has  been  a  prior  de- 
mise, amounts  to  a  denial  of  the  landlord's  title  at  the 
time  of  the  demise:  That  demise,  alone,  would  be  in- 
sufficient ;  but,  when  followed  by  the  fact  of  the  tenant 
having  been  evicted,  constitutes  a  good  defence.    Neither 
averment,  by  itself,  would  be  sufficient ;  but  that  is  no 
reason  why  it  should  not  make  a  part  of  a  good  plea. 
Then  comes  the  question,  whether  this  averment,  coupled 
with  the  facts,  that  the  person  who  had  a  right  to  dis~ 


(a)  4  T.R.  611 
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(run  threatened  to  seize  the  plaintiff's  goods,  and  would 
hare  done  so  if  he  had  not  paid  off  the  arrears  of  the 
annuity,  which  he  accordingly  did,  be  or  be  not  an 
answer  to  the  avowry: — In  other  words,  whether  the 
defendant,  who  has  demised  to  the  plaintiff,  at  a  certain 
rent,  premises  which  had  been  previously  incumbered 
with  a  certain  other  rent  charge,  can  oblige  the  tenant 
to  pay  the  rent  reserved  from  him,  after  he  has  already 
paid  the  amount  in  part  discharge  of  the  prior  incum- 
brance.   The  case  of  Sapsfordv.  Fletcher  is  a  decisive  and 
clear  authority  to  shew  that,  if  the  defendant  in  replevin 
had  held  the  premises  of  a  superior  lord,  subject  to  rent 
due  from  himself  to  such  superior  lord,  and  the  supe- 
rior lord  had  threatened  the  plaintiff  with  a  distress  for 
the  rent  due  to  himself}  that 'would  have  been  an  answer 
to  the  avowry.    The  only  distinction  is  that  there  the 
defendant  was  personally  answerable  over  to  the  ground 
landlord ;  here,  the  land  itself  is  charged  with  the  annuity ; 
and  if  I  thought  that  there  was  any  material  distinction,  I 
should  be  willing  to  hear  the  case  further  ;  but  on  the 
best  consideration  which  I  am  able  to  give  the  subject,  I 
think  there  is  not.    The  plaintiff  does  not  contend  that 
his  landlord  cannot  distrain,  merely  because  another  has 
a  better  and  a  previous  title ;  but  because  the  land  which 
ought  to  have  been  given  up  to  him  unincumbered  was 
burthened  with  and  subject  to  a  rent  charge,  when  the 
defendant  let  it  to  him,  which  original  rent  charge  the 
plaintiff  has  been  obliged  to  pay.     This  prior  incum* 
brance  would  have  been  no  answer,  if  it  had  not  been 
exacted;  but  the  two  facts,  coupled  together,  do  con- 
l titute  a  complete  defence. 

Mr.  Justice  Dallas. — The  real  and  substantial  ques- 
tion in  this  case  is,  whether  a  payment  to  a  party  having 
a  prior  charge  on  the  land,  and  threatening  to  distrain  if 
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that  be  not  satisfied,  be  a  payment  to  the  immediate  land-         1 816, 
lord  pro  taftto.  The  prior  charge  being  on  the  land,  the  land       Tayloe 
is  liable  to  it  in  the  hands  of  the  tenant >  payment  mutt  o. 

therefore  be  made  by  the  tenant  in  possession.  There  Zamira* 
can  be  no  doubt  as  to  the  justice  of  this  case ;  for  what 
was  this,  in  effect,  but  a  payment  to  the  landlord?  The 
case  of  Sapsford  v.  FUtcbtr  went  on  the  principle  that  the 
ground-rent  was  a  prior  charge  on  the  land ;  and  there 
is  no  substantial  difference  between  the  two  cases. 
.  Mr.  Justice  Park.— No  person  can  doubt  on  the  jus- 
tice of  this  case,  because  the  facts  which  are  disclosed 
by  the  plea,  and  admitted  by  the  demurrer,  shew  that  it 
was  to  relieve  the  property  from  a  distress  to  which  it 
was  subject  prior  to  the  demise  to  the  plaintiff,  that  the 
payment  tiras  made.  I  should  therefore  be  very  sorry  if 
there  were  any  inveterate  rule  of  law,  by  which  he  would 
be  precluded  from  availing  himself  of  such  payment  as  a 
defence.  If  this  were  a  plea  of  nilhabutt  in  tenement%t> 
and  nothing  else,  the  case  of  Sy/livan  v.  StrodRng  would 
have  been  decisive  in  favour  of  the  defendant  5  but  it  is 
compounded  of  that  plea  and  something  else  5  unjess* 
therefore,  it  be  a  rule  of  law  that  nil  habutt  in  tenementis 
can  never  form  a  component  part  of  any  plea,  there  is  no 
reason  why  it  should  not  be  good.  In  a  late  case  in  this 
court  (a),  it  was  contended  that,  because  the  tenant  had 
paid  rent  to  the  person  of  whom  he  held,  he  was  for 
ever  bound  by  that  payment,  though  it  turned  out  that 
the  land  had  previously  been  assigned  to  a  third  person  \ 
but  the  court  held  that  he  was  not  precluded  from  giving 
the  previous  demise  in  evidence. 

Mr.  Justice  Buerough.— I  am  of  the  same  opinion.   In  x 
the  first  place,  the  plea  does  not  dispute  Carpu/s  original 

(a)  Rtgcrt  v.  Pitcher,  anU  vol  i.  641. 
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right  to  demise,  but  only  alleges  the  prior  demise  on  which 
the  rent  charge  was  reserved,  and  on  which  he  paid  the 
sum  due  from  him  to  his  landlord.  To  whose  use,  then, 
was  that  paid,  but  that  of  the  landlord  ?  The  fair  justice 
of  the  case  is,  that  he  has  a  right  to  deduct  so  much ;  and  if 
the  sum  which  he  paid  to  the  grantee  of  the  annuity  had 
exceeded  the  rent  due  to  his  landlord,  I  am  of  opinion  that 
it  would  have  created  an  assumpsit  on  the  part  of  the  land- 
lord to  repay  him  such  excess,  as  money  paid  to  his  use. 

Judgment  for  the  plaintiff. 


Tuesday, 
May  7. 

The  court  will 
stay  proceedings 
in  an  action  on  a 
bastardy  bond, 
on  payment  of 
the  penalty  and 


shutt,  and  another,  overseers,  Sec,  v.  Procter. 

Mr*  Serjt.  Favgban,  in  the  last  term,  obtained  a  rule, 
calling  on  the  plaintiffs  to  shew  cause  why  the  proceed- 
ings in  this  action,,  which  was  brought  by  the  overseers 
of  the  township  of  Hutton,  in  the  county  of  York,  on  a 
bastardy  bond,  should  not  be  stayed,  and  the  bond  be 
delivered  up  to  be  cancelled,  on  payment  of  j&609  being 
the  penalty  of  the  bond,  and  costs.  The  rule  was  granted 
on  the  authority  of  Wild  v.  Clarkson  (a). 

Mr.  Serjt.  Bhsset,  who  now;  shewed  cause  against  the 
rule,  admitted  that  the  present  application  was  precisely 
similar  to  that  which  was  made  and  complied  with  ia 
Wild  v.  Clarkson;  and  that  he  should  not  have  attempted 
to  oppose  the  present  motion,  but  for  two  cases,  which  had 
been  since  decided,  and  which  involved  points  that  were  not 
considered  in  the  former  case:  These  were  Co/ev.  Gowcr  (J), 


(«rt  6  T.  ft.  303. (ft  6  East,  1 1 0. 
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and  Townson  v.  Wilswt  (a),  in  each  of  which  it  was  held  I6i6. 

illegal  to  pay  a  gross  sum  of  money  to  a  parish,  in  lieu  of         Shutt 
indemnity  for  the  expences  which  might  accrue  to  the  *• 

parish  by  the  birth  of  a  bastard  child.  Those  decisions 
were  founded  on  two  principles :  First,  that  such  a  pay- 
ment obviously  created  an  interest  in  the  parish  officers 
to  shorten  the  life  of  the  child ;  and  secondly,  as  stated  by 
Mr.  Justice  Le  Blanc,  in  Cole  v.  Gower,  that  it  was  un- 
just that  the  benefit  should  be  to  those  persons  only, 
who  were  then  living  in  the  parish,  while  the  burthen 
might  be  thrown  on  future  parishioners.  This  was  an 
attempt  to  Wo,  indirectly,  that  which  it  had  been  decided 
in  Cole  v.  Govoer  could  not  be  done  directly  \  for  if  the 
defendant  paid  the  gross  penalty,  it  would  be  the  same  as 
if  he  had  paid  it  down  in  the  first  instance.  He  would 
not  contend  that  the  plaintiffs  could  recover  more  than 
the  penalty  of  the  bond ;  but  only  that  the  defendant 
could  not  be  relieved  by  this  application. 

Mr.  Serjt.  Vaugban,  in  support  of  the  rule,  was  stopped 
by  the  court. 

Lord  Chief  Justice  Gibbs. — I  take  the  law  to  be  - 
clearly  settled  as  my  brother  Bfosset  has  stated,  that  it  is 
unlawful  to  give,  or  to  undertake  to  give,  a  sum  out  and 
out/  (if  I  may  be  allowed  to  use  so  vulgar,  an  expression) 
in  order  to  indemnify  a  parish  for  the  burthen  which, 
more  or  less,  will  accrue  from  the  birth  of  an  illegitimate 
child ;  because  it  would  create  an  interest  in  the  death  of 
the  child.  This,  however,  is  not  a  contract  to  pay  a 
gross  sum  at  all  events,  but  to  pay  a  penalty,  if  the  parish 
be  not  indemnified : — The  object  of  the  contract  is  to 
indemnify  the  parish,  and  that  object  is  secured  by  the 


(•)  l  Camp.  3y6. 
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1816.         penalty.    The  party  who  enters  into  it  is  interested  not 
Srvtt         to  P*y  ^e  ent*re  Penalty,  if  the  damages  do  not  amount 
»•  to  it;  but  if  he  be  conscious  that  they  do,  it  then  becomes 

his  interest  to  pay  the  penalty,  because,  otherwise,  he 
would  only  be  incurring  further  costs.  He  must  be  the 
best  judge  of  that,  and  if  he  think  that  he  cannot  resist 
the  payment  of  the  full  penalty,  it  is  impossible  to  say 
that,  on  paying  die  whole  of  the  demand  which  die 
parish  have  upon  him,  he  is  not  entitled  to  be  relieved 
from  all  further  proceedings. 

The  rest  of  the  court  expressed  their  concurrence 
with  the  Chief  Justice,  and  Mr.  Justice  Park  observed 
that  the  question  had  been  much  considered  in  the  case 
of  Wild  v.  Garluon,  and  also  in  that  of  Brangmn  v. 
Ptrn*  (*),  where  it  had  been  asked  by  Lord  Chief  Justice 
De  Grey,  '  If  die  defendant  pay  the  plaintiff  the  whole 
stated  damages,  what  can  he  desire  more  V 

Ride  absolute. 


(rf)2£/.  1)90. 


Tuesday, 
May 7.  HARDING  V.  PtJfcKISS. 

been  obt ahneS  Mb.  Serjt.  Copley,  in  last  Hilary  term,  obtained  a  rule  to 

?wecdm  rTthc  $heW  CaUSe  why  ^  P1,0^*1"^  on  the  bail-bond  should 

court  refu  sed  to  not  be  set  aside  for  irregularity,  on  the  ground  that  the 

SfehhTt  dcfcndant  ^d    ^en    discharged  under   the  insolvent 

it  had  bee  n  ob-  debtor's  act,  and  that  the  debt,  for  which  the  present 

tained  by  a  per- 

son  not  q- unfitted 

to  practi*  :  as  an  attorney;  the  defendant  not  being  privy  to  tht  irregularity. 
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action  was  brought,  had  accrued  prior  to  such  discharge.  Hl6. 

The  rule  was  drawn  up  on  reading  the  affidavit  of  the       Hardin* 
defendant,  -f  and  of  James  Ullmer,  attorney  for  the  de-        ^  v- 
fendant,  and 

Mr.  Serjt.  Vaughan,  who  now  shewed  cause,  objected 
that  no  such  person  as  James  Vllmer  was  on  the  rolls  of 
the  court ;  that  the  application,  therefore,  was  a  fraud  on 
the  court  and  on  the  practitioners. 

Mr.  Serjt.  Copley,  contrh,  said  that  though  Mr.  Ullrmr 
might  be  liable  to  penalties  for  practising  without  being 
qualified,  there  was  no  authority  to  shew  that  what  had 
been  done  by  him,  was  absolutely  void ;  and  it  appeared 
that,  from  the  representations  of  Mr.  Ullmtr,  and  from 
the  words  '  Ul/mer,  Attorney  J  being  on  his  door,  the  de- 
fendant had  reason  to  believe  that  he  was  authorized  to 
practise  as  an  attorney. 

The  court  observed  that  it  would  be  gross  injustice  to 
tarn  a  party  round  because  he  had  been  deceived  by  his 
pseudo-attorney ;  that  no  instance  had  been  mentioned  in 
which  the  proceedings  had  been  set  aside  on  such  a  ground, 
to  the  prejudice  of  the  client ;  that  on  the  contrary,  where 
notice  of  bail  had  been  given  by  a  person  not  qualified,  the 
court  had  nevertheless  held  the  notice  good;  and  they 
overruled  the  objection. — And  it  appearing  that  the  de- 
fendant's application  was  well  founded  in  fact,  the  rule  was 
made     . 

Absolute  (a). , 


(a)  In  Eopwood  v.  Adams,  5  Bur.  2666,  the  court  of  Ktng'i 
Bench  set  aside  a  judgment  which  had  been  entered  up  by  an 
attorney's  clerk,  using  the  name  of  a  regular  attorney,  fr  about  the 
knowledge  or  consent  of  the  latter.  It  is  not  stated  in  that  case, 
whether  the  plaintiff  were  privy  to,  or  ignorant  of,  the  informality. 
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J816. 


In  the  Exchequer  Chamber. 


Wednesday, 
May  8. 

In  covenant  on 
a  charter-party, 
the  plaintiff 
assigns  two 
breaches ;  one 
for  a  specific 
sum,  the  other, 
for  unliquidated 
damages ;  on 
judgment  by 
default,  damages 
arc  assessed 
generally.    Upon 
affirmance' in 
the  Exchequer 
Chamber ,  the 
court  refused  to 
allow  interest. 


martin  v.  emmote.    (In  error.) 

This  was  an  action  of  covenant  on  a  charter-party,  and 
the  declaration  contained  two  breaches;  first  for  non- 
payment of  a  specific  sum,  in  gross,  for  freight ;  secondly, 
for  unliquidated  damages,  for  delay  in  unloading  beyond 
the  lay  days  allowed  by  the  charter-party.  The  defend- 
ant having  suffered  judgment  by  default,  damages  were 
assessed  generally  on  both  breaches ;  and  now,  on  judg- 
ment being  affirmed, 

Mr.  Taddy  moved  for  interest :  But  the  court  said  that 
though  the  first  breach  was  for  non-payment  of  a  specific 
sum,  on  which,  if  it  stood  alone,  interest  might  be  claimed, 
yet  ds  the  second  was  for  unliquidated  damages,  on  which 
no  interest  could  be  claimed,  and  as  the  damages  had  been 
assessed  generally,  the  court  could  not  separate  them,  and 
say  how  much  the  jury  gave  on  each  breach ;  and  the 
application  was,  accordingly, 

Refused. 

Mr.  Ross,  contri. 


Thursday, 
May  9. 


walker  and  another,  v.  willoughby. 


Where  A.,  hav- 
ing two  christian 
names,  has 
omitted  one  of 
them  in  his 
dealings  with  j?., 

he  cannot,  in  an  action  brought  against  him  by  B.,  make  the  tame  omission  a-  ground 
for  setting  aside  the  proceedings.     . 


M*.  Serjt.  Onshnuy  on  a  former  day,  obtained  a  rule  to 
shew  cause  why  the  bail-bond  should  not  be  cancelled, 
and  proceedings  stayed,  on  the  ground  that  the  defendant 


WlLLOUflHBY. 
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had  been  sued  by  the  name  of  William  WUUugbby,  whereas  1816. 

his  christian  names  were  Hans  William  (a).  Walker 

The  Solicitor  ^General  now  shewed  cause  on  an  affidavit,  _  «. 
which  stated  that  the  plaintiffs  had  repeatedly  received 
orders  for  goods  written  by  the  defendant,  by  the  name 
of  William  Wilhwghby>  and  that  he  had  obtained  credit 
vith  them  by  that  name  :  And  the  court  held  that  after 
having  called  himself  by  the  name  of  William  only,  he 
could  not  make  this  objection. 

Rule  discharged. 


(a)  A  similar  rule  was  made  absolute  in  last  Easter  term,  on  the 
same  ground,  in  an  action  against  the  same  defendant :  Ante,  vol.  i. 

p.  *77- 


HUMPHRIES  V.  WILLIAMS.  ^Ma^O*' 

The  Solicitor-General,  on  a  former  day,  obtained  a  rule  ^n  affidavit  of 

,  '  ,.        debt,  stating  that 

to  shew  cause  why,  upon  a  common  appearance  being  the  defendant  is 

entered  for  the  defendant,  the  bail-bond  should  not  be  if?(,.€bt.^  to  .ihc 

plaintiff,  as  in- 
delivered   up  to  be  cancelled,  on  the  ground  that  the  donee  of  a  hill  of 

affidavit  of  debt  was  insufficient.    It  stated  that  the  de-  ^Jne"^  W. ** 

fendant  was  indebted  to  the  plaintiff  in  the  sum  of  £§5  at  a  day  now  past, 

and  upwards,  «as  the  indorsee  of  a  certain  bill  of  exchange,  ™\s\u\  chancer 

'  drawn  by  one  T.  Winslow,  at  a  certain  day  now  past*'  die  defendant 

without  stating  how  the  defendant  became  liable ;  whe-  insufficient. 

ther  as  acceptor,  or  indorser. 

Mr.  Serjt.  Best  now  shewed  cause.     In  Bradsbaw  v. 

Haddington  (a),  an  affidavit,  stating  that  the  defendant  was 


(a)  7  East,  04. 


938 

1816. 

HuHPRRlIt 

V. 

Williams* 
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indebted  on  a  bill  of  exchange,  drawn  by  the  defendant, 
and  due,  and  unpaid,  was  sufficient,  without  stating  in 
what  character  the  plaintiff  became  entitled  to  sue. 

Lord  Chief  Justice  Gibbs. — In  that  case,  the  omission 
was  of  the  plaintiff9 s  title  to  sue  \ — here  the  objection  is 
that  it  does  not  appear  in  what  character  the  defendant 
stands :  All  the  precedents  in  the  books  of  practice  con- 
tain that  statement* 

Per  Curiam, 

Rule  absolute  (a). 


Saturday, 
May  II. 


(a)  In  Balhi  v.  Bailey ,  utile,  vol.  i.  424,  the  court  held  that  an 
affidavit,  which  stated  that  the  defendant  was  indebted  to  the 
plain  lift'  on  promissory  notes  of  the  defendant,  without  stating  how 
the  plaintiff  became  entitled  to  recover  upon  them,  was  defective. 
On  that  occasion,  however,  the  case  of  Bradshaw  v.  Saddinghn 
was  not  cited.     Vid.  ante,  83  ;  and  vol.  i.  3 15,  317, 424,  &  535. 


BURTON  V.  ATHERTON. 


2?  SnfthSt  ^k  ScP^'  Hfyw00(l  OPP05**  th*  justification  of  the  bail 
oneofihemwasa  in  this  notion,  on  the  ground  that  one  pf  them,  Lord 
pcerofthefealin.  ReJesdale,  was  a  peer  of  the  realm  5  and  on  the  authority 
of  Graham  v.  Stuart  (a),  where  the  court  refused  to  pqrmh 
a  member  of  the  house  of  commons  to  justify,  the  otyec- 
tion  was  considered  valid ; — but  the  0014ft  gave  the  de- 
fendant time  to  put  in  another  bail. 


(a)  4  Taun.  34<). 


in  the  mrr-sixTH  tear  of  geo.  hi.  $35 

1816. 
youno  v.  wri^cht  and  others.  !£ue*!*y* 

May  14. 

T«s  was  an  action  of  trespass  for  breaking  and  entering  ^«>llusjvely 
.       i  •     •«     i      «.       •  assigns  his  housi 

the  plaintiff's  dwelling-house,  in  St.  James's  street,  and  in  town,  stock, 

seizing  her  goods,  to  which  the  defendants  pleaded  not  fetpSftJ 
guilty*     At  the  trial  of  the  cause  before  Lord  Chief  '*"•  B.  takes. 
Justice  GMs,  at  Guildhall,  at  the  sittings  after  last  Hilary  SSS  tb?d 
term,  it  appeared  that  %&»  Crowley  had  been  the  pro-  business,  con- 

ri_i_  •  .  -ocv.     ceiling  ^/s  resi- 

pnetor  of  the  house  m  question,  a  tavern  in  St.  James's  dence  from  his 

street;  that  on  the  23d  of  December  1814,  he  entered  creditors-  Th» 

months  atter- 
into  an  agreement  to  assign  the  remainder  of  his  term  wards,  a  com- 

therein,  with  the  stock  in  trade,  to  the  plaintiff,his  sister-  JSjS^1*1*" . 

in-law,  for  the  sum  of  <££071 :  6s :  &d;  that  in  the  same  against  A.,  under 

month  of  December,  the  plaintiff  took  possession  of  the  iS^s^S8" 

house,  when  Crowley  retired  to  Paddingtom ;-— that  the  *e*Monofthe 

i  •     .«-  . .       t  .  i.  «     ,  ,  house,  &c.  as 

plaintiff  w^s  considered  as  mistress  of  the  house ;  that  the  being  still  the 

entries  at  the  excise-office  were  in  her  name,  and  that  the  ProPcrty  ?f  -<*• 

'  In  an  action  of 

beer  and  other  necessaries  were  supplied  on  her  credit :  trespass  by  £. 

On  the  other  hand,  it  was  proved  that  no  consideration  ^JM^m 

was  ever   paid  by  the  plaintiff  to  Crowley  \  that. after  the  fraudulent 

Crowley's  departure  his  creditors  frequently  called  in  St.  not ^suA^n* 

James's  street,  when  they  were  told  by  the   plaintiff  defence,  without 

..  .  «i  .  .  .  •  «         proving  an  act 

and  the   waiters,  that  he  was  gone,  but  whither  they  of  bankruptcy  by 

did  not  know,  though  his  place  of  residence  was  well  ^— But  that 

7  °  r  there  was  evi- 

known  to  them;  that  on  the  27th  of  March  1815,  a  dence  to  go  to 

commission  of  bankrupt  issued  against  Crowley*  under  ^vfn7cori^'  * 
which  the  defendants,  the  messenger  and  his  assistants  mined  an  act  of 
under  the  commission,  took  possession  of  the  premises,   «  HewSngfrom 
as  being  still  the  property  of  the  bankrupt.     On  this  '  his  dwelling- 
evidence  it  was  contended'  for  the  defendants,  that  as  <  wjte  absenting' 
no  consideration  <had  been  paid  by  the  plaintiff,   the  ' niuaselr-' 
conveyance  from  Crowley  to  her  was  fraudulent,  being 
•nly  a  private  trust  for  the  former »   and  that  there- 


V. 

Wright. 
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1816.  forej  the  house  was  to  be  considered  as  still  belong. 

Young  *nR  to  Crowley. — But  the  Chief  Justice  told  the  jury, 
that  however  fraudulent  might  have  beeq  the  convey- 
ance, as  between  Crowley  and  his  creditors,  yet  as  he 
had  actually  assigned  the  property,  and  the  plaintiff  had 
taken  possession  of  it,  she  was  entitled  to  maintain  this 
action  against  any  stranger  who  intruded  himself  upon 
it ;  that  the  defendants  stood  in  the  light  of  mere  wrong- 
doers, unless  they  proved  the  different  stages  of  the 
bankruptcy;  that  it  was  not  contended  that  an  act  of 
bankruptcy  had  been  proved  ;  and  that,  though  the 
plaintiff  had  repeatedly  denied  him  to  his  creditors,  it 
did  not  appear  that  those  denials  were  by  the  desire  or 
wifh  the  concurrence  of  the  bankrupt : — The  jury  found 
a  verdict  for  the  plaintiff* 

Mr.  Serjt.  Vaugbanf  on  a  former  day  in  this  term, 
zqpved  that  this  verdict  might  be  set  aside,  and  a  new 
trial  granted,  on  the  ground  that,  thotogh.  the  fraudulent 
conveyance  were  not,  of  itself,  a  sufficient  defence,  still 
there  was  evidence  of  an  act  of  bankruptcy  by  Crowkyt 
'  in  departing  from  his  dwelling-house,  or  otherwise  ab- 
(  senting  himself,  to  the  intent  to  defraud  his  creditors,' 
sufficient  to  have  been  left  to  the  jury.  The  Chief 
Justice  observed  that  no  such  ground  of  defence  had  been 
made  at  the  trial;  the  court,  however,  granted  a  rule 
nisu 

Mr.  Serjt.  Best  and  Mr.  Serjt.  Copley  now  shewed  cause. 
They  contended  that  there  was  no  evidence  of  an  act  of 
bankruptcy  to  go  to  the  jury ;  that  in  any  case,  where  a 
man  removed  from  one  house  to  another,  it  might  as  well 
be  left  to  the  jury  to  say  whether  it  were  not  an  act  of 
bankruptcy;  that  this,  however,  would  be  a  dangerous 
practice,  unless  there  were  evidence  of  fraud,  of  which 
there  was  none  in  the  present  case,  since,  hoyveyer  fraudu- 
lent the  transfer  might  have  been  towards  the  creditors,  it 
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was  valid,  as  between  Crowley  and  the  plaintiff;  and  the 
removal  of  Crowley  was  merely  for  the  purpose  of  putting 
the  plaintiff  in  possession. 

Mr.  Serjt.  Faugian,  contra,  insisted  firsts  that  as  the 
conveyance  to  the  plaintiff  was  a  mere  colourable  trans- 
fer, for  the  purpose  of  protecting  Crowley9 s  property,  no 
interest  passed  by  it;  the  property  remained  in  him,  and 
then  it  would  have  been  for  the  jury  to  say,  whether  he 
had  not  departed  from  his  dwelling-house  with  intent  to 
defraud  his  creditors.  Secondly,  even  if  the  transfer  were 
to  be  considered  valid,  it  would  still  have  been  a  question 
for  the  jury,  what  was  his  motive  for  going  to  Padiington ; 
and  if  that  were  fraudulent,  it  would  come  within  the ' 
term  €  otherwise  absenting  himself/  which,  he  said,  must 
mean  withdrawing  himself  from  his  creditors,  without 
reference  to  the  place  or  manner  of  doing  it;  and,  as  was 
held  by  Lord  C.  J.  Mansfield  in  Judine  v.  Da  Cossen  (a\ 
was  not  confined  to  a  departure  from  the  dwelling'* 
house. 

Lord  Chief  Justice  Gibbs. — If  the  case  had  been  pre* 
sented  to  me  at  the  trial  in  this  shape,  I  should  certainly 
have  so  left  it  to  the  jury.  But  the  evidence  took  a 
different  tendency  throughout  $  though  looking  at  it 
with  a  critical  eye,  I  think  it  might  be  left  to  the  jury 
to  say,  whether  the  departure  from  St.  Jamefy  street  were 
not  an  act  of  bankruptcy. 

The  rest  of  the  court  concurred. 

Rule  absolute. 


SS# 


1816. 

KsyrsJ 

YoUHft 
V. 

WiroHT. 


U)  1  N.  R.  234.-2-See  the  next  case,  in  which  this  queftion  was 
folly  considered,  and  ihowe  words  were  decided  to  extend  to  any 
absenting,  with  a  view  to  delay  creditors. 


vol.  n. 
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1810. 

May  $!  Gimminghaii  and  another,  assignees  of  haywood,  » 

bankrupt,  v.  lainG. 

I?a  wi5ja£rf    Thi*  was  an  action  of  trover  by  the  assignees  of JW.Hay 

buying  the  whole  wood,  a  bankrupt,  against  the  sheriff  of  Surrey,  for  goods 

from  theproM^   tdken  in  execution  after  the  act  of  bankruptcy  had  been 

•ton,  re-£l,1D8    committed.     At  the  trial  of  the  cause  at  Guildhall,  at  the     . 

bearing  the  lots     sittings  after  last  Hilary  term,  before  Lord  Chief  Justice 

of  such  M  £-        Gibbs,  it  appeared  that  the  bankrupt,  who  was  described 

trader  within  the  as  a  stock-broker,  and  dealer  and  chapman,  had  been 

^SeToS^'or  publisher  of  the  Courier  newspaper;  that  he  bought  the 

'  otherwise  to       whole  impression  each  day  from  the  proprietors,  selling 

'  herself  'in  "     them  at  a  profit  of  1/.  6d.  per  quire,  and  bearing  the  loss 

****•  13  iZ/.c.  7,   of  such  as  remained  unsold;  that  he  was  in  the  daily 

1. 15,  are  not        habit  of  attending  the  Royal  Exchange,  for  the  purpose  of 

confined  to  an      collecting  news  for  the  Courier;  that  during  the  course  of 

absenting  from  °  #  #      .  ° 

the  dwelling-       two  or  three  months  previous  to  the  issuing  of  the  com* 

particular  placet  n*^011*  ^e  had  frequently  retired  from  'Change  on  the 
Therefore,  where  approach  of  any  of  his  creditors,  desiring  a  friend  to  tell 
habit  of  attend-     thtm  t^3Lt  **e  was  not  there,  and  that,  on  one  occasion,  he 

ing  the  Royal       htd  made  an  appointment  with  one  of  his  creditors  to 

.Exchange  to 

collect  news,        meet  him  there,  but  had  broken  it: — That  he  was  also 

ofhUcredho9rtht  **"*  ProPrietor  of  the  Circus  th«*re;  that  about  thre* 
desiring  a  friend  weeks  before  the  bankruptcy,  being  at  the  theatre,  and 

theTe  j^oT*8  QOt  bearing that  *  sheriff's  officer  was  coming  to  look  for  him 
broke  an  ap-  there,  he  retired  behind  the  scenes,  requesting  a  friend  to 
httlmade  with     te^  ^e  officer  that  he  was  gone,  and  remaining  concealed 

a  creditor  to  tm  the  officer  quitted  the  theatre.— On  this  evidence. 
meet  him  there ;  0      .  *  .  * 

—or,  (being  the    the  Soltator-Creneral  contended  that  neither  the  trading 

EeTredAd  nor  act  of  bankruPtc7  hs«*  been  proved.  The  Chief 
behind  the 

scenes  to  avoid  a  sheriffs  officer,  at  the  same  time  giving  orders  to  be  denied  to  him  :— ■» 
Held,  that  each  of  these  was  an  act  of  bankruptcy. 


(depart  the  realm,  or  begin 
'  or  houses,  or  othertoise  to  absent  him  or  herself,  or  take  sanc- 
'  luary,  or  suffer  him  or  herself  willingly  to  be  arrested  for  any  debt 
'  or  other  thing,  not  grown  or  due  for  money  delivered,  wares  sold, 
( or  any  other  just  or  lawful  cause,  or  sood  consideration  or  pur- 
4  poses,  or  suffer  him  or  herself  to  be  outlawed,  or  yield  him  or  ner- 
'  (elf  to  prison,  or  depart  from  his  or  her  dwelling*house  or  houses, 
1  to  the  intent  or  purpose  to  defraud  or  hinder  any  of  his  or  her 
'  creditors,  being  also  a  subject  born,  of  the  just  debt  or  doty  of 
'  such  creditor  or  creditors,  shall  be  reputed,  deemed,  and  taken 
i  for  a  bankrupt.'  The  stat.  1  Jac.  i.  c.  15,  ennmerates  one  or  two 
*ther  acts  of  bankruptcy;  viz.  causing  himself  to  be  arrested,  or 
his  goods,  &c.  to  be  attached ;  making  a  fraudulent  grant  or  con- 
veyance of  his  lands,  &c. ;  or  lying  six  months  in  prison  for  debt : 
But  it  contains  the  expressions  in  question  in  the  present  cast, 
verbatim. 

S2 


Laihg. 
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Justice,  however,  was  of  opinion  that  both  were  esta-         1816. 
Wished,  and  the  jury  found  a  verdict  for  the  plaintiffs  GimmTokam 
accordingly ;  but  with  liberty  to  the  defendant  to  move        _    »< 
to  enter  a  nonsuit. 

The  Solicitor-General,  on  a  former  day,  moved  accord- 
ingly. He  contended,  first,  that  Haywood,  not  being  a 
proprietor  of  the  Courier,  but  being  only  employed  by  the 
proprietors  to  publish  it,  and  being  liable  to  be  dismissed 
by  them,  and  responsible  to  them  for  the  value  of  the 
Whole  impression,  could  only  be  considered  as  their  agent 
or  servant,  and  did  not  come  within  the  description  of 
a  person  €  seeking  his  trade  of  living  by  buying  and  sell- 
'  ing'  (*).  It  was  not  as  if  he  had  carried  on  business 
for  himself,  buying  the  commodity  at  different  places,  at 
his  own  option. 

Lord  Chief  Justice  Gibbs.  I  told  the  jury  that  I  had 
no  doubt  as  to  the  trading,  nor  have  I  any  now.  The 
question  resolves  itself  into  three :  First,  whether  there 
can  be  any  trading  in  newspapers,  as  to  which  there  .can 


(a)  The  stat.  13  El  c,  7,  '  For  a  plain  declaration  who  ought  to 
'be  taken  and  deemed  for  a  bankrupt,'  enacts,  *  That  if  any  mer- 
'  chant,  or  other  person,  using  or  exercising  the  trade  of  merchand- 
•  ize,  by  way  of  bargaining,  exchange,  re-change,  bartry,  cbevis- 
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ratfl.         be  no  doubt,  any  more  than  in  any  other  commodity. 

eiMMiMOHAM   The  ^  to  try  St  *  to  con*idfir»  whether  a  man,  going 
v.  to   different  offices,  and  baying  different  newspaper*, 

**?'  would  be  a  trader ;  and  if  so,  as  he  certainly  would,  why 
net,  when  he  buys  them  at  one  office  only?  Secondly, 
•  whether  he  be  liable  in  die  character  of  servant  or  agent : 
I  have  no  doubt  but  a  farmer's  servant,  buying  «mhm» 
dities  of  his  master,  and  reselling  them,  would  be  a  traders 
so,  therefore,  the  agent  of  the  proprietors  in  the  present 
case.  Thirdly,  whether  the  quantity  of  purchase  and  sale 
be  sufficient;  now  it  appears  that  he  took  the  whole 
impression  daily,  and  that  the  loss  of  such  as  remained 
on  hand  fell  upon  him.  I  am  of  opinion,  therefore*  that 
there  may  be  a  trading  in  newspapers ;  that  it  may  be 
carried  on  by  a  servant ;  and  that,  in  the  present  case,  the 
bankrupt  did  carry  on  such  trading  to  an  extent  sufficient 
to  bring  him  within  the  bankrupt  laws. — The  other  point, 
as  to  the  act  of  bankruptcy,  his  Lordship  said  was  a  ques- 
tion of  much  greater  nicety ;  and  Mr.  Justice  Abbott  ob- 
served that,  if  '  keeping  house9  were  one  mode  of  ab- 
senting himself,  the  words  '  or  otherwise  must  refer  to 
other  modes. 

A  rule  nisi  was  therefore  granted  on  that  point. 

Mr.  Serjt.  Best  and  Mr.  Serjt.  Vaughan  now  shewed 
cause  against  it.  They  contended  that  the  departure  of 
the  bankrupt  from  the  Exchange  to  avoid  his  creditors,  and 
his  concealing  himself  at  the  Circus  theatre,  was,  each,  an 
act  of  bankruptcy,  within  the  words  'otherwise  absenting 
*  himself?  that  those  words  meant  any  absenting  from  cre- 
ditors, and  were  not  to  be  confined  to  an  absenting  from 
\  the  bankrupt's  house ;  and  that  if  it  had  been  intended 

to  confine  them  to  that  construction,  there  would)  htfve 
been  no  occasion  for  the  subsequent  words,  c  or  depart 
c  from  his  dwelling-house?  ficc.  .  In  support  of  this  ex- 
tended construction,  they  cited  the  cases  of  Bayly  ▼. 
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SeitfiiU  («),  Chmwetb  v.  Hay  (J),  and  jtafo*  v.  #*  I81& 

Cos*a  (*),  in  the  last  of  which,  Lo*d  Q.  J.  Mmsfit/d  ei^^QUAm 
delivered  an  opinion  expressly  \».  favour  of  it. — Htere  the  «. 

court  eaHed  on  the  other  sid*  Laiiio. 

The  SoBtitor-Gtmrel  and  Ifo,  Serjt.  Lms>  in  support  of 
the  rile,  contended  that  the  cacpres^ioji  '  otherwise  ab- 
senting himself  must  relate  to  the  place,  either-  of  the 
bankrupt's  abotk*  or  of  his  hu$ineu%  where  those  who  dealt 
with  him  had  a  right  to  expect  to  find  him,  as  ia  the 
case  of  Juduit  v..  Qa  Cois$n ;  and  not  to  any  place*  whepef 
he  might  fear  to  meet  his  creditor*.    The  subsequent 
words,  <  or  depart  from,  hit  dvMUv%-b4w>'  shewed  the 
ifltentica  of  the  legislature  to  narrow,  the  effect  of  the 
former  general  wpsessipiv  In.  the  present  case,  Haywood 
did  not  frequeet  the  $xchw&  for  the  purposes  of  tracfc* 
h«t  merely  to  pick  up  news  \  a#d  it  might  39  well  be  con- 
tended that  a  man  who  left  the  theatre,  ot*  seeing  a,  crq- 
dit^r,  op  whashnuld  emit  going  to.  a  coffeehouse  to  which 
he  was  accustomed  to  resort*  er  tf  chur$h>  (on  *ny  d?y 
ta  Sunday  cur  should  even  pa*  through  one  street  in- 
stead of  another,  from  a  dislike  of  meeting  his  creditors, 
was  comatitting  an  act  of  bankruptcy.     As  to  the  denial 
to  the  officer  at  the  Cure**,  that  stood  on  the  saupe 
ground,  since  it  was  neither  the  place  of  Haywood's  abo4$, 
nor  of  hie  business. 

Lord  Chief  Justice  Gibes.— The  question  sp  to  the 
trading  having  been  disposed  of,  the  only  point  that 
remains  is,  whether  Hayivood  had  committed  an  *ct 
of  bankruptcy.  It  has  never  been  contended  that  hp 
had  d*p*rtid  from  his  dwelling-bouse,  or  had  ctmjmtd 
himself  to  it  for  the  purpose  of  delaying  his  creditors ; 
hut  the  ground  on  which  the  plaintiffs  rested  wsp,  th*t  % 

the   case   fell  within   another  branch   of  the  statute, 

r  —■   -  il"  m 

(»)  iM.icS.  3J»~-(*)  Ibid.  876.—  (e)  1  S.  JL  »*. 
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*^'  which  makes  it  an  act  of  bankruptcy,  otherwise  to  absent 

Gxmmixgiiam    hi ms elf.    Now  we  must  look  to  the  previous  and  sub- 

t*-  sequent  words,  and  to  the  decisions,  for  the  meaning  of 

that  expression.    The  words  of  the  statute  are,  if  the 

person,  falling  within  the  description  of  a  trader,  *  shall 

*  depart  the  realm,  or  begin  to  keep  house,  or  otherwise 

*  absent  himself  J — without  saying  from  whence;—'  or 

*  take  sanctuary,'   &c. ;    and   then,  after  enumerating 
several  other  acts  of  bankruptcy,  'or  depart  from  his 
c  dwelling-house.'    I  cannot  think  that,  by  the  last  expres- 
sion, the  legislature  intended  the  same  as  by  the  former 
words,  €  otherwise  absenting  himself;'  those  words  must 
therefore  remain  with  the  meaning  which  would  belong 
to  them,  independently  of  any  other  expressions*     I  am 
aware  that  the  early  cases  have  not  touched  upon  this 
point ;  but  the  three  Isge  cases  which  have  been  mentioned 
have  approached  it  rather  closely.    In  that  of  Chenowetb 
v.  Hay,  the  bankrupt  went  to  a  neighbour's  shop,  saying 
that  he  expected  to  be  arrested,  and  as  he  was  about  to 
leave  the  shop,  being  informed  that  a  sheriff's  officer  was 
going  towards  his  house,  he  retreated  into  the  back  shop 
for  concealment.    Now  that  was  neither  the  place  of  his 
trade,  nor  of  his  abode,  nor  where  he  had  appointed  a 
creditor  to  meet  him ;  Mr.  Justice  Chambre,  however,  was 
of 'opinion  that,  as  the  bankrupt  was  about  to  leave  the 
shop  when  he  received  the  intelligence  about  the  sheriff's 
officer,  and  then  went  back  and  concealed  himself,  for 
the  purpose  of  avoiding  an  arrest,  this  was  an  absenting 
himself  within  the  meaning  of  the  statutes,  though  it 
was  not  a  departure  from  his  dwelling-house ;  being  an 
act  of  bankruptcy  created  by  another  branch  of  the  clause. 
I  have  stated  this  case  more  particularly,  because  it  shews 
that  my  brother  Chambre  was  of  opinion,  that  this  ex- 
pression was  not  f o  be  confined  to  the  bankrupt's  absent- 
ing himself  from  this  or  that  place,  but  was  meant  to  ex- 
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fend  to  any  tvasion  of  his  creditors.    Now  let  us  consider         1816. 
what  the  present  case  is.     It  does  not  appear  that  the   GttfmNOHAM 
bankrupt  had  any  known  place  of  abode; — it  is  most  v. 

probable  that  he  had  a  lodging  somewhere; — but  there  At"0' 

was  one  place,  viz.  the  Royal  Exchange,  at  which  he  was 
always  to  be  seen :  It  appears  that  he  had  several  creditors, 
at  the  sight  of  whom  he  frequently  left  his  occupation  on 
the  Exchange,  desiring  his  friend  to  say  that  he  was  not 
there;  and  that  on  one  occasion,  he  broke  an  appoint- 
ment which  he  had  made  with  a  creditor  to  meet  him 
there.  There  cannot  be  stronger  evidence  of  a  man 
absenting  himself  from  his  creditors,  supposing  the  con- 
struction which  I  .have  stated  to  be  correct,  and  that  it  is 
not  confined' to  any  particular  place.  It  is  unnecessary  to 
go  into  the  other  cases ;  it  is  sufficient  for  me  to  say  that 
I  am  of  opinion  that  this  clause  constitutes  a  distinct  act  of 
bankruptcy;  and  that  therefore,  there  is  no  objection 
to  supporting  the  present  commission.-*— With  respect  to 
what  passed  at  the  Circus  theatre,  it  would  be  very  dif- 
ficult to  distinguish  it  from  what  passed  on  the  Royal 
Exchange;  but  as  we  have  already  decided  on  the  latter 
point,  it  is  unnecessary  to  say  any  thing  further  on  the 
former* 

Mr.  Justice  Dallas. — I  am  not  able  to  entertain  any 
doubt  on  this  case ;  for  if  any  ambiguity  existed  on  the 
construction  of  the  statute,  it  would  be  removed  by  the 
cases  which  have  been  cited.  The  act  of  bankruptcy,  on 
which  the  plaintiffs  rely,  is  not  a  departure  by  the  bank- 
rupt from  his  dwelling-house,  but  the  act  of  absenting 
himself  with  a  view  to  defraud  his  creditors.  There  is  a 
distinction  in  terms  between  the  one  and  the  other ;  and 
the  word *  otherwise'  is  unnecessary,  except  for  the  sake  of 
marking  that  distinction.  In  the  present  case,  there  is  no 
doubt  but  that  the  trading  was  carried  on  by  means  of 
the  bankrupt's  daily  attendance  at  the  Royal  Exchange, 
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18l6.         for  the  purpose  of  collecting  news  to  supply  that  Which 
WyW         was  to  be  sold  for  his  benefit.    I  should  therefore  sat 

GllCMIM6HAM 

v.  that  this  was  part  pf  the  process  by  which  his  trade  was 

La  i  if  c.  carried  on ;  and  as  any  absenting  himself  with  a  view  to 
defraud  or  delay  his  creditors;  whether  it  be  from  his 
dwelling-house,  counting-house,  stall,  or  any  other  place, 
is  an  act  of  bankruptcy;  and  as  he  could  only  have  broke* 
the  appointment  which  he  had  made  with  his  creditor* 
with  a  view  to  delay  him,  I  have  no  hesitation  in  saying 
that  this  was  an  act  of  bankruptcy. 

Mr.  Justice  Park.— I  was  a  good  deal  tmched  with  the 
ingenuity  of  the  argument,  that  the  word  '  rtbtrwisS  is 
a  relative  term ;  but  if  it  were  so,  it  would  be  absurd. 
The  meaning  of  it  is  an  absenting,  with  intent  to  delay 
the  creditors,  in  any  other  manner  than  is  elsewhere 
mentioned  in  the  act*  The  three  cases  which  have  been 
cited  are  very  much  in  point,  and  strongly  corroborate 
this  doctrine.  I  therefore  entirely  concur  with  my  Lord, 
and  ray  brother  Dallas. 

Mr.  Justice  BumnouCH.— Having  been  present  when 
the  case  of  Cbtnoweth  v.  Hay  was  argued,  and  having, 
myself,  argued  that  of  Bayky  v.  Scbvfield%  it  is  eneugh  for 
me  to  say  that  it  is  impossible  to  entertain  any  doubt  on 
.  this  case;  and  that  I  therefore  folly  agree  with  the  rest 
of  the  court. 

Rule  discharged. 
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ANN  LAUTOUR,  THOMAS   COUTTS,  EDMUND  ANTROBUS, 

COUTTS    TROTTER,  and    EDWARD   1IAJOR1BANKS,  V.  Ma^ir?7' 

CHRISTOPHER    TEESDALE    and    BARBARA    ANN    his 

wife. 

This  was  nn  issue  directed  by  the  Master  of  the  Rolls  to  British  subject!, 
determine  whether  the  defendants  were  legally  married  British  settle- 
it  Madras  on  the  17th  of  October,  1808 ;  and  was  tried  ment  »h«ad.  •« 

governed  by  the 
before  Lord  Chief  Justice  G*Mj,  at  Guildhall,  at  the  sittings  laws  of  this  » 

after  last  Trinity  term,  when  a  verdict  was  found  for  the  SSlSsLd1* 

plaintiffs,  affirming  the  marriage,  subject  to  the  opinion  with  respect  to 

of  the  court  on  the  following  ca*.  EtSkZfi 

Joseph  Fronds  Lewis  Lauiour,  by  will  dated  the  4th  ed  here  before  the 

of  June,  18OT,  after  bequeathing  several  legacies,  gave  all  the  canon  law:  ' 

the  residue  of  his  personai;estate  to  the  plaintiffs,  T.  Corns,  %^hcrcfo'e> . . 
»    „        ,        ~  Z  *  t*    *,  .    .,     ,  where  twoBntish 

E.  Antrobus,  C.  Trotter,  and  E.  Majertbanks,  on  trust  to  subjects,  being 

divide  the  whole  into  aliquot  parts,  equal  to  the  number  ^a^0^  W€fe 

of  his  children  at  his  death,  and  to  stand  possessed  of  Madrat,  by  a 

one  of  such  aliquot  parts  for  the  benefit  of  each  child,  and  m^  catholic  °" 

his  or  her  wife  or  husband  and  family,  with  benefit  of  Prief *»  ■c"n*n8 

'     «_  .     ,„.  .     to  the  Catholic 

eccruer  or  survivorship  among  the  testator  s  children,  m  form,  in  the 

default  of  issue  of  any  of  them,  as  therein  mentioned;  f**HF*  **?- 
4  guage,  in  a  pri- 

and  appointed  the  said  last-named  plaintiffs,  together  vate  room,  and 
with  the  other  plaintiff  Ann  Lautour,  during  her  widow-  ww^Howecfbv 
hood,  his  executors  and  guardians  of  his  children  during  cohabitation ;— 
minority:  And  the  will  declared,  That  if  either  of  his  WM  a  ?a|jd  maf. 

children  should,  before  attaining  the  age  of  twenty-four  ri?«f  •  thoiJPh 

'  e  ®      .  J    -        without  a  licence 

years,  intermarry  without  the  consent  of  his  trustees  first  from  the  go- 
obtained  in  writing,  such  son  or  daughter  should  forfeit  j^jjjj^1* 
one  moiety  of  bis  or  her  aliquot  share  of  his  estate ;  and  Madras  to  ob- 
the  trustees  should  thenceforth  stand  possessed  of  one 
moiety  upon  such  trusts  as  would  take  effect  concerning 
the  same,  in  case  such  child,  so  marrying,  were  actually 


Tebsdali. 
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1810.         dead  without  issue.— The  testator  died'  on  the  21th  of 
Lautour       March,  1808,  leaving  a  daughter,  the  defendant  Barbara 
»•  Ann  Teesdale,  then  Barbara  Ann  Lautour,  spinster,  and 

several  other  children.  On  the  1st  of  October,  1808, 
the  defendant  Christopher  Teeidale,  being  of  the  age  of 
twenty-six  years,  and  the  defendant  Barbara  Ann  Tees- 
dale,  of  the  age  of  nineteen  years,  and  both  being  British 
subjects,  and  protestants,  resident  at  Madras  in<  the  East 
Indies,  caused  application  to  be  made  to  Sir  George  Hilar* 
Barlow,  who  was  then  governor  of  Fort  St.  George  at 
Madras,  with  its-  dependencies,  to  grant  a  licence  for 
the  purpose  of  authorizing  a  marriage  between  them  at 
Madras,  which  was  accordingly  granted  on  the  1st  of 
October ;  but  in  consequence  of  an  application  made  to 
the  said  governor  by  James  Oliver  Lautour,  a  brother  of 
the  defendant  Barbara  Ann,  who  objected  to  such  mar- 
riage, the  said  licence  was  afterwards,  on  the  2d  of 
October,  revoked  and  withdrawn.  It  has  for  many  yean 
been  the  custom  at  Madras,  in  the  case  of  marriages  be- 
tween protestant  Europeans,  to  require  and  obtain  the 
previous  permission  of  the  governor,  signified  in  writing 
to  the  officiating  clergyman  of  the  settlement ;  and  this 
custom  has  been  uniformly  adhered  to; — no  instance 
having  appeared  to  the  contrary.  On  the  17th  of  the 
said  month  of  October,  the  defendants  went  to  the  Black 
town  of  Madras,  where  they  were  attended  by  a  Portu- 
guese Roman  Catholic  priest  of  the  name  of  Entaqwo; 
and  the  marriage  ceremony  between  the  defendants  was 
read  and  performed,  according  to  the  Roman  Catholic 
form,  by  the  above-mentioned  priest,  in  a  small  room  in 
the  said  town,  in  the  presence  of  J.  Baker,  L  F.  Fortin, 
and  5.  TttU;  the  said  I.  F.  Fortin  and  S.  YttU  acting  as 
interpreters  between  the  defendants  and  the  said  Entaquio, 
when  the  latter  spoke  in  the  Portuguese  language.  The 
taid  Etftaquio  first  informed  the  defendants  that,  unless 
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they  were  both  Roman  Catholics,  the  ceremony  would  1810. 

not  render  their  marriage  valid,  and  that  it  would  be       f   Sm^ 

necessary  for  them  to  be  married  on  their  return  to  Eng-     _    ». 

land,  according  to  the  forms  of  their  own  religion.  Having 

sated  thfe,he  immediately  afterwards,  in  the  Portuguese 

language,  asked  the  defendant  Christopher  Teesdale  if  he 

would  take  the  said  Barbara  Ann  to  be  his  wife,  and  the 

said  Barbara,  Ann  if  she  would  take  the  said  Christopher 

Teesdale  to  be  her  husband ;  to  which  the  said  Christopher 

and  Barbara  Ann,  respectively,  assented ;  after  which  they 

exchanged  rings,  the  said  Entaquio  repeating  some  words 

in  the  Latin  language*    Both  the  defendants  subscribed 

their  names  to  a  certificate  in  the  Portuguese  language, 

which  was  also  subscribed  by  the  said  Entaquio,  and  which, 

when  translated  into  English,  was  to  the  following  effect. 

*  I,  the  undersigned,  certify  that  I  married  this  17th 
'  October  1808,  in  the  presence  of  Mr.  Baker,  Mr.  Fortin, 
'  and  Mr.  Tttie,  a  Mr.  TtesdaU  with  Miss  Barbara  Ann 
1  Lautour,  according  to  the  rites  of  the  Romish  church.9 

(Signed)    '  S.Entaqui*: 
€  Chr.  Teesdale.9 — '  Barbara  Ann  Lautour! 

And  the  said  J.  Baker  and  L  F.  Fortin  also  subscribed 
the  same  as  witnesses.-— After  the  performance  of  the 
ceremony,  the  defendants  remained  at  Madras  for  about 
a  week,  viz.  till  the  25th  of  October,  when  they  embarked 
on  board  the  Preston  East  Indiaman  on  their  voyage  to 
England.  They  did  not  live  together,  or  pass  as  husband 
and  wife,  while  they  remained  at  Madras,  but  resided  in 
separate  houses  five  miles  distant  from  each  other;  the 
said  Barbara  Ann  retaining  her  maiden  name :  But  after- 
wards, in  the  course  of  their  voyage  to  England,  they  de- 
clared themselves  to  be  husband  and  wife,  and  cohabited 
together  as  such.  They  arrived  in  England  in  June  1809. 
On  the  4th  of  July  1809,  a  licence  was  granted  by  the 
Faculty  office,  Doctor's  Commons,  London,  for  the  solem- 
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nisation  of  a  marriage  between  the  defendants,  as  Christo- 
pher Teesdak,  bachelor,  and  Barbara  Ann  Lout  our,  spinster, 
an  infant,  wkk  consent  of  the  plaintiffs,  Ed.  Jmtrotms, 
Arm  LaUt$ur>  and  Ed.  Afajcribanks,  as  her  guardians;  and 
on  the  5  th  of  the  same  month,  in  pursuance  of  that  licence, 
a  marriage  was  solemnized  between  the  defendants,  ac- 
cording to  the  form  of  the  church  of  England,  of  which 
the  defendants  are  members,  and  of  which  they  were 
both  members  in  October  1808,  when  the  first-mentioned 
ceremony  was  performed. — The  question  for  the  opinion 
of  the  court  was,  whether  the  defendants  were  legally 
married  at  Madras,  on  the  17th  ef  October  1808 :  If  the 
court  should  .be  of  opinion  that  they  were  not,  then  a 
verdict  to  be  entered  for  the  defendants;  otherwise, 
the  verdict  for  the  plaintiffs  to  stand. — The  case  came  on 
for  argument  on  a  former  day  in  this  term. 

Mr.  Serjt.  Copley,  for  the  plaintiffs,  contended  that  the 
parties  were  legally  married  at  Madras.  Hie  chief 
difficulty,  he  said,  was  to  understand  what  objections 
could  x  be  made  to  the  marriage;  and  as  in  the  case  of 
Dalrymph  v.  Dalrjmple  (a\  which  had  lately  come  be- 
fore the  consistoriai  court  of  Ijondon,  this  subject  had 
been  fully  considered,  and  was  indeed  almost  exhausted 
in  the  able  judgment  of  Sir  WilHam  Sato  in  that  case,  he 
should  content  himself  with  stating,  generally,  the  prin- 
ciples and  authorities  in  support  of  the  validity  of  this  mar- 
riage. The  ceremony  had  been  performed  in  an  English 
settlement,  governed  by*  English  laws ;  the  question, 
therefore,  was,  what  had  been  the  laws  of  England  as  to 
marriages  antecedently  to  the  marriage  act  (*),  Which 
was  expressly  confined  to  this  country.  In  the  early 
part  of  our  history,  the  intervention  of  a  priest  was  not  ne- 
cessary ;  and  till  the  decree  of  Innocent  in.  (c)9  which  re- 
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(c)  Who  filled  the  paga!  chair  from  1 198  to  1 8 1 6. 
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quired  that  the  solemnization  should  be  in  a  church,  1816. 

it  was  a  mere  ci? il  contract ; — that  decred  only  superadded      i,i^toVK  \ 
the  consent  of  the  church,  leaving  the  contract  the  same,  t>. 

as  appeared  from  Buntings  case  (a).  In  that  case,  it  was 
adjudged  that  a  contract  per  verba  de  pra?senti9  though  not 
attended  by  consummation,  was  sufficient  to  avoid  a  se- 
cond marriage,  though  followed  by  consummation.  So, 
by  the  preamble  to  the  second  section  of  stat.  32  Hen.  8, 
c.  38,  it  appeared  that  a  marriage  ( solemnized  in  the  face 
'  of  the  church,  and  consummate  with  bodily  knowledge,* 
was  liable  to  be  dissolved  by  (  a  former  contract  made, , 
1  and  not  consummate/  So,  Lord  C.  J.  Holty  in  Jesson  v. 
Collinr  (£),  and  in  Wigmoris  case  (c),  said  that  a  contract 
per  verba  de,  prasenti  was  a  marriage,  and  not  releasable; 
elit}r9  if  per  verba  de  future  unless  the  contract  be  executed. 
So  that,  whether  all  the  consequences  of  a  regular  mar- 
riage, as  community  of  goods,  dower,  legitimacy,  &c. 
would  have  resulted  or  not,  it  was  clear  that  such  a  con- 
tract was  absolutely  binding  and  irrevocable.  AH  the 
doubts,  however,  as  to  the  consequences  of  such  a  contract, 
had  arisen  from  the  circumstance  of  the  ceremony  not 
having  been  performed  by  a  priest ;  as,  therefore,  a  priest 
bad  officiated  in  the  present  instance,  the  marriage  was 
not  only  binding,  but  complete  in  every  respect.  In 
1  RoUSs  Alt.  341,  tit.  Baron  &  Feme,  pi.  21,  it  was  said, 
1  If  a  man  and  a  woman  be  married  by  a  prie6t,  in  a  place 
'  which  is  not  a  church  or  chapel,  and  without  any  form 
1  of  the  celebration  of  mass,  still  it  is  a  good  marriage, 
1  and  they  are  man  and  wife/  In  Fielding's  case.  {J)  the 
circumstances  were  almost  exactly  similar  to  the  present : 
The  parties  were  protestants ;  the  ceremony  was  per- 
formed by  a  Roman  Catholic  priest,  in  a  private  room, 
and  in  the  Latin  language ;  it  was  a  contract  per  verba 

(a)  4  Co.  2Q.  Moore,  \Gq.  S.  C. (b)  Salk.  437.  0  Mod.  \GS, 

(c)  Salk.  438.— •—(<*)  State  Trials,  6th  vol.  OlO. 
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181$.  de  pr*$enti>  followed  by  cohabitation ; — and  it  was  beftt 

f  v-p^*'  good,  and  that  it  avoided  a  subsequent  marriage.    Lastly, 

v.  he  cited  The  King  v.  The  tnhabitants  of  Brampton  (a), 

TutD in.      where  Lor<j  ElUnborough  and  the  rest  of  the  court  recog- 
nized this  doctrine. 

Mr.  Serjt.  Best,  for  the  defendants,  did  not  dispute 
either  the  doctrinfc  or  the  authorities  on  which  the 
plaintiffs  had  relied,  but  contended  that  they  did  not 
touch  the  real  question.  The  law  relating  to  marriages, 
as  laid  down  by  Sir  William  Scott,  in  Dalrymple's  case, 
he  admitted  was  the  law  of  all  Christendom,  except 
where  it  was  altered  by  the  local  regulations  of  any  par- 
ticular country;  and  alterations  bad  taken  place  in  all 
states,  except  Scotland  and  Italy.  A  marriage,  to  be  valid, 
must  be  performed  conformably  to  the  lw  of  the  place 
where  it  was  celebrated:  A  marriage  in  France,  between 
two  English  minors,  without  the  notices  required  by  the 

'  laws  of  that  state,  would  be  void ;  and  though  the  law  of 

England  did  prevail,  generally,  in  the  British  settlements, 
yet  it  appeared  from  the  case,  that  there  had  been  a 
custom,  uniformly  adhered  to,  at  Madras,  to  obtain  a 
licence  from  the  governor  for  the  marriage  of  protestant 
Europeans ;  and  that,  in  the  present  case,  a  licence  had 
been  granted,  but  was  afterwards  revoked.  Then,  it  was 
not  sufficient,  that  the  parties  had  gone  out  of  the  limits 
of  Fort  St.  George;  the  jurisdiction  of  the  governor  at- 
tended over  the  whole  of  the  settlement;  and  the  custom 
must  be  taken  to  be  coeval  and  coextensive  with  the 
existence  of  the  settlement.  The  caution  by  the  priest, 
to  be  married  again,  according  to  the  rites  of  the  protes- 
tant church,  was  a  proof  of  the  invalidity  of  the  ceremony 

,.  performed  by  him. 

Mr.  Serjt.  Copley,  in  reply,  said,  that  as  the  law  of 

(a)  iOEatt,  288. 
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EtigknJ  prevailed  in  all  the  settlements,  except  where  it  I8i6. 

had  been  repealed,  the  onus  lay  on  the  other  side  to  shew      LauToor 
that,  in  this  case,  it  had  been  repealed; — that  though  v. 

there  had  been  a  custom  to  get  a  licence  from  the  governor,  ■"dale. 
it  did  not  follow  that  there  was  any  lata  to  that  effect, 
though  the  governor  might  perhaps  have  sent  any  one, 
who  acted  in  disobedience  to  him,  out  of  the  settlement ; 
—and  that  it  was  a  sufficient  answer  tq  the  priest's 
scruples,  that  the  Roman  catholic  faith  would  not  admit 
of  any  ceremonies,  passing  between  protestants,  as  valid. 

The  Chief  Justice  said  that,  as  this  was  a  case  of  con- 
siderable importance,  and  as  the  Master  of  the  Rolls 
would  not  have  sent  it,  if  he  had  not  thought  there  had 
been  some  Iferious  doubt  on  the  question,  the  court  would 
take  time  for  deliberation.  . 

On  this  day  his  Lordship  delivered  the  judgment  of  the 
court.  After  stating  the  case  he  proceeded  thus:— 
Both  the  defendants  are  stated  to  be  protestants  and 
British  subjects ;  and  the  place  in  which  the  ceremony 
was  performed  was  Madras,  where  they  resided  as  part 
of  the  British  settlement  there;  and  the  question  is, 
whether,  under  the  laws  of  marriage  operating  on  them, 
at  Madraty  this  can  be  considered  as  a  legal  marriage. 
In  order  to  decide  this  question,  itHs  material  to  consider 
who  the  parties  were,  and  among  whom  the  ceremony 
took  place.  Now  British  subjects,  settled  at  Madras,  are 
governed  by  the  laws  of  this  country,  which  they  carry 
with  them,  and  are  not  affected  by  the  laws  of  the  natives. 
The  question  therefore  is,  whether,  by  the  laws  of  this 
country,  to  which  alone  they  are  subject,  and  by  which 
alone  their  actions  are  to  be  governed,  this  marriage  was 
legal.  In  this  country,  "we  judge  of  the  validity  of  a 
marriage  by  what  is  called  the  marriage  act  5  but  as  that 
statute  does  not  follow  subjects  to  foreign  settlements, 
the  question  remains,  whether  this  would  have  been  a 
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1816.         Taiid  marriage  here,  before  that  act  passed.    The  im- 
Lautour      portant  point  of  the  case,  viz.  what  the  law  is,  by  which 
••  such  a  question  is  to  be  governed,  was  most  ably  and 

fully  discussed  in  the  case  of  DalrympU  v.  Dalrjmpk, 
which  has  been  alluded  to,  and  the  judgment  of  Sir 
William  Scott  has  cleared  the  present  case  of  all  the  difficulty 
which  might,  at  a  former  time,  have  belonged  to  it. 
From  the  reasonings  there  made  use  of,  and  from  the 
authorities  cited  by  that  learned  person,  it  appears  that 
the  canon  law  is  the  general  law  throughout  Europe  as 
to  marriages,  except  where  that  has  been  altered  by  the 
municipal  law  of  any  particular  place ;  and  that  before 
»  the  marriage  act,  marriages  in  this  country  were  always 

governed  by  the  canon  law,  which  the  defendants,  there- 
fore,  must  be  taken  to  have  carried  with  them  to  Madras. 
It  appears  also  that,  by  that  law,  a  contract  of  marriage, 
entered  into  per  verba  de  prastnti,  is  considered  to  be  an 
actual  marriage  5  though  doubts  have  been  entertained 
whether  it  be  go,  unless  followed  by  cohabitation*    In 
the  present  case,  a  ceremony  was  performed,  the  regu- 
larity of  which  it  is  unnecessary  to  discuss,  because  it 
^ras  followed  by  cohabitation  j  all  that  is  required,  there- 
fore, by  the  canon  law  has  been  amply  satisfied.    Indeed 
this  was  admitted  on  the  part  of  the  defendants,  aad 
the  ground  on  which  they  rested  was,— that  this  case  was 
an  exception  from  the  general  rule,  on  account  of  die 
local  regulations  of  the  place  5— that  a  custom  has  existed 
at  Madras,  that  when  two  British  subjects  are  married 
they  should  obtain  a  licence  from  the  governor,  and  that 
no  instance  has  occurred  in  which  that  rule  has  been 
dispensed  with.  That  may  be  the  cases  k  is  very  possible 
that  there  is  no  priest  within  that  jurisdtctioB,  who  would 
celebrate  a  marriage  without  the  consent  of  the  governor  > 
but  that  does  not  constitute  the  law ;  nor  can  k  alter  the 
law  whiph  the  defendants  carried  with  them :— That  ck- 
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cumstance,  therefore,  makes  no  difference.  Another  cir- 
cumstance, on  which  the  defendants  relied,  was,  that  the 
priest  told  the  partiet  that  unless  they  were  Roman 
Catholics,  the  ceremony  would  not  be  binding  upon 
them : — In  answer  to  that,  it  is  only  necessary  to  say  that 
he  was  mistaken,  and  indeed,  that  circumstance  was  not 
much  relied  on.— It  follows  from  what  I  have  stated  that 
this  was  a  legal  marriage ;  since  it  was  a  marriage  be- 
tween British  subjects,  celebrated  in  a  British  settlement, 
according  to  the  laws  of  this  country,  as  they  existed 
before  the  marriage  act;  and  which,  if  it  had  been 
celebrated  here  before  that  statute,  would  have  been 
valid. 

Judgment  for  the  plaintiffs. 


251 
1816. 

Lautour 

v. 
Tebspali. 


HARMEfi  v.  TILT. 

» 

,  Mil  Serjt.  £tsif  in  moving  for  an  attachment  against 
the  sheriff  of  Worctstershhrt>  for  not  bringing  in  the  body 
of  the  defendant,  stated  that  there  was  no  a&davit  of 
the  service  of  the  rule  to  bring  in  the  body;  but  pro- 
duced a  letter  from  the  under-sheriff,  directed  to  the 
plaintiff's  attorney,  in  which  the  under-sheriff  had  re- 
turned the  original  role,  indorsed  with  an  acknowledg- 
ment of  the  receipt  of  it.— The  Chuf  Justice,  however, 
*id  that  the  strict  mile  was,  that  there  must  be  an  affidavit 
of  service  of  the  rule  itself,  and  that  though  the  feet* 
Med  'constituted  the  strongest  proof  of  service  of  the 
nik,  it  w*s  better  to  adhere  to  the  established  practice  j 
—that  the  court  was  very  cautious  of  making  aey  dtvia- 
**b  Md  seno  case  could  be  cited  in  which  the  rule  had 

VOL.  II.  t 


Thursday, 
Ma,  16. 

An  attachment 
against  the 
shenff,fbra*t 
bringing  in  the 
body,  can  only 
be  granted  on  an 
•ffidavit  of  ser- 
vice of  the  role ; 
— and  no  evi- 
dence, however 
strong,  that  the 
sheriff  had  re* 
cetved  the  rule, 
will  supply  the 
want  of  it. 
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1816.  been  relaxed, — the  officers  of  the  court  not  recollecting 

****** 
Harmer       any  such  case, — his  Lordship  said  the  court  ought  not  to 

Tilt.  gnuit  the  rule. 

Rule  refused  (a). 


(a)  An  affidavit  of  service  of  a  copy  of  the  rule  it  not  sufficient, 
without  adding  that  the  original  rule  was  at  the  same  time  shewn 
to  the  officer. — Barnard  v.  Berger,  1  N.  R.  121. 


Friday,  DARBY  v,  NEWTON. 

May  17' 

Where  a  persoa    This  was  an  action  on  a  policy  of  insurance,  dated  the 

insures  goods  on    2$d  of  December,  1811,  on  goods  on  board  the  ship 

board  a  ship,  . 

which  he  knows    Sybella,  at  and  from  London  to  Cagliari,  in  Sardinia,  with 

^°TJail^eitJout  liberty  to  touch  at  Gibraltar,  and  there  unload  and  load 

bound  to  sec  goods,  and  with  or  without  convoy.    The  cause  was  tried 

lifficint^nce  at  the  sittings  after  last  Hilary  term,  at  Guildhall,  before 

for  the  whole  of  LotJ  Chief  Justice  Gibbs,  when  the  following  card  of  the 
Therefore,  where  Sybella  was  proved,  as  having  been  shewn  to  the  plaintiff, 

a  shin  bound  to  before  he  put  j^  goods  on  ^^ :  «  Has  a  licence  to  sail 

XJaghan,  with  r             & 

liberty  to  touch,  c  immediately,  without  convoy,  the  remarkably  fast  sailing 

a\n£Si?/«J,i0ad  C  finc  British  shiP'  CGPPered  and  v^ed  &c,  the  greatest 
sailed  with  a  <  part  of  her  cargo  actually  engaged  and  on  board,  for 
tar  only ;  arrived"  '  Gibraltar,  Cagliari,  and  Majorca,  with  leave  to  take  in 
there, and  de-  t  g^j  at  Gibraltar,  the  Sybella,  J.  Bowden  commander; 
obtaining  an  ex-   c  burthen,  170  tons;  lying  at  Horselydomm  :  for  freight, 

£«fim!hc  '"PP1*  &cJ  lt  'PP***1  *ft  she  sailed  from  Ismdm,  in 
person  authorized  the  beginning  of  January  18 12,  with  a  licence  for  Gibraltar 
at  Gilraltar"^*  on^Y>  where  she  arrived  on  the  22d  of  the  same  month ; 

Held,  that  an       that  the  admiral  stationed  at  Gibraltar,  Commodore  Penrose, 

insurance  on  «      .      «  ....  +       .  . 

goods  from  was  authorized  to  extend  such  licences  for  ships  to  pro- 

London  to  cee(j  without  convoy,  as  might  have  been  granted  here, 

Caguart  was  w  ° 

void.  or  to  furnish  new  licences  when  advisable;— but  that 
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she  sailed  from  Gibraltar  without  either  convoy  or  licence,  1816, 

and  was  captured  in  the  prosecution  of  her  voyage.  There        ^ 
was  no  proof  that  the  plaintiff  knew  the  extent  of  the  v. 

licence,  or  had  received  any  intimation  that  the  ship  was  N**™* 
to  sail  without  convoy,  except  from  the  card  above  stated. 
A  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion 
of  the  court,  first  whether  the  licence  were  sufficient  % 
and  secondly,  if  not,  whether  the  insured  were  barred  from 
recovering  by  the  want  of  a  licence  from  Gibraltar. 

Mr.  Serjt.  Lms,  accordingly,  on  a  former  day,  obtained 
a  rule  nisi,  to  set  aside  this  verdict  and  enter  a  non-suit, 
on  the  authority  of  Wainhouse  v.  Cowie  (*),  and  Ittgbam 
v.  Agneiv  (b). 

The  Solicitor-General  and  Mr.  Serjt.  Best  now  shewed 
cause,  and  endeavoured  to  distinguish  the  present  case 
from  those  which  had  been  cited,  Jfrrf,  by  the  description 
of  the  voyage  in  the  policy  and  in  the  card,  by  which  it 
appeared  that  Caghari  was  not  the  Sybdto's  direct  and 
immediate  object,  though  it  was  the  port  of  her  ultimate 
destination ;  and  as  she  was  to  unload  and  load  at  Gibraltar, 
executing  all  the  functions  of  a  determined  voyage  there, 
she  must  be  considered  as  performing  two  distinct  voyages, 
as  much  as  if  she  had  been  insured  to  Jamaica  and  back : 
Whereas,  in  the  cases  cited,  the  voyage  was  direct  to 
Palermo,  though  with  liberty  to  touch  at  Gibraltar;  and  in 
Ingham  v.  dgnrw,  the  captain  was  ordered  not  to  stop  at 
Gibraltar,  unless  from  necessity,  and  Lord  EUenborough 
rested  his  judgment  on  the  ground  of  fraud  on  the 
government.  The  first  voyage,  therefore,  having  been 
legalized  by  the  licence,  they  contended  secondly  that,  as 
the  captain  might  have  put  himself  in.  a  situation  to  pro- 
ceed legally  on  his  voyage  to  Cagliari,  which,  he  could 
not  have  done  in  the  cases  cited,  the  owner  of  goods  in 

(a)  4  Taun.  178. (*)  1*  Ea$t,  617. 

T2 


Darbt 

0. 
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1616.         ^8  countrT  was  not  to  be  answerable  for  the  captain's 
neglect.    The  merchant  could  only  see  that  a  licence 
was  granted  here  for  the  usual  voyage;  and  if,  at  the 
Nrwrox.       end  of  that  voyage,  it  were  not  renewed,  however  the 
ship  or  the  interest  of  the  captain  might  be  affected,  the 
merchant  was  not  responsible  for  misconduct  which  he 
was  neither  privy  to,  nor  instrumental  in.    They  cited 
Contain  v.  Jllnutt  (a),  and  fVahe  v.  Atiy  (b\  to  shew  that 
where  a  ship  sails  without  convoy%  the  policy  is  not  vacated, 
unless  the  insured  be  privy  to  it;  and  there  was  no 
difference  in  common  sense,  they  said,  between  sailing 
without  c$nvoy  and  without  a  lictnci. 
Mr.  Serjt.  Lens,  contra,  was  stopped  by  the  court. 
Lofd  Chief  Justice  Gibbs. — I  should  have  been  very 
glad  to  have  found  any  ground  on  which  the  plaintiff 
could  have  escaped  from  the  effect  of  this  objection, 
because  he  has  not  been  personally  to  blame  in  any  thing 
that  has  been  done,  and  it  is  therefore  hard  that  the 
loss  should  fall  on  him,  through  the  neglect  or  mistake  of 
others.    But  I  cannot  find  any  ground  on  which  this 
case  can  be  taken  out  of  the  law  which  has  been  so  much 
considered,  and  at  last  determined  by  the  case  of  Wain- 
houa  v.  Cowse,  confirmed  by  that  of  Ingham  v.  Agntnv. 
The  principle,  as  applicable  to  a  ship's  sailing  without 
convoy,  and  without  licence,  is  very  different.     By  the 
fourth  section  of  stat.  43  Geo.  3.  c.  57,  all  insurances, 
whether  upon  the  vessel  or  on  goods,  belonging  to  any 
person  privy  to  the  ship's  sailing  without  convoy  are  made 
void:  So  that  if  the  insured  be  privy  to  her  sailing  without 
convoy,  the  insurance  is  void,  unless  he  can  protect  him- 
self by  any  other  part  of  the  statute ;  and  the  sixth  sec* 
tion  does  protect  him,  provided  the  ship  have  a  licence. 
But  there  is  this  distinction  between  sailing  without  con- 

(«)  3  Camp.  497. (b)  4  Taun.  4Q3. 
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toy,  and  without  a. licence}  that  though  the  ship  do  sail  J8H5. 

without  convoy,  yet,  if  the  insured  be  ignorant  of  it,  the        Dabbt 

insurance  is  valid ;  but  if  he  be  acquainted  with  that  cir-       _    »• 

Newtoii. 
cumstance,  the  insurance  is  void,  unless  there  be  a  licence : 

He  is  therefore  bound  to  inquire  into  that  fact,  because 
his  ignorance  of  it  will  not  excuse  him.— In  Wainbouio  v. 
Co-wie,  the  voyage  insured  was  from  London  to  Palermo  ^ 
with  liberty  to  fall  at  Gibraltar ;  the  ship  was  put  up  as 
a  running  ship,  and  the  insured,  who  was  the  owner  of 
goods,  knew  that  she  was  to  sail  without  convoy,  but 
supposed  she  would  have  a  sufficient  licence ; — unfortu- 
nately, not  inquiring  what  licence  she  had.  The  ship 
sailed  with  a  licence' to  Gibraltar  only,  where  she  arrived  - 
safe;  and  there  being  no  person  there  with  authority  to 
extend  her  licence,  she  proceeded  without  one,  and  was 
captured.  Now,  supposing  the  licence  from  this  country  to 
have  been  sufficient,  she  would  have  been  excused  by  the 
eighth  section  from  sailing  with  convoy  from  Gibraltar, 
because  there  was  no  person  there,  at  that  time,  with  au- 
thority to  appoint  convoys  or  grant  licenses.  But  the 
court  held  the  policy  to  be  void,  on  the  ground  that,  the 
voyage  being  to  Palermo,  the  licence  to  Gibraltar  only 
was  insufficient,  though  the  ship  touched  at  Gibraltar. 
I  cannot  distinguish  that  case  from  the  present.  The 
voyage  here  is  to  Cagliari,  with  liberty,  and  with  an  in- 
tention, to  touch  at  Gibraltar;  but  the  ultimate  place  of 
destination  is  Cagiiari,  and  though  the  captain  was  aware 
of  that  circumstance,  he  got  a  licence  to  Gibraltar^  only. 
I  am  of  opinion  that  that  licence  was  insufficient,  on  the 
same  ground  as  that  of  Wainbousev.  Cowie*  It  has  been 
attempted  to  distinguish  that  from  the  present  qase,  on 
the  ground  that  in  the  latter,  there  was  a  person  at 
Gibraltar  authorized  to  grant  licences  from  thence ;  and 
certainly  audi  an  authority  did  exist.  To  what  cases  it 
was  meant  to  apply  I  cannot  tell ;  it  may  be,  to  ships 
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which  had  sailed  to  Gibraltar,  as  their  ultimate  place  of 
destination,  and  had  afterwards  resolved  to  proceed;  and 
such  a  course  as  that  would  have  been  perfectly  legal, 
because  the  licence  to  Gibraltar  would  have  been  good 
and  effectual  in  the  first  instance,  and  the  admiral  would 
have  given  further  effect  to  it,  if  the  party  chose  to  pro- 
ceed. But  that  makes  the  case  of  the  insured,  in  die  pre- 
sent instance,  still  more  desperate,  because  it  was  incumbent 
on  the  plaintiff  to  get  such  second  licence^ ;  and  though  it 
does  press  very  hard  on  a  person  insuring  goods,  that 
he  should  suffer  from  the  neglect  of  the  captain,  still  if 
he  will  load  his  goods  on  board,  without  ascertaining  that 
a  valid  licence  has  been  obtained,  he  must  do  it  at  his  own 
peril.  For  all  these  reasons  I  am  of  opinion,  though  I 
arrive  at  that  conclusion  with  regret,  that  the  plaintiff  is 
not  removed  out  of  the  scope  of  the  act. 

Mr.  Justice  Dallas. — I  am  of  the  same  opinion.    It 
has  not  been  contended  that  Wainhouse  v.  Cowt  was  not 
property  decided  \  that  case  must  therefore  be  taken  as  the 
rule  by  which  the  present  is  to  be  decided,  unless  they  can 
be  distinguished.     It  has  been  attempted  to  distinguish 
them  by  the  circumstance,  that,  in  the  former,  there  was 
no  person  at  Gibraltar  authorised  to  grant  licences,  whereas, 
in  this  case,  .the  admiral  might  have  authorised  a  conti- 
nuance of  the  voyage,  and  the  insured  had  no  means 
of  knowing  whether  he  would  be  applied  to  for  that 
purpose  or  not.    The  two  cases,  however,  are  not  to  be 
materially  distinguished  *,  the  voyage  is  the  same  in  each, 
except  that  there,  the  termination  was  at  Palermo,  here  it 
was  at  Cagliari ;  and  in  each  tase,  the  not  having  a  licence 
from  Gibraltar  amounted  to  a  prohibition  of  the  voyage 
from  thence. 

Mr.  Justice  Park.  I  am  also  of  the  same  opinion.  It 
has  been  urged  as  a  distinction  between  this  case  and 
those  of  Wainhouse  v.  Ccwie,  and  Ingham  v.  jigntiv,  that 
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in  the  latter  cases,  the  voyage  not  being  from  this  country 
to  Gibraltar,  but  direct  to  Palermo,  no  licence  had  in  fact 
been  obtained  for  the  voyage }  but  I  do  not  think  that  that 
materially  distinguishes  them.  As  to  the  imputation  of 
fraud  in  Ingham  v.  jfgnnv,  that  was  not  intended  as  a 
charge  of  moral  turpitude,  but  merely,  as  in  the  present 
case,  of  an  evasion  of  the  act. 

Mr.  Justice  Burrough. — The  case  of  Wainhouse  v. 
Cowie  is  so  precisely  in  point,  that  if  we  had  decided 
differently,  we  should  have  been  deciding  expressly  con- 
trary to  that  case. 

Rule  absolute. 


957 


1*16. 

Darby 

tv 
Newt©*. 


HILL  V.  ROE. 


Saturday, 
May  18. 


Mr.  Serjt.  Vaughan  objected  to  the  justification  of  bail  Noii^t  of  jutti- 
in  this  case,  on  the  ground  that  the  defendant  had  given  by  a  ntw  attor- 
a  former  notice  by  a  different  attorney;,  and  the  pre-  JJ^houtaririeof 
sent  notice  had  been  given  without  a*  rule  of  court  for  court  for  that 
changing  the  attorney.    The  court,  on  the  authority  of  S^SuSr.** 
Macpberson  v.  Rorison  (a),  and  Kaye  v.  De  Mattos  (£), 
held  the  objection  fatal,  but  said  they  would  give  the 
defendant  time}  on  which  Mr.  Serjt.  Vaugban  waived 
the  objection,  and  the  bail  justified. 


(a)  Doug.  217. (&)  C  Bl.  1323.    See  1  Tidd.  87, 5th  edit. 
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.  A  capias  ad 
respondendum 
is  made  return- 
able '  before  his 
'  majesty's 
'justices  of  the 
'bench  at 

*  Westminster  i 
by  virtue  of 
which,  the 
sheriff  issues 
his'mandate  to 
the  bailiff  t>f  a 
liberty,  com- 
manding him  to 
take  the  defend- 
ant, so  that  the 
sheriff  may  have 
his  body  *  before 
'  his  said  ma- 

« jetty  at  West* 

•  minster j*  and 
the  bailiff  takes 
a  bail-bond, 
conditioned  for 
the  defendant's 
appearance  be- 
fore his  '  said 

'  majesty  at 
* Westminster :' 
Held,  that  the 
variance  between 
the  bail-bond 
and  the  writ  was 
fatal,  and  there- 
fore, that  the 
bond  was  void  by 
fttat.  £3  tf.  6.  e.g. 


willum  RENALDS,  assignee  of  the  chief  bailiff  of  Ponte- 

fract,  V.  GEORGE  SMITH,  JOHN  COOfcSON,  and  RICHARD 
STEAD. 

This  was  an  action  on  a  bail-bond,  taken  by  the  chief 
bailiff  of  the  Honor  of  Pontefract,  and  the  declaration 
stated,  That  whereas  the  plaintiff,  on  the  12th  of  April, 
1815,  prosecuted  out  of  the  court  of  our  lord  the  now 
king,  c  before  the  Right  Hon.  Sir  V.  Gibbs,  knight,  and 
( his  companions,  then  his  majesty's  justices  of  the  bench 
(  at  Westminster,  &c.'  a  capias  ad  respondendum  against  the 
defendant,  G.  Smithy  directed  to  the  sheriff  of  Yorkshire, 
commanding  him  to  take  the  said  G.  Smith,  &c.  so  that  he 
might  have  his  body  ( before  his  said  majesty's  justices  at 
(  Westminster^  in  five  weeks' from  Easter;  which  writ  was 
indorsed  for  bail  for  i?230,  and  afterwards  delivered  to 
W.  G.  esq.,  sheriff  of  Yorkshire,  by  virtue  of  which  writ 
the  said  sheriff,  by  his  mandate,  duly  made  and  directed 
to  the  chief  bailiff  of  the  Honor  of  Pontefract,  commanded 
the  said  chief  bailiff  to  take  the  defendant,  so  that  he*  die 
said  sheriff,  might  have  his  body ( before  bis  said  majesty  f 
f  at  Wesminster,'  in  five  weeks  from  Easter;  which  mandate 
was  indorsed  &c.,and  delivered  to  the  said  chief  bailiff,  who, 
by  virtue  thereof,  arrested  the  said  G.  Smith,  and  took 
bail  for  his  appearance  at  the  return  of  the  said  writ ; 
and  on  that  occasion,  the  defendants  bound  themselves 
in  the  sum  of  £±60  to  the  said  chief  bailiff,  with  a  con- 
dition that  if  the  said  G.  Smitt?  did  appear  *  before  his 
* said  majesty  at  Westminster,9  in  five  weeks  from  Easter, 
the  bond  should  be  void.  The  declaration  then  averred 
that  the  said  G.  Smith  did  not  appear  ( before  his  said 
s  majesty  at  Westminster?  in  five  weeks  from  asUry 
according  to  the  exigency  of  the  said  writ  •,  it  then  stated 
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the  assignment  to  the  plaintiff,  and  concluded  in  the  1816. 

usual  form. — To  this  declaration  the  defendant  demurred       rBNAldi 

generally,  the  plaintiff  joined  in  demurrer,  and  the  case  •• 

_  Smith* 

now  came  on  for  argument* 

Mr.  Serjt.  Bosanquet,  in  support  of  the  demurrer,  said 
that  as  the  bail-bond  had  been  taken  by  virtue  of  stat.23 
H.6.c.  9,  it  must  appear  to  have  been  taken  conformably  ■ 
to  that  statute,  which,  it  had  been  decided,  was  a  public 
act,  and  needed  not,  therefore,  to  be  pleaded  specially  (a). 
That  statute  had  enacted  '  That  no  sheriffs  should  take 
1  any  obligation  &c.,  but  by  the  name  of  their  office, 
'  and  upon  condition  written,  that  the  prisoner  should 
*  appear  at  the  day  and  place  contained  in  the  writ,  bill, 
'or  warrant;9  and  that  if  he  took  any  obligation  in  any 
other  form,  it  should  be  void.  Now  the  writ  commanded 
the  sheriff  to  have  the  defendant  '  before  his  majesty's 
'justices  at  Westminster?  whereas  the  mandate  to  the  • 
chief  bailiff  required  him  to  have  him  '  before  his  said 
1  majesty  at  Westminster,'  and  the  bond  was  conditioned 
for  his  appearance  '  before  his  said  majesty  at  Westminster! 
It  bad  been  decided. in  the  case  of  Janes  v.  Stordy  (*), 
that  the  words,  <  before  the  king  at  Westminster,' described 
the  defendant's  appearance  in  the  King's  Bench  /  and  if  so, 
they  could  not  mean  his  appearance  in  this  court  also; 
—a  condition  to  appear  in  the  former  could  not  be  a  con- 
dition to  appear  in  the  latter,  and  there  was  no  reference, 
he  contended,  between  the  writ  and  the  bond,  by  which 
the  variance  was  remedied. 

Mr.  Serjt.  Lens,  centri,  said  that  the  expression,  <  before 
'  his  said  majesty  at  Westminster?  did  not  necessarily  refer 
to  the  King's  Bench;  in  Jones  v.  Sterdy,  it  had  been  only 
held  that,  coupled  with  the  previous  recital  of  the  writ, 


(a)  Samuel  t.  Evans,  S  T.  R.56q—(1)  q  East,  55.  See  the  catet 
on  this  svbjtct  there  collected ;  and  Impey  v.  Taylor,  3  if.  &  5. 166. 
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1816.         which  was  *  to  appear  before  the  king  wheresoever  he 
v~*~'  (  should  then  be  in  England,'  it  was  a  sufficient  compliance 

v.  with  the  statute.    So  here,  he  contended,  these  words 

Smith.        must  refer  to  the* original  process,  and  were  sufficiently 
connected  with  it ;  for  though  the  mandate  was  not  set 
forth  in  the  declaration  with  the  same  precision  as  the 
writ 9  and  therefore  it  djd  not  appear  on  the  record  that 
the  mandate  recited  the  writ,  yet  it  was  not  to  be  sup- 
posed that  the  sheriff  would  issue  his  mandate,  without 
stating  under  what  authority  he  did  so.    There  was  suf- 
ficient, therefore,  from  which  the  bailiff  might  collect  out 
of  which  court  the  process  had  issued.      [The  Chief 
Justice  observed  that,  if  the  defect  could  be  cured  by 
amending  the  declaration,  this  was  a  case  in  which  the 
court  would  willingly  assist  the  plaintiff.]    Assuming, 
however,  that  the  mandate  was  sufficiently  explicit  to  the 
bailiff,  he  had  still  to  contend  that  the  bailiff  had  suffici- 
ently indicated  by  the  bail-bond  where  the  party  was  to 
appear.     All  the  cases  established  the  principle  which  had 
been  adopted  in  Jones  v.  Stordy,  that  no  set  form  of  words 
was  necessary,  but  that  it  was  sufficient  to  connect  the  bond 
with  the  process ;  and  though  the  word  ( said*  was  a  slight 
word  of  reference,  he  contended  that  (his  said  majesty  at 
4  Westminster*  could  only  refer  to  the  previous  expres- 
sion, c  his  majesty's  justices  at  Westminster* 

Mr.  Serjt.  Bomnquet,  in  reply,  was  stopped  by  the  court. 
Lord  Chief  Justice  Gidbs.— This  is  an  action  by  the 
assignee  of  a  bail-bond,  which,  to  entitle  the  plaintiff  to 
recover,  must  appear  to  have  been  taken  by  the  chief 
bailiff  of  the  Honor  of  Pontefract,  in  pursuance  of 
stat.  «3  H.  6.c.  9,  and  assigned  in  pursuance  of  stat.  4  &  5 
Ann.  c.  16.  s.  20;  and  the  question  is,  whether  it  ap- 
pear that  this  was  of  the  description  required  by  the 
former  statute.  The  writ  was  a  capias  ad  respondendum, 
returnable  in  this  court.    The  sheriff's  warrant  to  the 
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bailiff  stated,  as  I  presume,  that  the  capias  had  issued, 
but  required  him  to  arrest  the  defendant,  so  as  to  have 
his  body  before  '  his  said  majesty  at  Westminster?  and 
the  bond,  the  condition  of  which  is  set  out,  also  re- 
cites that  the  party  is  to  appear  *  before  his  said  ma- 
jesty at  Westminster ;  and  the  allegation  is  that  he  did 
not  appear  '  before  his  said  majesty/  &c.  I  should  have 
some  difficulty  in  saying  that  this  bond  was  not  ac- 
cording to  stat.  23  H.  6,  because  that  'statute  only  re- 
quires that  the  bail-bond  shall  be  according  to  the  writ, 
bill,  or  warrant,  directed  to  htm  who  takes  the  bond ; 
and  the  mandate  to  the  bailiff  was,  like  the  bond)  to  have 
the  body  before  the  king.  But  taking  the  whole  record 
together,  to  see  whether  the  sureties  could  understand 
that  this  was  a  bond  requiring  them  to  render  the  prin- 
cipal in  the  Common  Pleas,  there  appears  to  be  no- 
thing to  shew  that  such  was  the  obligation.  On  the 
contrary,  the  expression, '  before  his  said  majesty,9  must 
be  taken  to  point  out  the  court  of  Kings  Bench,  though 
followed  by  the  words  '  at  Westminster.9 

The  rest  of  the  court  concurred,  Mr.  Justice  Dallas 
observing  that  there  was  nothing  to  connect  the  bail-bond 
with  the  original  writ. 

Judgment  for  the  defendants. 


1816. 

R&HALDS 
V. 

Smith. 


burn  v.  The  Sheriff  of  Middlesex* 


Monday, 
May  20. 


Mr.  Serjt.  Blosset,  on  a  former  day,  moved  for  a  rule,  Where  the  sherifi* 

calling  on  the  plaintiff  to  shew  cause  why  the  proceedings  su^ei?a  P*rson» 

in  this  action,  which  was  for  an  escape,  for  not  taking  a  arrested,  to  go  at 

large  without 
taking  a  bail-bond,  the  court  will  not  suffer  him  to  render  the  defendant  after  action  ' 
commenced  against  him  for  an  escape;  though  he  should  not  haveheen  ruled  to  return 
the  writ  or  bring  in  the  body,  before  action  commenced. 
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1816,  bail-bond,  should  not  be  stayed,  upon  payment  of  the 

***"'  costs  of  the  writ  and  of  the  present  application ;  and  why 

v.  James  Bond  should  not  be  brought  up  from  the  FUet9  and 

M\S|ff  °f  surrendered  in  discharge  of  this  action.  It  appeared  that 
Bond  and  his  partner  having  been  severally  arrested  in 
several  actions,  one  of  which  was  in  this  court,  against 
Bend  only  at  the  suit  of  the  present  plaintiff,  directed 
their  attorney  to  render  them  in  discharge  of  all  the 
actions;  which  was  accordingly  done  on  the  first  day  of 
the  present  term,  except  in  the  action  by  the  plaintiff 
against  Bond,  that  action  having  beeA  omitted  by  mistake  $ 
— that  on  the  8th  of  May,  the  plaintiff  would  have  been 
entitled  to  an  attachment,  but  that  he  did  not  rule  the 
sheriff  to  return  the  writ,  nor  bring  in  the  body;  but  on 
the  9th  of  May  brought  the  present  action  for  an  escape. 
He  cited  Allingbam  v.  Flow*  («),  where  the  court  set 
aside  the  proceedings  in  an  action  similar  to  the  present, 
bail  having  justified  after  the  commencement  of  the 
action.  In  the  present  case  he  did  not  move  on  the 
ground  of  irregularity,  but  merely  that  this  mistake 
.  might  be  rectified. 

The  Chief  Justice  observed  that  the  principle  on  which 
'  the  court  had  acted  was,  that  an  action  for  an  escape  was 

to  be  considered  as  standing  on  the  same  footing  as  a 
motion  for  an  attachment  (*),  and  as  they  would  not  grant 
an  attachment  after  bail  had  justified  (c\  so  they  would 
stay  proceedings  in  an  'action  for  an  escape,  under  the 
*ame  circumstances;  that  as  the  plaintiff  could  not  have 
moved  for  an  attachment,  without  first  ruling  the  sheriff 
to  return  the  writ  or  bring  in  the  body,  which  he  had 
not  done,  and  which  would  have  been  a  warning  to  the 


(a)  2B.kP.  246.— — (*)  See  WM  v.  Matthew,  1  B .  &  P.  f «5. 
— <c)  Thoroldv.  Fuker,  I  Jff.  B.  0.  Wediall  v.  Berger,  1  B*  & 
P.  385. 
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sheriff,  the  present  action  must  be  considered  as  a  sur- 
prise upon  the  sheriff.  And  the  court,  supposing  that 
the  sheriff  had  kept  Bond  in  custody,  when  he  was  arrested 
at  the  suit  of  the  plaintiff,  granted  a  rule  nisi, 

Mr.  Serjt.  Best  now  shewed  cause  on  an  affidavit,  which 
stated  that  shortly  after  Bond  had  been  arrested  at  the 
suit  of  the  plaintiff  he  was  set  at  liberty,  without  any 
bail-bond  having  been  taken. 

Lord  Chief  Justice  Gibbs. — If  that  be  so,  there  is  an 
end  of  the  case ;  for  though  in  AlRngbam  v.  Flower  the 
defendant  in  the  original  action  was  suffered  to  go  at 
large,  that  case  is  not  very  consistent  with  Fuller?,  Prest(d)9 
or  with  Webb  v.  Matthew  (£),  in  which  the  courts  refused 
to  suffer  bail  to  justify,  after  the  commencement  of  an 
action  for  an  escape,  where  the  sheriff  had  taken  an  under- 
taking for  the  defendant's  appearance,  instead  of  a  bail- 
bond,  without  the  plaintiff's  concurrence*  In  the  present 
case*  the  sheriff  suffered  Bond  to  go  at  large,  as  to  the 
action  at  the  suit  of  the  plaintiff,  without  taking  any  bail- 
bond  ;  and  though  he  was  afterwards  surrendered  in  the 
other  actions,  he  still  remained  untouched  as  to  that  in 
question.     The  court  is  now  desired  to  stay  proceedings 
on  payment  of  the  costs  already  incurred,  and  to  permit 
Bond  to  be  now  charged  in  this  action.    But  how  can 
we  distinguish  this  case  from  those  where  the  court 
has  refused  to  permit  bail  to  justify,  because  the  sheriff 
has  not  earlier  pursued  his  duty  in  taking  a  bail-bond  ? 
The  right  of  action  for  an  escape  is  as  perfect  in  this  case 
as  in  those  I  have  alluded  to ;  and  the  same  reason  for 
not  granting  this  indulgence  exists  in  the  one  as  in  the 
others. 

The  rest  of  the  court  concurred,  observing  that  the 
present  case  was  not  to  be  distinguished  from  those  of 
FuUer  ▼.  Prest  and  Webb  v.  Matthew. 

Rule  discharged. 

(o)  7  T.  Jt.  109. (*)  i  B.  &  P.  W5. 


1816. 

Bcrw 
v. 

Sheriff  of 
Middlesex. 
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domville,  gent,  demandant ;  kinderley,  gent,  tenant; 
May  21!  George,  Earl  of  Coventry,  vouchee. 

AD^ed™e«Of all  ^R'  SerJt#  Best  moved  that  this  recoverv>  wh5ca  was 
'  tithes  arising      suffered  in  Trinity  term  50th  Geo.  3,  '  Of  the  manors  of 

•  roim  in  S^and  '  ^nitfiild9  Luscombe,  and  Bearly,  with  the  appurtenances, 

*  in  the  parish  of  «  and  sixty  messuages  &c.&c,  the  yearly  rents  o££8 : 7/:6  \i, 
out  the  words  '  — ^9  :  9  J,— and  £i  :\ls:6d9  issuing  out  of  certain 
\  %e  ?*??**?  in  *  lands  &c,  and  all  and  all  manner  of  tithes  whatsoever, 
the  deed  contain-  €  yearly  arising,  growing  and  renewing  from  and  out  of 
in8/'  ^  tUhC8  '  thePremises  in  Snitfield.and  in  the  parish  of  Snitfield  afore- 

Amendment      *  said/ — might  be  amended  by  striking  out  the  words 

in^fuSare^-  *  ***  *""*'"  in  SnWelJ>  and  '"•'  lt  aPPeared  that  h 
gate  sum  of  seve-  was  the  intention  of  the  parties  to  convey  all  the  tithes  in 

setting  the  differ-  the  parish  of  Snitfield,  and  not  merely  those  of  the  pre- 

entTenuorsums  m;ses  belonging  to  the  vouchee;  and  that  the  deed  con- 

of  which  it  was        ..,,..,  ,  -  rt      - 

composed.  tamed,  all  the  tithes  in  the  manor  of  Snitfield -, — and  the 

court,  on  the  production  of  a  further  affidavit,  that  the 

parish  was  not  more  extensive  than  the  manor,  permitted 

the  amendment. 

Another  amendment  prayed  for  was,  to  strike  out  the 

rent  or  sum  of  £&  :  Is  :  6  J*/,  and  insert  instead  of  it  the 

different  rents  or  sums  of  which  it  formed  the  aggregate ; 

doubts  having    been  entertained  whether  those   rents 

would  pass  under  the  denomination  of  the  integral  sum ; 

the  deed  conveying  all  the  rents  generally. — The  court, 

however,  said  that  they  would  not  make  evidence  for  the 

parties ;  that  if  these  rents  would  pass  under  the  general 

word  rents,  the  recovery  would  act  upon  them ;  if  not, 

there  was  nothing  to  justify  the  court  in  making  such  an 

amendment :  But  they  allowed  the  sums  to  be  struck  out 

altogether. 
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D'aGUILAR  V.  T0BIN.  Tuesday, 

May  21. 

This  was  an  action  on  three  policies  of  insurance  on  the  In  an  action  on 

ship  Samuel  Camming,  at  and  from'  Jamaica  to  Trinidad  di  l^^J^l 

Cuba,  and  from  thence  to  her  port  of  discharge  in  the  the  mistake  of 

united  kingdom,  warranted  to  sail  from  Cuba  on  or  before  ^odu^Sc 

the  1st  of  August  1814.    At  the  trial  of  the  cause  at  necessary  docu- 

GuiUball,  at  the  sittings  after  last  Hilary  term,  before  Lord  AdminiUy,  for 

Chief  Justice  GMs,  it  appeared  that  the  ship  sailed  from  P"»i°g  »  breach 
m-  .  t  ,      ^  i    «*  ,  .  .      „        of  the  convoy 

Jamatca  without  convey  on  thfe  6th  July  1814;  arrived  at  act,  the  court 

Trinidad  on  the  10th;  sailed  from  thence  on  the  1st  of  &1??1?1  a  *f* 
'  trial,  in  order  to 

August,  called  at  the  Havannab,  and  was  afterwards  cap-  let  him  into  this 
tared,  in  the  course  of  her  voyage  to  England,  by  an  ScTfoind  Tor 
American  privateer.    It  was  objected  for  the  defendant  the  plaintiff 
first  that  the  captain  had  been  guilty  of  a  deviation  in  c  n*en  f* 

calling  at  the  Havannab;  bat  it  appearing  that  he  had 
done  so  for  the  purpose  of  seeking  convoy,  the  Chief 
Justice  held  that,,  as  he  was  acting  for  the  benefit  of  the 
underwriters,  he  must  be  considered  as  their  agent,  and 
was  therefore  justified  in  so  doing.  Secondly,  the  defend* 
ant  objected  that  the  voyage  from  Jamaica, -without  con- 
voy, or  a  licence  from  the  person  authorized  to  grant 
licences  at  Jamaica,  was  illegal  (a) ;  and  called  a  clerk  of 
the  Admiralty  who  stated  that  Admiral  Brawn,  who 
then  commanded  on  the  Jamaica  station,  had  authority 
to  appoint,  and  had  appointed,  convoys  and  .granted 
licences.  But  the  orders  from  the  Admiralty,  under 
which  Admiral  Brown  derived  his  authority,  were,  not 
produced,  and  his  Lordship  considered  that,  without 
them,  the  proof  of  the  Admiral's  authority  was  incom- 
plete, and  a  verdict  was  accordingly  found  for  the  plaintiff. 

(a)  See  stat.  43  Ceo.  3.  c.  59^  And  Darby  ?.  Newlon,  anli  25f. 
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1816.  Mr.  Serjt.  Lens,  on  a  former  day,  obtained  a  rule  .to 

D*Aguilar     s^ew  caus©  wby  this  verdict  should  not  be  set  aside  and  a 

t.  new  trial  granted,  on  an  affidavit,  which  stated  that  the 

°BX  *        clerk  of  the  Admiralty  had  omitted,  by  mistake,  to  bring 

with  him  the  necessary  documents  for  proving  Admiral 

Brown's  authority,  and  also  stating  a  letter  from  the 

secretary  to  the  Admiralty,  informing  the  defendant  that 

those  documents  should  be  produced  on  a  second  trial  of 

the  cause. 

Mr.  Serjt.  Beit  now  shewed  cause,  and  said  that  where 
a  cause'  had  been  decided  on  its  real  merits,  the  court 
would  not  grant  a  new  trial, -for  the  purpose  of  letting  in 
the  underwriter  to  a  defence,  of  which*  in  point  of  con* 
science,  he  ought  not  to  avail  himself.  He  cited  Gist  v. 
Mason  (a),  where,  the  cause  having  been  decided  on  the 
merits,  the  court  refused  to  grant  a  new  trial,  in  order  to 
let  the  defendant  into  proof  that  th?  voyage  was  illegal; 
the  illegality  not  appearing  on  the  face  of  the  policy. 

Lord  Chief  Justice  Gibbs. — We  Will  confine  the  de- 
fendant to  the  point  which  he  has  raised ;  but  in  such  a 
case  as  this  we  cannot  refuse  to  permit  his  going  into  this 
defence.  The  money  should  however  be  brought  into 
court,  because  this  is  a  defence  which  does  not  go  to  the 
merits.  But  [on  its  being  urged  that  the  money  should  be 
paid  in  in  all  the  actions],  only  in'the  present  action  *  for 
%  though  there  are  circumstances  under  which  we  should 
direct  the  money  to  be  paid  into  court  in  all  the  actions, 
yet  where  a  defendant  has  been  deprived  by  mistake  of  a 
part  of  his  evidence,  I  think  that  is  a  condition  which 
should  not  be  imposed.    Per  curiam, 

Rule  absolute,  on  payment  of  coats, 
and  of  the  money  into  Gouru 


<0)/7iJt.64. 
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thoenton  and  other*  v.  simpso*  and  others.  May*??? 

This  was  an  action  for  not  accepting  a  quantity  of  hemp,  A.  agrees  to  sell 

under  the  following  contract.    '  Bought  for  Messrs.  J.  «  St.  Peterstogh 

'Simpson  and  Co.,  of  Messrs.  Thornton  and  West,  fifty  |  wand  clean 

1  tons  St.  Petersburg?)  sound  clean  hemp,  of  good  mer-  'per  ton,  to  be 

'  chantable  quality,  at  £59  per  ton,  to  be  shipped  from  \  ^^^ 

1  St.  Petersburgh  or  Cronstadi  in  June  or  July  next,  0.  $.,  '  or  July  next, 

'  mm/  the  ship's  name  declared  as  soon  as  known.    The  hemp  «  ™ame  de'cl^ed 

9  to  be  received  from  the  landing  scale  in  the  rivfr  '  <"  won  a# 

(  Thames,  and  paid  for  in  ready  money,  with  the  deduction  « f  jy*  should  not 

1  of  nine  months9  discount. — In  case  the  ship  should  not  *  ""we  by  3 1st 

r  •  Dee.,  ihe  con- 

1  arrive  on  or  bef6re  the  31st  of  Dec.  next,  this  contract  '  tract  to  be  void/ 

1  to  be  null  and  void.— London,  5th  April  1815.— J.  M.  S^^nfe 
'  broker /  that  the  50  tons 

At  the  trial  of  the  cause  at  Guildhall,  before  Lord  C.  jrLiS^bu? 
I.  Gibhsy  at  the  sittings  after  last  Hilary  term,  the  follow-  on  the  soth 
iog  correspondence  was  proved.    Letter  from  the  plain*  (which  B.  de- 
tiffs  to  the  defendants,  dated  the  5th  of  September  1815,  ^^^f^m 
informing  them  '  That  the  fifty  tons  of  hemp,  bought  on  ciency,  if  any, 
'the  5th  of  April  last  for  their  account,  were  shipped  Jj™  jh^ivel 
'  in  the  Lively  from  St.  Petersburgh.9    Another,  dated  arrives  on  soth 
the  20th  of  September,  referring  to  the  letter  of  the  5th,  ^!'$  20  onlyof 
but  stating  €  That  should  the  quantity  of  hemp  in  the  whijjh  *«  deli- 
( Lively  not  be  sufficient,  say  fifty  tons,  they  reserved  to  rest  being  aa- 
c  themselves  the  option  of  making  up  the  deficiency  ex  ^Jjj^J1  S£*m 
1  the  Unity,  or  Paragon,  both  from  St.  Petersburgh.'     Im-  The  remaining 
mediately  on  the  receipt  of  the  second  letter,  the  defend-  ^hT/sn^cona 

ants  informed  the  plaintiffs,  through  the  medium  of  the  the  4th  Oct.— 
.     ,         .       ,  u     .        •      u    t         e—  t-     Held*  >«^that^. 

broker,that  they  would  not  receive  the  hemp  from  any  ship  wa9  not  confined 

but  the  Lively,  the  name  of  which  had  bee*  declared  to  *f the  c™tr"* 
"  to  one  ship :  £<Uyy 

that  the  notice 

of  5th  Sept,  having  proceeded  on  mistake,  he  was  not  precluded  from  supplying  the 

deficiency  by  another  vessel :  3dly,  that  he  was  only  bound  to  deliver  to  B  from  the 

Lively,  to  much  as  was  ascribed  to  B. 

VOL.  II.  W 
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1810.  them,  and  which  had  arrived  in  the  river  on  the  20th  of 

^  September.     The  plaintiffs,  however,  on  the  29th  of  Sep- 

«,  timber %  again  wrote  to  the  defendants,  inclosing  an  order 

SiMFSOir.  fQr  twenty  tons  fyQia  the  Lively,  and  stating  *  That  in 

'  consequence  of  that  ship  shutting  out  part  of  the  hemp 
*  intended  for  her,  the  remaining  thirty  tons  would  come 
'  by  the  Paragon.9  The  next  day,  the  defendants  ac- 
knowledged the  receipt  of  the  order  for  twenty  tons,  but 
repeated  '  that  they  did  not  consider  themselves  bound 
'  to  receive  hemp  by  any  other  vessel/ — The  twenty  tons 
from  the  Lively  were  delivered  and  paid  for  early  in 
October.  The  Paragon  arrived  on  the  4th  of  October,  and 
on  the  9th  the  plaintiffs  tendered  the  delivery  of  the  re- 
maining thirty  tons,  which  the  defendants  refused ;  and 
the  plaintiffs  immediately  gave  notice  of  resale.  The 
thirty  tons  were  accordingly  resold  at  a  loss  of  £596 :  18j, 
for  which  sum  the  present  action  was  brought. — It  further 
appeared  that  the  Lively  had  brought  forty-four  tons  ;  but 
that  only  twenty  tons  had  been  consigned  to  the  plaintiffs 
for  the  defendants,  the  rest  having  been  consigned  to 
other  persons ; — that  the  plaintiffs,  at  the  time  they  gave 
the  first  notice,  expected  that  the  whole  of  the  fifty  tons 
destined  for  the  defendants  would  come  by  the  Lively, 
but  afterwards  received  information  from  their  corre- 
spondents at  St.  Petersburgh,  that  they  were  only  able  to 
ship  on  board  the  Lively  twenty  tons  of  that  quantity ; 
and  that  the  hemp  which  was  sent  by  the  Paragon  was 
of  the  same  quality  as  that  which  arrived  by  the  Lively. 
— On  this  evidence  three  objections  were  made  on  the 
part  qf  the  defendants :  First,  that  this  was  a  contract  to 
send  the  whole  quantity  by  one  ship,  and  therefore  that 
the  defendants  were  not  obliged  to  receive  it  from  more 
than  one :  Secondly,  that  the  plaintiffs,  having  once  given 
aotice  of  the  ship  in  which  it  was  to  arrive,  were  bound 
by  that  notice,  and  could  not  afterwards  change  it : 
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Thirdly,  that  the  defendants  were,  at  least,  entitled  to  the  l^J 

whole  of  what  was  brought  by  the  Lively.    The  Chief     Thorn-tow 
Justice  directed  a  verdict  for  the  plaintiffs,  with  liberty      Simpson. 
to  the  defendants  to  move  to  set  it  aside,  and  enter  a  non- 
suit.— A  rule  nisi  having  been  accordingly  granted, 

Mr.  Serjt.  Best  now  shewed  cause,  and  contended,  firsts 
that  the  plaintiffs  were  not  restricted,  by  the  contract,  from 
sending  the  hemp  by  different  ships,  provided  it  were  all 
of  the  same  quality,  as  it  was  proved  to  have  been. — If 
the  market  had  risen  before  the  arrival  of  the  Paragon* 
the  defendants  would  have  insisted  on  receiving  the  fifty 
tons,  though  brought  by  different  ships.  Secondly,  it  was 
impossible  to  say  that,  because  the  plaintiffs,  or  their 
agents,  had  made  a  mistake  in  naming  the  ship,  the  con- 
tract was  therefore  avoided,  unless  the  defendants  could 
shew  that  they  were  put  in  a  worse  situation  by  the  mis- 
take. The  defendants,  however,  had  no  occasion  to 
insure,  because  the  plaintiffs  were  to  deliver  the  hemp  to 
them.  He  cited  Robinson  v.  Touray  (a),  where  there  was  a 
policy  on  goods,  by  ship  or  ships,  to  be  thereafter  declared  i 
and  the  broker  having,  by  mistake,  delivered  a  written 
declaration  of  a  wrong  ship  to  the  underwriters,  to  which 
the  latter  put  their  initials,  Lord  Ellenborough  held  that  he 
might  afterwards,  by  the  directions  of  the  assured,  de- 
clare on  another  ship,  without  the  assent  of  the  under- 
writers, or  a  fresh  stamp.  As  to  the  third  point,  the 
Lively  was  filled,  except  as  to  the  twenty  tons,  with  hemp 
consigned  to  other  persons,  and  the  plaintiffs  were  bound 
to  deliver  the  cargo  according  to  the  respective  consign- 
ments. 

Mr.  Serjt.  Lens  and  Mr.  Serjt.  Bkssei%  contrb,  as  to 
the  first  point,  said  that  as  the  contract  stipulated  that  the 
ship* s  name  was  to  be  declared  as  soon  as  known,  and  that 


(a)  3  Camp.  158. 
V  2 
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1816.         if  the  ship,  that  is  the  ship  fixed  upon,  did  not  arrive  be- 
„,   v-v^  fore  a  certain  time,  the  contract  was  to  be  void,  it  was 

ThORNTQ*  m  .  •■■■•ii-  l 

v.  evident  that  the  parties  contemplated  a  single  ship  only. 

Simpson.  SeunJfy,  the  notice  of  the  5th  of  September  was  conclusive, 
and  from  that  time,  the  contract,  which  till  then  was  left 
open  as  to  that  particular,  was  complete.  It  was  an 
essential  part  of  the  contract,  that  the  ship  should  be  de* 
dared  as  soon  as  known;  and  though  there  was  no  par- 
ticular time  within  which  this  declaration  was  to  be  made, 
yet,  having  once  made  their  election,  the  plaintiffs  were 
not  to  change  their  intentions,  and  get  rid  of  the  first 
notice  on  the  ground  of  a  mistake.  In  Robinson  v.  Youray* 
on  the  contrary,  the  ground  of  the  decision  was,  that 
there  was  a  blunder  in  the  declaration  of  the  ship,  which 
Lord  ElUnborougb  did  not  consider  as  forming  any  port  of 
the  contract.  But  thirdly,  the  defendants  were  at  least  en- 
titled to  allthat  did  arrive  by  the  Lively.  Admitting  that  the 
plaintiffs  were  entitled  to  the  privilege  which  they  claimed, 
'  if  the  quantity  of  hemp  in  the  Lively  should  not  be  snf- 
9  ficient,  of  making  up  the  deficiency  ex  Paragon  &c.,'  they 
had  exercised  a  much  more  extensive  liberty ;  for  if  the 
whole  forty-four  tons  had  been  delivered  to  the  defend* 
ants,  there  would  only  have  been  a  deficiency  of  six  tons 
to  be  supplied  from  the  Paragon. 

Lord  Chief  Justice  Gibbs. — Three  objections  have,  been 
made  to  the  right  of  the  plaintiffs  to  recover  in  this  action, 
which  I  shall  consider  separately.  Having  stated  them, 
his  Lordship  said: — The  first  objection  depends  on  the 
words  of  the  contract,  without  reference  to  other  drcum- 
stances,  and  the  question  may  be  put  thus :  Whether,  if 
the  plaintiffs  had  originally  given  notice  that  twenty  tons 
.  would  come  by  the  Lively,  and  thirty  by  the.  Paragon,  the 
defendants  could  have  rejected  them  altogether,  on  the 
ground  that  the  whole  ought  to  come  by  one  ship.  I  do 
not  think  that  this  would  be  a  fair  construction  of  the 
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contract,  according  to  the  spirit  of  the  agreement  and  the  I816. 

intention  of  the  parties.    The  material  part  of  the  con-     Thornton 
tract  is  the  time  when  the  hemp  was  to  be  delivered ;  and  »• 

though,  looking  at  the  strict  literal  terms  of  it,  the  word 
.  ship  is  used  in  the  singular,  I  do  not  think  that,  according 
to  the  fair  construction  of  it,  the  plaintifrs  were  precluded 
from  sending  it  in  different  vessels.— The  second  question 
is,  whether  after  having  in  their  notice  declared  that  the 
goods  would  arrive  in  the  Lively,  the  plaintiffs  could  vary 
that  declaration  by  a  subsequent  notice.    They  declared 
it  as  a  fact  which  they  believed,  and  supposed  they  knew ; 
and  as  soon  as  they  discover  their  mistake,  they  correct  it 
by  their  letter  of  the  20th  of  September.    The  defendants 
certainly  took  the  earliest  opportunity  of  rejecting  the 
second  nomination ;  but  the  question  is,  whether  they  were 
entitled  to  reject  it  at  all ;  and  as  the  first  declaration  was 
a  mistake,  which  was  corrected  as  soon  as  possible,  and  by 
which  they  were  not  prejudiced,  I  think  that  they  were 
bound  by  the  second. — Thirdly ,it  is  insisted  that  all  which 
did  come  by  the  Lively  should  have  been  delivered  to  the 
defendants;  but  I  do  not  think  that  that  is  a  fair  con- 
struction of  the  agreement  and  of  the  transactions  arising 
out  of  it.  Whatever  part  of  the  fifty  tons  destined  for  the 
defendants  was  brought  by  the  Lively,  the  plaintiffs  were 
bound  to  deliver  to  them ;  -  but  though  they  certainly  re- 
ceived more  than  twenty  tons  by  that  vessel,  the  fair  effect 
of  the  evidence  is,  that,  as  the  whole  of  the  fifty  tons 
ascribed  to  the  defendants  did  not  come  by  her,  the  plain- 
tiffs were  only  bound  to  deliver  from  her  so  much  as 
constituted  part  of  these  fifty  tons ;  and  the  defendants 
had  no  right  to  claim  any  other  hemp  which  was  on  board, 
and  which  had  been  ascribed  to  others. 

Mr.  Justice  Dallas. — I  am  of  opinion  that  the  con- 
tract has  been  substantially  complied  with.  The  first 
question  depends  on  the  terms  of  the  contract  %  and  in 
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this,  as  in  all  other  cases,  where  the  words  used  have  i 
doubtful  meaning,  we  must  look  to  the  intention  of  the 
parties  for  the  construction  of  them.   The  material  stipu- 
lations in  the  contract  are,  the  quantity  of  the  goods,  the 
quality,  the  price,  the  place  and  time  of  shipment,  and 
the  pl^ce  and  time  of  delivery  5  and  it  is  not  pretended 
that  the  plaintiffs  have  failed  in  any  of  these  particulars. 
But  the  defendants  insist  that  the  word  skip,  in  the 
singular,  confined  the  plaintiffs  to  one  particular  vessel, 
and  that  when  once  notice  was  given  of  the  ship,  they 
were  concluded  by  that  notice.     I  am  of  opinion,  how- 
ever 1  first  that  the  general  words  of  the  contract  shew  that 
neither  the  particular  ship,  nor  the  number  of  ships,  was 
material:  Secondly,  that  the  plaintiffs  were  only  bound  to 
give  notice  according  to  the  best  of  their  information ; 
and  as  it  appears  that  they  did  so,  and  that  there  was  no 
intention  on  their  part  to  mislead  the  defendants,  I  think 
they  have  done  all  that  was  necessary.— As  to  the  third 
point,  the  plaintiffs  were  at  liberty  to  consider  their  other 
contracts,  and  were  only  bound  to  deliver  to  the  defend- 
ants, from  the  Lively,  so  much  as  formed  a  part  of  the  fifty 
tons  which  had  been  set  apart  for  them. 

Mr.  Justice  Park. — I  agree  so  perfectly  with  my  Lord 
and  my  brother  Dallas  that  it  is  unnecessary  for  me  to 
enter  at  any  length  into  the  case.  It  is  impossible  to  say  that 
this  contract  confined  the  plaintiffs  to  one  ship  only.  The 
material  stipulation,  which  related  to  the  time  of  delivery, 
was  complied  with ;  for  the  whole  of  the  fifty  tons  arrived 
within  the  time  limited.    The  nomination  of  the  Lively 
was  a  mere  mistake,  and  as  there  does  not  appear  to  have 
been  any  variation  of  circumstances  between  the  first  and 
second  notices,  by  which  the  defendaiits  sustained  any 
loss,  I  think  the  plaintiffs  ought  not  to  be  prejudiced  by 
it. — As  to  their  not  delivering  the  whole  of  the  Livelfs 
cargo,  it  must  be  considered  as  if  twenty  tons  only  had 
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come  by  her,  because  all  the  rest  was  appropriated  to 
other  persons. 

Mr.  Justice  Burro  ugh. — I  agree  with  the  rest  of  the 
court,  both  as  to  the  construction  of  the  contract,  and 
the  plaintiff's  mode  of  compliance  with  it;  and  I  think 
there  has  been  a  fair  and  substantial  compliance  with 
every  part  of  it. 

Rule  discharged. 


1816. 

Thorwtok 

jo. 
SiMrsox. 


gut,  gent,  one,  &c.  v.  oowbr. 

This  was  an  actipn  of  indebitatus  assumpsit  for  work 
and  labour  by  the  plaintiff  as  an  attorney,  in  conducting 
an  action  for  the  defendant.  The  cause  was  tried  at 
Westminster,  at  the  sittings  after  last  Hilary  term,*  be- 
fore Lord  C.  J.  GMsj  and  the  only  question  was  on  the 
following  agreement,  on  which  the  plaintiff  rested  his 
case. — '  Croydon,  June  14th,  1814.  It  is  this  day  agreed 
'  between  Mr.  Gower,  and  Mr.  Guy  as  follows :  Mr.  Guy 
'  is  to  conduct  the  cause  against  Mrs.  Bonnes  for  me,  for 
1  which  I  agree  to  give  him  the  sum  of  one  hundred 
(  guineas,  besides  his  taxed  costs;  it  being  understood 
'  that,  if  the  cause  is  tried,  Mr.  Guy  is  to  pay  all  ex- 
*  pences  attending  the  same,  and  if  not  tried,  he  is  to 
'  receive  the  same  sum ;  the  risk  in  the  former  case  being 
c  considered  equivalent  to  the  benefit  that  may  arise  or 
(  occur  from  Mrs.  Bonnes'*  settling  the  cause  without 
'  gtfng  to  trial.  It  is  considered  also  that  Mr.  Guy  is  not 
'  to  charge  for  the  clerk's  journey  to  Tuntridge,  only  such 
'  expences  as  he  incurred  and  paid  to,  or  for,  or  on  account 
(  of,  the  officer  who  arrested  Mrs.  Bonnes :  And  that  in 
1  case  the  cause  is  tried  and  a  verdict  should  go  against 


Wednesday, 
May  82. 

A.,  an  attorney, 
agrees  to  con- 
duct a  cause 
for  B ,  for  100 
guineas,  besides 
his  taxed  costs ; 
if  tried,  A.  to 
pay  all  ex- 
pences; if  not, 
he  was  to  receive 
tbe  same  sum ; 
if  tried,  and  a 
verdict  against 
B  ,  A.  to  have  no 
demand  on  B. 
for  costs. — Held, 
that,  whether 
this  agreement 
were  legal  or 
not,  A-  should 
have  declared 
specially  on  it. 
But  quart, 
both  as  to  the 
legality  and  con- 
struction of  such 
an  agreement? 


GOWER. 
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1BHJ.  i  Mr.  Gower,  that  Mr.  Guy  is  to  have  no  demand  on  Mr* 

^^  '  Gower  for  any  costs/    It  appeared  that  the  present 

v.  defendant  had  been  nonsuited  in  the  action  mentioned  in 

the  agreement,  which  the  Chief  Justice  considered  as 
equivalent  to  a  verdict  going  against  him.  In  the  present 
case,  a  verdict  was  found  for  the  plaintiff,  subject  to  the 
opinion  of  the  court,  jirst%  whether  he  could  recover  at 
all  on  this  agreement >  and  secondly  whether,  if  he  could, 
he  should  not  have  declared  specially. 

Mr.  Serjt.  Best,  accordingly,  having  on  a  former  day 
obtained  a  rule  nisi  to  set  aside  this  verdict  and  enter  a 
nonsuit, 

Mr.  Serjt.  Vaughan  now  shewed  cause*      He  admitted 
that  the  agreement  appeared,  at  first  sight,  rather  unintel- 
ligible ;  but  said  there  was  no  difficulty  in  saying  what 
was  the  intention  of  the  parties  j  viz.  that  the  defendant 
was  to  give  a  certain  sum,  and  no  more,  whatever  might  be 
the  event  of  the  cause :  He  was  purchasing  of  the  plain- 
tiff an  indemnity  from  all  costs,  for  one  hundred  guineas, 
which  might  be  considered  in  the  light  of  a  premium  of 
insurance.  On  the  other  hand,  the  plaintiff  was  to  receive 
one  hundred  guineas  at  all  events,  whether  the  cause 
were  tried  or  not,  and  whether  the  present  defendant 
succeeded  or  not ;  the  risk  of  the  cause  going  to  trial,  in 
which  case  he  would  have  to  pay  all  the  costs,  being  set 
against  the  chance  of  profit  which  would  arise  to  him 
from  a  compromise. — As  to  the  second  point,  he  con- 
tended that  after  an  engagement  of  this  sort  had  been 
entered  into,  and  the  work  had  been   executed,  the 
plaintiff  might  put  aside  the  agreement,  and  recover  on 
the  common  counts  for  work  and  labour*      He  cited 
Leeds  v.  Burrows  (a),  where  an  agreement  had  been  made 

(a)  18  East,  1.  That  case  was  decided  on  the  ground  that  the 
plaintiff's  claim  was  for  mods  sold,  and  that  the  agreement  was 
only  that  the  defendant's  claim  should  be  taken  in  part  payment. 
See  Mr.  Justice  Le  Blanc's  judgment. 
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between  an  outgoing  and  incoming  tenant,  that  the  latter  16 1& 

should  take  the  hay,  &c,  and  be  allowed  the  expence  of  ^1 

repairs,  the  value  of  both  to  be  settled  by  third  persons ;  ». 

and  it  was  held  that  the  balance  awarded  to  the  out-    . 
going  tenant  might  be  recovered  on  the  count  for  goods 
sold. 

[The  Chief  Justice  mentioned  the  following  passage 
from  Com.  Dig.  tit.  Attorney^  (B.  14.)  '  So,  an  attorney 
'  ought  not  to  prosecute  an  action  to  be  paid  in  gross ;  for 
'  that  will  be  champerty/  Per  Hob.  117.  Box  v.  Barnaby.] 

Mr.  Serjt.  Best)  contrh,  said  that  the  opportunity  which 
such  an  agreement  would  afford  an  attorney  of  deluding 
ignorant  men,  was  a  confirmation  bf  the  principle  laid 
down  in  Hobart.  But  whether  the  agreement  were  legal 
or  not,  he  contended  that  the  meaning  of  it  was,  that  if 
the  defendant  failed  in  his  suit  he  was  to  pay  nothing. 
Such  a  contract  should  be  construed,  as  if  it  had  been  the 
plaintiff's  own  deed,  most  strictly  against  himself.  Then 
as  to  the  mode  of  declaring,  this  was  not  like  the  case  of 
a  bargain  executed,  in  which  the  plaintiff  might  recover 
on  the  general  count,  as  where  a  builder  undertook  to 
build  a  house,  and  to  be  paid  so  much  for  each  item.  Herey 
a  sum  in  gross  was  to  be  paid,  to  which  the  plaintiff  could 
only  entitle  himself  by  means  of  the  agreement,  which 
ought,  therefore,  to  have  been  set  out  specially. 

Cur.  Adv.  Vuh. 

Lord  Chief  Justice  Gibbs  now  delivered  the  judgment 
of  the  court. — It  is  unnecessary  to  say  any  thing,  either 
on  the  legality  or  construction  of  this  agreement ;  be- 
cause we  all  think  that,  whatever  be  the  construction  of 
it,  and  whether  it  be  valid  or  not,  the  plaintiff  should 
have  declared  specially.  There  are  many  cases  in  which, 
after  an  agreement  has  been  executed,  the  plaintiff  may 
give  it  in  evidence,  and  prove  that  he  has  performed  his 
part  of  it,  on  the  general  counts.    If  a  man  undertake  to 
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GOWER. 


build  a  house  for  a  certain  sum,  and  do  build  it,  he  may 
recover  as  for  work  and  labour  and  materials  found ;  and 
under  that  general  description  he  may  give  the  agreement 
in  evidence.  But  this  is  a  case  of  a  peculiar  sort.  The 
plaintiff*  sues  for  work  and  labour  done  by  him,  as  an 
attorney.  Now  the  law  has  required  Certain  things  to  be 
done,  and  certain  rules  to  be  observed,  by  him  in  that 
action.  His  bill  must  be  delivered  a  certain  time  before 
he  can  bring  his  action  to  recover  the  amount  of  it,  and 
during  that  time  the  bill  is  subject  to  taxation.  In  this  case, 
the  plaintiff  seeks  to  recover  on  an  agreement  by  which  he 
would  be  exempted  from  all  the  rules,  to  which  he  would 
be  subject  in  a  common  case  of  an  action  by  an  attorney 
against  his  client ; — he  delivers  no  bill,  and  the  defendant, 
consequently,  has  no  opportunity  of  taxing  his  claim.  We 
do  not  think,  therefore,  that  this  fails  within  the  common 
case  of  an  action  for  work  and  labour.  We  do  not  say  a 
word  about  the  legality  or  construction  of  the  agreement; 
it  is  sufficient  to  say  that  if  it  be  legal,  it  is  of  a  special 
nature,  and  ought  to  have  been  declared  upon  specially. 
Whatever,  therefore,  may  be  the  event  of  another  action, 
in  another  shape,  this  rule  must  be  made 

Absolute  for  a  nonsuit. 


Wednesday, 
May  23. 

Where  an  arbi- 
trator awarded 
that  A.  should 
fulfil  an  agree- 
ment for  the 
purchase  of  land 
off.,  and  should 
the  court  refused 
davit,  that  B.  had 
with  a  good  title, 


STANDLY  V.  HEMINGTON. 

Mr.  Serjt.  Lens  moved  for  an  attachment  against  the 
defendant  for  non-performance  of  an  award,  by  which 
the  arbitrator  had  awarded,  «  That  the  defendant  had 

pay  the  purchase  roooey  on  B.  conveying  the  land  with  a  rood  title : 
to  grant  an  attachment  against  A.  for  non- performance,  on  an  affi- 
required  A.  to  pay  the  money,  assuring  him  of  his  readiness  to  convey 
without  further  staling  that  B.  had  tendered  a  conveyance  executed 
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'  contracted  with  the  plaintiff  for  the  purchase  of  an  1 81 6. 

*  allotment  of  land,  and  that  he  should  forthwith  per-       Standly 
1  form,  fulfil,  and  perfect  his  said  agreement,  and  should  »• 

'pay  the  sum  of  «s£l652,  upon  the  plaintiff  conveying 
( the  land  to  him  with  a  good  and  perfect  title,  &c.'  The 
award  was  made  on  the  1 9th  of  August,  1815.  It  appeared 
from  the  affidavits  of  the  plaintiff's  attorney,  that  he 
called  upon  the  defendant  to  comply  with  the  award 
on  the  1st  of  May,  1816,  assuring  him  of  the  plaintiff's 
readiness  to  convey  the  land  with  a  perfect  title,  by  proper 
deeds  to  be  prepared  by  the  defendant,  and  requiring 
him,  by  virtue  of  a  power  of -attorney  from  the  plaintiff, 
to  pay  him  the  balance  due  to  the  plaintiff;  to  which  the 
defendant  replied,  f  That  it  was  not  his  wish  to  delay, 
f  but  that  his  attorney  had  made  many  objections  to  the 
'  title.9  It  also  appeared  that  the  defendant  had  taken 
possession  of  the  land  before  the  umpirage,  and  had  con- 
tinued in  possession  ever  since. 

The  Chief  Justice,  however,  said  that  the  plaintiff 
should  have  gone  further,  and  tendered  a  conveyance 
executed  by  him ; — that  without  that  fact,  there  was  not 
sufficient  in  the  affidavit  to  support  an  action,  unless  the 
purchaser  had  released  the  seller  from  the  condition  pre- 
cedent, as  in  Jones  v.  Barhley  (a) ;  a  fortiori,  therefore,  the 
court  would  not  grant  an  attachment,  which  was  the 
strongest  method  of  proceeding ; — that  the  better  course 
would  be  to  go  to  a  court  of  equity,  whose  peculiar  pro- 
vince it  was  to  interfere  in  such  cases,  whereas  if  this 
court  were  to  grant  an  attachment,  it  must  try  the  title 
upon  affidavits. 

The  rest  of  the  court  concurred,  and  the  rule  was 

Refused. 


{a)  Doug.  684. 
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Wednesday.  NEAL  V.  NEVILLE. 

Mfiy22.  SAVORY  V.   SPOONER. 

Where  the  de-     ^JIHE  question  in  these  two  cases  was,  how  the  court 

fendant  has  ^ 

obtained  a  rule     should  dispose  of  the  rules  which  had  been  obtained,  in 

fi  vlnue3  from     **  f<>rmer  case  by  Mr.  Serjt.  Pell,  in  the  latter  by  Mr. 

A.  to  £.,  and  the  Serjt.  Onslow,  for  changing  the  venue  on  the  usual  affi- 

thauhe  cause  of  davits;  and  which  had  been,  each  of  them,  opposed  by 

action  arose  jfl,.  ge -t-  ^est.    The  court  took  time  to  consider  of  the 

partly  in  £.  and  J  m  . 

partly  in  C.f  the  practice,  and  Lord  Chief  Justice  bibbs  now  stated  the 

char\Wthldrul"e,    fects> and  del5vered  the  opinion  of  the  court, 
on  his  under-  In  the  first  of  these  two  cases,  the  application  was,  to 

niatena\°e?kience  change  the  venue  from  London  to  Somersetshire;  which 
in  A.  or  C.  was  opposed  on  an  affidavit  that  the  cause  of  action  arose 

partly  only  in  that  county,  and  partly  in  the  counties  of 
Dorset  and  Hants.  In  the  latter  case,  the  application  was, 
to  change  the  venue  from  London  to  Dorsetshire;  and  that 
was  opposed  on  an  affidavit  which  stated  that  the  action 
was  brought  for  the  price  of  certain  machines,  made  by 
the  plaintiff  in  Gloucestershire,  and  from  thence  sent  to 
the  defendant  in  Dorsetshire;  so  that  there  also  the  cause 
of  action  arose  partly  in  the  county  to  which  the  venue 
was  sought  to  be  changed,  and  partly  in  a  third  county. 
The  difficulty  which  the  court  has  felt  on  the  subject, 
and  which  has  often  occurred,  arises  from  the  different 
practice  of  the  two  courts.  In  the  King's  Bench,  the 
rule  to  change  the  venue  is  absolute  in  the  first  instance ; 
and  the  only  way  by  which  the  plaintiff  can  bring  it 
back  is  by  another  motion,  and  an  undertaking  to  give 
material  evidence  in  the  county  in  which  the  venue  was 
originally  laid.  In  this  court,  the  practice  is  different; 
the  rule  is  only  to  shew  cause,  and  is  obtained,  as  in  the 
King's  Bench,  on  an  affidavit  that  the  cause  of  action 
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arose  in  the  county  of  A.  and  not  in  the  county  in  which 
the  venae  was  laid,  or  elsewhere^  out  of  tie  county  of  A.    To 
be  sure,  on  general  principles,  and  according  to  the  case 
of  Collins  v.  Jacobs  (a),  if  the  plaintiff  swear  that  the  cause 
of  action  arose,  partly  even,  in  a  third  county,  he  falsifies 
the  defendant's  affidavit,  and  therefore  the  rule  would 
be  discharged  unconditionally.     Now  where  the  plaintiff 
swears  that  the  cause  of  action  arose  entirely  where  he 
laid  the  venue,  the  court  will  not  discharge  the  rule 
without  an  undertaking  to  give  material  evidence  there} 
and  it  certainly  appears  extraordinary  that  he  should  have 
better  terms  granted  to  him,  where  the  cause  of  action 
arises  partly  only  in  the  county  which  he  has  chosen, 
and  partly  in  that  to  which  the  defendant  seeks  to  change 
the  venue,  than   where  it  has  arisen   entirely  in  the 
county  in  which  it  was  originally  laid.     This  contradic- 
tion suggested  itself  to  the  court  in  Hunt  v.  Bridgefird  (o)9 
and  Lord  C.  J.  Mansfield  was  a  good  deal  struck  by  it. 
The  rest  of  the  court  were  inclined  to  adhere  to  the  strict 
rale ;  but  after  full  consideration,  the  good  sense  of  the 
case  which  suggested  itself  to  the  Chief  Justice  prevailed,' 
and  the  court  came  to  this  conclusion :  That  if  the  plain- 
tiff swear  that  the  cause  of  action  arose  entirely  in  the 
county  in  which  the  venue  was  originally  laid,  he  must 
follow  it  up  by  undertaking  to  give  material  evidence 
there : — If  he  swear  that  it  arose  partly  in  that  county, 
and  partly  in  a  third,  he  must  follow  it  up  by  undertaking, 
in  the  alternative,  to  give  evidence  of  some  fact  arising 
either  in  the  former  or  the  latter.    We  think  that  that  rule 
was  founded  on  good  sense,  and  as  it  was  adopted  after  full 
consideration  by  a  full  court,  filled  as  the  court  then  was, 
that  it  ought  to  be  applied  to  the  present  cases.  Therefore, 
on  the  plaintiff's  undertaking  to  give  material  evidence  ' 
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either  in  London,  or,  in  the  first  of  these  cases,  in  Dorset- 
shire  or  Hampshire,  in  the  latter,  in  Gloucestershire,  the 
rules  must  be 

Discharged  (a). 
His  Lordship  then  observed  that  it  was  better  to  lay  it 
down  as  a  general  rule,  than  as  merely  applicable  to  the 
present  cases.  The  general  rule,  therefore,  was,  that  the 
plaintiff  must  undertake  to  give  material  evidence  in  that 
county  from  which,  if  the  venue  had  been  laid  there, 
the  defendant  would  not  have  been  entitled  to  change  it  -, 
that  is,  he  must  establish  the  material  fact  in  his  affidavit ; 
and  if  he  failed  in  proving  it  at  the  trial,  must  be  non- 
suited.— His  Lordship  further  observed  that  where  the 
cause  of  action  arose  abroad,  he  was  not  sure  whether 
the  Kings  Bench  would  permit  the  plaintiff  to  discharge 
the  rule  on  an  affidavit  to  that  effect ;  but  that,  in  this 
court,  it  certainly  would  be  discharged,  because  the 
defendant's  affidavit  could  not  be  true. 


(a}  See  the  cases  on  thii  subject  collected,   I  Tidd.  60Q,  &c   5u* 
edit. 


Friday, 
May  24. 


william  morris,  esquire,  sheriff  of  Gloucestershire,  v. 

WILLIAM   HAYWARD,  CHARLES  LOWE,  and  SEPTIMUS 
LOWE. 


HS!^^  TlfIS  was  an  action  bv  Ae  sheriff  of  Gloucestershire,  on  a 
of  a  party  on  an  bail-bond,  and  the  declaration  stated,  That  a  certain  bill 
l^Ckanl^rgX  ^ad  been  exhib«ed  in  the  court  of  Chancery  by  one  D.  IF. 
Wh0hLUb  a8ainst  the  defendant  Harvard,  and  thereupon,  on  the 

S3J7.6.  c.o.  ' 

Therefore,  though  the  sheriff  it  not  bound  to  take  bail  in  such  case,  yet  he  may  recover 
on  a  bail-bond  so  taken. 
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23d  of  November,  56  Geo.  3,  the  said  D.  W.  prosecuted 
out  of  the  said  court  of  Chancery,  a  writ  of  attachment, 
directed  to  the  sheriff-  of  Gloucestershire,  by  which  the 
king  commanded  the  said  sheriff  to  attach  the  said  Hay* 
ward,  so  as  to  have  him  before  his  majesty  in  his  said  court 
of  Chancery,  wheresoever,  &c,  to  answer  as  well  touch- 
ing a  contempt  as  other  matters,  &c.  By  virtue  of  which 
writ,  the  plaintiff,  as  sheriff  &c,  arrested  the  said  Hay- 
ward,  and  kept  him  in  custody  at  the  suit  of  the  said 
D.  W«>  far  the  cause  aforesaid ;  and  while  he  was  so  in 
custody,  and  before  the  return  of  the  writ,  vi?.  on  the 
26th  of  December,  1815,  took  bail  for  the  appearance  of 
the  said  Haytvardzt  the  return  of  the  said  writ,  according 
to  the  form  of  the  statute  in  such  case  made  and  provided : 
On  which  occasion,  the  said  Hayward,  and  the  two  other 
defendants,  as  his  sureties,  entered  into  a  bond  in  the 
penalty  of  ^40,  with  a  condition  that  if  the  said  Hay* 
ward  should  appear  before  the  king,  in  his  said  court  of 
Chancery  in  eight  days  of  St.  Hilary  ,  then  next,  to  answer 
&c,  the  obligation  should  be  void.  The  declaration  then 
averred  that  the  said  Hayward  did  not  so  appear,  whereby 
an  action  accrued  for  the  said  penalty,  &c. — To  this 
declaration  the  defendant  demurred,  and  the  plaintiff 
having  joined  in  demurrer,  the  case,  on  a  former  day  in 
this  term,  came  on  for  argument. 

Mr.  Serjt.  Onslow,  in  support  of  the  demurrer,  said 
that  the  question,  which  was  one  of  the  gravest  import- 
ance, was,  whether  the  sheriff  had  power  to  take  bail  for 
the  appearance  of  the  defendant  in  the  court  of  Chancery, 
to  answer  for  a  contempt.  The  statute  alluded  to  in 
the  declaration  was  the  23  H.  6.  c.  9.  (a) ;  but  there  was 


191(5. 


MoRars 

if. 

Haywakd. 


(a)  That  statute  enacts,  '  That  the  said  sheriff,  and  all  other 
r  officers  and  ministers  aforesaid,  shall  le*t  out  of  prison  all  manner 
'  of  persons  arrested,  or  being  in  their  castody,  by  force  of  any  writ, 
'  bill,  or  warrant,  in  any  action  personal,  or  by  cause  of  indictment 


IIaywarb 
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1SI<5.  nothing  in  that  statute   which  related  to  persons   is 

Morris  custody  for  contempt  j  and  he  contended,  both  on  prin- 
ciple and  precedent,  that  neither  the  sheriff,  nor  any 
one,  except  the  court  out  of  which  the  process  issued, 
had  authority  to  bail  a  person  so  in  custody.  The  court 
alone  would  know  of  what  degree  the  contempt  was ; 
they  alone,  therefore,  could  judge  of  the  penalty  which 
ought  to  be  imposed.  The  sheriff  had  nothing  to  guide 
him  as  to  the  sum  in  which  the  party  ought  to  be  bound; 
it  would  therefore  be  placing  a  most  dangerous  power  in 
his  hands,  supported  neither  by  precedent  nor  analogy, 
manifestly  tending  to  encourage  ease  and  favour,  and 
against  which,  as  it  was  discretionary,  no  precaution  would 
be  a  sufficient  guard. — The  authorities,  he  said,  were  all 
In  his  favour.  In  Bland  v.  Riccatds  (a),  the  court  were 
unanimously  of  opinion  that  a  bond  taken  for  an  appear- 
ance to  an  attachment  out  ofCbanserj  was  void,  the  de- 
fendant not  being  bailable ;  and  in  an  anonymous  case  in 
Strange,  479,  on  motion  for  an  attachment,  all  the  judges 
resolved  that  the  sheriff  could  not  take  bail  on  an  attach- 
ment ;  though  a  judge  at  chambers  might*  So  in  Fuld  v. 
Workhouse  (6).  In  Bengough  v.'  Rossiter  (c),  a  bond  for  the 
appearance  of  a  person  arrested  on  process,  issuing  on  an 


4  of  trespass,  upon  reasonable  sureties  of  sufficient  persons,  baring 
4  sufficient  within  the  counties  where  such  persons  be  so  let  to  bail 
'  or  mainprise,  to  keep  their  days  in  such  place  as  the  said  writs, 
'  bills,  or  warrants  shall  require ;— persons  being  in  their  ward  by 
4  condemnation,  execution,  capita  utlagatum,  or  excommunicatum, 
4  surety  of  the  peace,  or  by  special  commandment  of  any  justice, 
'  and  vagabonds  refusing  to  serve  according  to  the  statute  of  labourers* 

*  only  excepted.    And  that  no  sheriff  shall  take  any  obligation  for 

*  any  cause  aforesaid,  or  by  colour  of  their  office,  but  only  to  them- 

*  selves,  of  any  person,  nor  by  anv  person  which  shall  be  in  their 
4  ward  by  the  course  of  law,  but  by  the  name  of  their  office,  and 

*  upon  condition  written,  that  the  prisoners  shall  appear  at  the  day 

*  and  place  contained  in  the  said  writ,  ore. :  And  i  l  any  sheriff,  &c. 
'  take  any  obligation  in.  other  form,  by  colour  of  their  offices,  it 
4  shall  be  void,    &c. 

(ii)  3  Leon.  208. (fc)  1  Com.  Sep.  264. (c)  4  7\  R.  50*. 

2  H.  2*.  4 18. 5.  C.  In  error. 
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indictment  at  the  quarter  sessions,  was  held  void ;  and 
he  cited  that  case  by  way  of  analogy,  as  being  in  a  cri- 
minal matter,  though  it  was  not  on  process  of  contempt. 
In  Studd  v,  Acton  (a),  the  court  held  that  an  action  would 
not  lie  against  the  sheriff  for  not  taking  bail  on  an  attach- 
ment out  of  chancery ;  but  he  admitted  that  this  was 
rather  negative  authority  .-—Then,  supposing  the  objection 
to  be  well  founded,  it  could  not  be  contended  that  it  was 
not  the  subject  of  general  demurrer;  for  in  Samuel  v. 
Evans  (i),  judgment  was  arrested  on  the  ground  that  the 
bond  was  void  by  23  H.  6.  c.9.      . 

Mr.  Serjt.  Lens,  centra,  denied  that  the  authorities  were 
all  in  favour  of  the  defendants;  for  in  The  King  v. 
Dawes  (*),  ( it  was  deafly,  agreed  that  the  sheriff  might 
1  take  a  bail-bond  upon  an  attachment  :*— And  in  Burton 
v.  Low  (</),  Lord  C.  J.  Roll  held,  '  that  a  bond,  given  to  ' 
1  appear  upon  an  attachment  out  of  Chancery,  was  within 
'  the  statute.'  So  in  Lawson  v.  Haddeck  (e)  ;  and.  that  it 
was  the  constant  practice  for  sheriffs  to  take  bail  in  such 
cases. — In  Com.  Dig.  tit.  Bail,  (F.  8.)  it  was  said  that '  by 

*  the  equity  of  this  statute,  they  (sheriffs,  &c.)may  take 

*  bail  upon  an  attachment  out  of  Chancery :  Semi.  2  Vent. 
€  238. 1  Vent.  234.  R.  cont.  3  Leo.  208 :'  So  that  the  conclu- 
sion drawn  by  that  learned  person  on  the  subject  was  in  his 
favour.  He  then  cited  Say  v.  EUis  (/),  not  as  deciding  the 
main  point,  but  to  shew  that,  at  all  events,  the  defendants 
shotfld  have  pleaded  the  objection,  as  in  Lawson  v.  Had- 
dock. The  case  of  Studd  v.  Acton  left  the  question  in  the 
same  doubt  as  before  •,  for  it  only  decided  that  the  sheriff 
was  not  obliged  to  take  bail  in  this  case.  The  authorities 
being  thus  contradictory,  it  was  for  the  court  to  say  which, 
was  the  most  convenient  practice ;  and  it  was  not  a  \?eak 
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(a)   1   H.  B.  4C8. (6)  2  T.  R.  669. (c)   1  Lord  Ray m. 

722  ;   «  Solk.  608.  &  C. (d)  Style,  2I2,j234. (•)  8  Vent 
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1810.  argument  in  favour  of  that  for  which  he  contended,  that 

j^Tris        lt  ^  ex^ste<i  &r  ^a^ a  century.    The  statute,  he  thought, 
v.  had  been  construed  rather  too  strictly ;  for  though,  by 

the  terms  of  it,  it  was  descriptive  of  personal  actions,  it 
appeared  by  the  exception  of  what  had  no  relation  to 
personal  actions,  that  it  was  not  intended  to  be  confined 
to  them.  As  to  the  discretionary  power,  which,  it  bad 
been  urged,  would  be  placed  in  the  sheriff,  the  practice 
was  for  him  to  take  a  bond  in  the  penalty  of  s£4fi  •,  and 
though  he  admitted  that  that  was  a  small  sum,  still  the 
ultimate  process  remained  unimpeached,  though  this  re- 
medy should  fail. 

Mr.  Serjt.  Onskm,  in  reply,  said  that  the  cases  which 
had  been  cited  for  the  plaintiff  were  merely  loose  opinions, 
not  the  solemn  judgment  of  the  court ;  that  if  an  usage 
were  .bad,  the  time  of  its  existence  did  not  justify  its 
continuance  ;  and  that  this  was  not  an  objection  which  it 
was  necessary  to  state  on  the  pleadings,  since  it  went  to 
die  cause  of  action ;— the  declaration  being  bad  upon  the 
face  of  it. 

The  court,  upon  the  argument,  said  that  there  was  suf- 
ficient doubt  on  their  minds  to  induce  them  to  take  time 
for  consideration,  and  on  this  day,Lord  Chief  Justice  Gibht 
after  stating  the  declaration,  delivered  their  judgment  ss 
follows. — The  sheriff  asserts,  in  his  declaration,,  that  he 
has  taken  the  bail-bond,  in  pursuance  of  tie  statute;  but  if 
the  bail-bond  be  available,  though  the  statute  should  not 
apply  to  it,  still  he  will  be  entitled  to  recover  upon  it. 
The  objection  to  the  validity  of  the  bond  is,  that  it  is 
prohibited  by  statute  23  Hen.  6.  c.  9,  which  points  out  in 
what  cases  the  sheriff  may  take  bail,  prescribes  the  form 
of  the  bond,  and  prohibits  his  taking  bonds  in  any  other 
form  5— that,  as  this  is  a  case  in  which  the  sheriff  is  not 
directed  to  take  bail,  therefore  he  is  prohibited  from  so 
doing,  and  consequently  that  the  bond  is  void. — We  are 
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of  opinion,  however,  that  it  is  not  in  any  way  touched         WIG. 
by  that  statute;  though  it  must  be  admitted  that  there       Moami 
are  many  authorities  the  other  way,  to  which  the  utmost  »• 

weight  has  l>een  given  by  my  brother  Onshw,  who  has 
argued  the  case  very  ably  upon  them.— The  right  of  the 
sheriff  to  take  bonds,  for  the  appearance  of  persons  in 
Chancery f  has  been  frequently  recognized  by  the  Chan~ 
cellors  themselves,  which  never  could  have  been  the  case, 
if  the  sheriff  bad  exceeded  his  power  in  ao  doing.    If  he 
have  that  power,  independently  of  stat.  23  H.  6,  and 
that  statute  do  not  restrain  it,  the  bond  may  certainly  be 
put  in  suit ;  and  the  recognition  by  the  Chancellors  shews 
that  it  is  not  illegal*  though  the  sheriff  is  subject  to  the 
correction  of  the  court  if  he  abuse  his  power.  It  appears  to 
have  been  the  established  practice  of  the  court  of  dofwny 
for  the  sheriff  to  take  such  bonds ;  though  there  is  a  di- 
stinction between  the  execution  of  process,  and  of  a 
decree :  In  the  former  case,  the  sheriff  takes  a  bond  in 
the  penalty  of  £40  j  in  the  latter,  he  may  require  it  pro- 
portioned to  the  duty  to  be  performed,  as  appears  from 
the  case  of  Danby  v.  Lswson  (a).    In  2  Atkins  507,  An* 
mymoust  Lord  Hardwuh  recognized  and  acted  on  this 
practice*  and  discharged  a  rule  upon  the  sheriff  to  shew 
cause  why  he  did  not  bring  in  the  body  of  a  person  against 
whom  an  attachment  had  issued,  on  the  ground  that  he 
had  taken  a  bail-bond  for  his  appearance,  which  he  had 
delivered  to  the  plaintiff.    Is  it  possible  that  Lord  Hrnrd* 
mcke  would  have  so  acted,  if  he  had  thought  the  sheriff's 
proceeding  illegal  ?  On  the  contrary,  he  would  have  said 
that  the  sheriff  had  rendered  himself  more  criminal  by 
taking  the  bail-bond,  and  that  it  was  a  bad  reason  for  not 
bringing  in  the  body,  that  he  had  suffered  the  defendant 
to  go  at  large  on  a  bond,  which  it  was  illegal  in  him  to 

. _^. 

(a)  1  Prec.  in  Chan.  110.  / 
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take.    We  must,  therefore,  collect  from  that  case,  tiuf 
Lord  Hardwcke  was  following  the  doctrine  of  Danbj  v. 
Lmwson,  that  these  bonds  are  supported  by  equity,  and 
are  therefore  legal.     Unless,  therefore,  the  court  of 
Chancery  has  mistaken  its  own  authority,  or  has  over- 
looked the  statute  of  H.  6,  winch  is  not  probable,  these 
bonds  must  be  considered  as  recognized  by  that  court. — 
But  the  question,  whether  that  statute  applies  to  the  case 
*>f  an  attachment  out  of  chancery,  has  been  considered  in 
this  court  in  the  case  of  Studdv.  Acton.    That  was  not 
an  action  on  the  bailbond,  but  an  action  on  the  case 
against  the  sheriff  for  refusing  to  take  a  bailbond j  and 
the  question  arose  on  the  former  branch  of  the  statute, 
which  requires  the  sheriff  to  take  bail  in  certain  cases,  and 
not  on  the  latter,  by  which  the  sheriff  is  prohibited  from 
taking  bonds  in  any  other  form ;  and  the  court,  with  the 
concurrence  of  all  the  other  judges  on  the  subject,  were 
of  opinion  that  process  out  of  Chancery  was  not  within  the 
statute,  and  that  the  sheriff  was  not  obliged  to  take  bail 
upon  it.    If.  is  very  material  to  consider  Lord  Lough- 
borough's  judgment,  in  order  to  see  the  grounds  of  that 
decision.    His  Lordship  says  it  does  not  come  within  the 
statute,  the  words  of  which  are  confined  to  actions  at 
common  law.  The  subsequent  statute  1 3  Car.  2,  stat.  2c.% 
is  distinctly  confined  to  actions  in  the  King's  Bench  and 
Common  PUaj,  and  it  does  not  appear  to  have  been  the 
intent  of  the  legislature,  to  interfere  with  the  process  of 
a  court  of  equity.  It  is  extremely  clear  that  the  usage  has 
been  for  the  sheriff  to  take  a  bailbond  in  <£40  on  an 
attachment,  and  it  is  so  laid  down  in  Danhy  v.  Lawon. 
Now  this  is  the  authority  of  a  very  learned  and  able  judge, 
who  had  been  practising  all  his  life  in  a  court  of  equity, 
that  such  has  been  the  usage;  and  can  we  take  upon  our- 
selves to  say  that,  for  all  that  time,  the  court  of  Chancery 
has  mistaken  both  its  duty  and  the  statute,  and  has  been 
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giving  effect  to  bonds  which  are  illegal  ?  But  chat  case 
doesnot  stop  there  ;  for  Lord  Loughborough,  after  making' 
some  observations  on  the  course  of  practice,  continues1 
thus :  *  There  are  cases,  indeed,  where  they  may  not  take 
c  bail;  but  in  the  present  case,  if  the, sheriff  have  done 
'  wrong,  it  is  for  that  court  to  interfere,  out  of  which  the 
1  process  came/  So  here,  if  the  sheriff  have  done  wrong, 
it  is  for  the  court  of  Chancery,  out  of  which  the  process 
came,  to  interfere.  Following,  therefore,  the  doctrine  of 
Lord  Loughborough,— supported  as  that  is  by  the  general 
principle,  that  bail  taken  by  the  sheriff  on  an  attachment 
out  of  Chancery  are  wholly  untouched  by  the  statute, — we 
are  of  opinion  first  that  the  sheriff  was  not  obliged  to 
take  bail ;  but  secondly  that  the  bond,  when  taken,  was  not 
affected  by  the  statute.  The  sheriff  does  not  act  without 
controul ;  but  it  is  for.  the  court  of  Chancery  to  animadvert 
on  his  conduct,  if  improper :  The  bond  which  he  takes 
stands  on  the  principles  of  the  common  law,  and  on  those 
principles  we  are  of  opinion  that  there  is  no  legal  objection 
to  it,  and  therefore,  that  the  action  may  be  supported. 

Judgment  for  the  plaintiff. 


Moans 

t>- 

Haywaid. 


thorntoh  and  others  v.  jonis  and  others. 


Friday, 
May  24. 


This    action    was  brought    to  recover   the   sum   of  ^^ToSo 
£260 :  17/ :  1 1  d>  being  the  loss  sustained  by  the  plaintiffs  casks  St.  Peters- 
on a  resale  of  fifty  casks  of  tallow,  which  the  defendants  72/p  *  cwL^ 
had  agreed  to  purchase  of  them  under  the  following  |  warranied  ready 

'from  ship  or  warehouse  by  the  tetofNov.    To  be  weighed  or  taken  at  the  king's 
'  landing  scale  &c.' — Held  that  this  was  only  a  general  undertaking  to  deliver;  that 
the  words  'from  ship  or  warehouse*  were  immaterial  j— and  therefore,  that  the  omission 
f  those  words  in  the  declaration  was  not  a  fatal  variance. 


JOVIS. 
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181«.         bought  note.  (  London  3d  of  May  1815.  Sold  this  day  by 
Thornton     *  order  and  for  account  of  Messrs.  R.  and  R.  Tfarfltoiand 
v.  '  Westy  to  Messrs.  Jones  and  Richards,  fifty  casks  St.Petm- 

'  burgh  first  sort  yellow  candle  tallow,  at  12s. per  art.; 

*  warranted  ready  for  delivery  from  ship  or  warehouse  on 
'  or  before  the  1st  of  Nov.  next*  To  be  weighed  or  taken 
'  at  the  king's  landing  scale  with  Zlbs.  per  cask  draft,  and 
'  120/.  per  cwt.  tare.  To  be  paid  for  by  their  acceptance 
1  at  four  months,  allowing  two  months  discount  from  dc- 

*  livery.    Five  days  notice  to  be  given  before  delivery. 

*  G:N.  broker/— The  declaration  corresponded  with  this 
contract*  except  in  omitting  the  words  '  from  ship  or 

*  warehouse,'  which  the  Solicitor  General  contended  was  t 
fatal  variance*  The  Chief  Justice,  before  whom  the 
cause  was  tried  at  Guildhall,  at  the  sittings  after  last  Hilary 
term,  was  of  opinion  that  this  contract  was,  in  substance, 
only  a  general  undertaking  that  the  commodity  should 
be  ready  somewhere  on  the  day  stipulated,  since  there  were 
only  two  places  at  which  it  could  be  ready,  viz.  the  ship  or 
warehouse.  His  Lordship,  accordingly,  directed  the  jury 
to  find  a  verdict  for  the  plaintiffs,  reserving  the  point 
for  the  opinion  of  the  court. 

The  Solicitor  General,  on  a  former  day,  obtained  a  rule 
to  shew  cause  why  this  verdict  should  not  be  set  aside 
and  a  new  trial  granted.  He  cited  Penny  v.  JPorter  (*)i 
where  it  was  held  that  a  contract  for  the  purchase  of  one 
hundred  bags  of  wheat,  forty  or  fifty  to  be  delivered  on 
one  market  day,  and  the  remainder  on  the  next,  must  be 
stated  in  the  alternative,  and  not  as  an  absolute  contract 
for  the  delivery  of  forty  bags  on  the  first  day,  though 
they  were,  in  fact,  so  delivered.  So  in  Sbipkam'v.  Saunders 
there  cited,  where  the  contract  was  to  deliver  goods  within 
fourteen  days,  or  as  soon  as  a  certain  vessel  arrived. 


(«)  2  East,  9. 
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Mr.  Serjt.  Best  now  shewed  cause.  All  that  was 
decided  by  Penny  v.  Porter  was,  that  if  a  material  part  of 
the  contract  were  omitted  in  the  declaration,  the  variance 
was  fatal;  a  principle  which  he  fully  admitted,  but  of 
which  he  denied  the  application  to  the  present  case.  TJie 
only  material  parts  of  the  contract  were,  the  quantity  and 
quality  of  the  article,  the  price,  and  the  time  when  it  was 
to  be  delivered  s  for  there  was  no  place,  besides  the  ship 
or  warehouse,  from  which  it  could  be  delivered.  If  the 
contract  had  been  to  deliver  at  the  ship,  and  the  declara- 
tion had  been  on  a  contract  to  deliver  at  the  warehouse, 
or  vice  versd,  the  objection  might  have  had  some  weight 
in  it.  He  then  cited  Barbe  q.  t.  v.  Parker  (a),  where, 
even  in  an  action  for  usury,  the  court  held  that  a  declara- 
tion which  stated  a  specific  sum  of  money  to.  have  been 
lent,  was  supported  by  evidence  that  the  loan  was  partly  in 
money,  and  the  rest  in  goods  of  a  known  value.  In  Baptist* 
v.  Cobbold  (b)f  a  declaration  by  a  sailor  for  his  run-money% 
way  supported  by  a  contract  for  the  run-money,  though  the 
latter  contained  an  .additional  stipulation  for  a  pint  of 
nun  per  day;  Mr.  Justice  Buller  observing  that  though 
the  agreement  contained  something  more  than  was  stated 
in  the  declaration,  it  was  not  material  to  it :  So  in  Wbaley 
V.  Pajot^c). 

The  Solicitor  General  and  Mr.  Serjt.  Vaughan,  centra^ 
admitted  that  it  was  not  always  necessary  to  state  the 
whole  contract,  but  contended  that  when  it  was  an 
optional  agreement,  it  could  in  no  case  be  stated  as  abso- 
lute. The  contract,  as  stated  in  the  declaration,  was  a 
general  undertaking  to  deliver  from  all  places  at  which 
the  goods  could  possibly  be  delivered.  Now  some  articles 
were  delivered  at  the  ship,  others  at  the  wharf,  and  others 
at  the  seller's  own  house,  according  to  the  usage  of  trade. 


1816. 

Thorntoh 

v. 

Jonas. 


(•)  1  H.  B.  283. (i)  I  B.  to  Pi  7. (<0  *  *•  &  P.  51. 
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1810.         Two  of  these  places  had  been  mentioned  in  the  contract} 
Thqrvtojt      at  c*ther  °f  which  the  seller  might  deliver  at  his  option ; 
••  such  a  contract,  therefore,  was  very  different  from  a 

general  undertaking  to  deliver  any  where.  The  meaning 
of  it  might  be,  that  the  goods  should  be  ready  for  delivery 
by  the  1st  of  Nov.,  provided  the  ship  arrived  before  that 
time,  in  which  case,  unless  the  ship  did  so  arrive,  no 
action  would  lie,  according  to  Idle  v.  Thornton  (a): — Or 
the  meaning  might  be,  that  the  defendant  would  only 
take  them  from  ship  or  warehouse,  and  not  from  an  open 
wharf,  or  from  craft  in  the  river,  where  they  might  be 
damaged.  The  court  would  give  a  meaning  to  every 
part  of  the  contract,  if  possible ;  but  even  if  these  words 
could  be  rejected  altogether,  there  was  still  a  variance, 
because  then,  the  contract  would  be  to  deliver  at  the 
king's  landing  scale ;  whereas  the  goods  had  passed  the 
scales,  and  had  been  warehoused,  without  any  notice  to 
the  purchasers. 

Lord  Chief  Justice  Gibbs. — This  objection  certainly 
does  not  go  to  the  merits  t>f  the  case  j  for  the  object  of 
it  was  to  turn  the  plaintiffs  round,  on  the  ground  that 
the  contract  was  not  stated  correctly.  But  on  the  best 
consideration  which  I  have  been  able  to  give  the  case, 
both  at  nisi  prius  and  in  Bank,  I  am  of  opinion  *that  the 
contract,  though  not  stated  in  the  exact  words  of  the  sold 
note,  was  substantially  stated  according  to  the  import  of 
it.  The  case  has  been  put  on  the  part  of  the  defendants 
on  its  true  ground.  If  the  undertaking  as  *  stated  in  the 
declaration,  and  as  stated  in  the  contract,  would  not  be 
satisfied  by  the  same  proof,  the  declaration  is  faulty ;  but 
if  it  would,  each  is  a  substantial  description  of  the  other, 
and  consequently,  either  would  be  sufficient.  Now  the 
words  of  the  sold  note  are, ( Warranted  ready  for  delivery 

•  * 

(a)  3  Camp.  f74. 
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*from  ship  or  warehouse,  on  or  before  the  1st  of  Nov.  next  f 
That  clause  only  refers  to  the  day  by  which  it  is  to  be  ready. 
Then  follow  the  material  words  as  to  the  way  in  which  it 
is  to  be  delivered :  *  To  be  weighed  or  taken  at  the  king's 
1  landing  scale,  with  2lbs.  per  cask  draft,  and  \2lbs.  per* 
4  cui.  tare.'  The  objection  is,  that  the  declaration  states, 
generally,  that  the  goods  are  to  be  ready  on  or  before  the 
1st  of  Nov.,  omitting  the  words '  from  ship  or  warehouse,' 
as  contained  in  the  contract.    I  am  of  opinion  that  the 
statement  is,  in  substance,  the  same;  inasmuch  as  the 
delivery,  in  the  ordinary  acceptation  of  the  word,  must 
take  place  either  from  the  ship  or  from  the  warehouse ; 
and  that  the  contract  would  have  received,  the  same  con- 
struction, if  those  words  had  been  omitted.    The  option 
a  to  the  seller,  not  to  the  buyer ;  and  •  if  the  contract 
enumerate,  all  the  places  at  which  he  could  be  ready  to 
deliver,  as  it  does  with  unnecessary  prolixity,  it 'is  the 
same  as  if  it  had  been  a  general  contract  to  deliver;  be- 
cause  he  would  then  have  had  the  option  of  all  the  places 
at  which  delivery  could  be  made,  and  the  same  proof 
would  be  necessary  in  either  case.  The  cases  which  have 
been  cited  for  the  defendants  do  not  resemble  the  pre- 
sent ;  because,  in  those  cases,  the  contract  was  not  stated 
in  substance  as  it  existed.    In  the  present  ease,  the  option, 
which  it  is  contended  is  material,  is  no  more  than  would 
have  resulted  from  a  contract  in  general  terms;  and  it 
resembles  an  undertaking,  in  vulgar  language,  to  have  a 
person  at  such  a.  place,  dead  or  alive,  above  or  below 
ground.      I  am  therefore  of  opinion  that  the  plaintiffs  are 
entitled  to  recover* 

Mr.  Justice  Dallas. — I  am  of  opinion  that  this  was  a 
general  contract  to  deliver  by  a  certain  time,  and  there- 
fore was  correctly  stated  in  the  declaration ;  and  that  the 
words  €  from  ship  or  warehouse*  were  perfectly  imma- 
terial ;  the  one  being  the  vehicle  of  conveyance,  the  other 


1810. 


Tho&ntov 

JOVES. 
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1816. 

Thornton 

v. 

Jonib. 


the  place  of  deposit,  but  neither  being  of  any  consequence. 
The  important  part  of  the  contract  was,  that  the  goods 
should  be  delivered  within  a  given  time,  and  not  the  place 
of  delivery  j  nor  was  there  any  argument  to  shew  that 
there  was  any  difference  between  a  delivery  from  the  ship, 
and  from  the  warehouse.  Fut  even  if  there  were  any 
such  difference,  I  do  not  think  that  it  would  be  of  any 
consequence  in  the  present  case ;  because  the  goods  were 
to  be  weighed  and  taken  at  the  king's  scale ;  that,  there- 
fore,  was  the  material  part  of  the  contract* 

Mr.  Justice  Park. — There  is  no  dispute  as  to  the  law 
in  any  of  the  cases  which  have  been  cited,  and  it  is  ad- 
mitted that  it  is  not  necessary  to  set  out  every  part  of  the 
contract,  unless  each  part  be  material,  as  in  Sbipbam  v. 
Saunders,  where,  the  alternative  varied  the  situation  of  the 
parties,  and  consequently  was  held  to  be  material.  In  the 
present  case,  the  rule  nisi  was  granted  on  the  ground  that 
perhaps  it  might  be  shewn  that  the  situation  of  the  parties 
was  altered,  by  the  contract  being  in  the  alternative,  in 
which  case  the  variance  would  have  been  fatal  j  but  as  that 
has  not  been  shewn,  I  am  of  opinion  that  it  is  immaterial. 

Mr.  Justice  Burrough. — In  all  cases  of  this  kind  the 
court  must  look  to  the  construction  of  the  contract.  In 
the  present  case,  the  delivery  is  not  confined  to  any  par- 
ticular place,  for  I  think  the  words  '  from  ship  or  ware- 
*  house'  are  of  no  consequence  j  I  am  therefore  of  opinion 
that  the  contract  was  general,  that  it  was  properly  stated 
as  such,  and  that  it  was  proved  by  the  evidence. 

Rule  discharged. 
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1816. 


WILLETT  V.  SPAREOW.  •        3^,^ 

May  25. 

Me.  Serjt.  Best  moved,  on  the  part  of  the  defendant,  The  court  will 

for  a  rule  to  shew  cause  why  the  late  sheriff  of  the  county  no\on  *J?« 

mouon  of  the  de- 
otNtrfoik  should  not  amend  his  return  to  a  writ  of  fieri  fendam,  compel 

facias,  issued  against  the  defendant,  and  give  a  particular  J^aTraific  re_ 
and  specific  return  of  the  number  and  quantity  of  all  the  turn  of  the  par- 
property  taken  by  virtue  of  the  said  writ,  and  the  sum  and  cJ^l  ofgooa?0" 

sums  of  money,  for  which  each  species  of  stock  and  goods  ■°w.  Iind.er  * 

i «  .      «  •  «  .       «*•  mt  ..      .  Jiertjactas,  on 

was  sold  by  him  or  his  officers.     The  application  was  the  ground  that 

made  on  an  affidavit,  which  stated  that  the  officer  who  hif  ?®T  !l!li 
'  wasted  the  goods. 

executed  the  writ  had  wasted  and  squandered  the  pro* 

petty,  and  had  been  guilty  of  other  malversations. 

But   the   court    observed  that    the   defendant   had 

his  remedy  by  action  against  the  sheriff,  who  had  the 

tame  remedy  over  against  his  officer ;  that  this  was  an 

unprecedented  application,  and  was  like  filing  a  bill  in 

'  equity  against  the  sheriff,  to  compel  a  discovery  against 

himself. 

Rule  refused. 


Saturday, 
HATCHWELL  V.  COOKE.  May  25. 

This  action  was  brought  to  recover  the  value  of  a  quantity  ^i^nTh^ 
of  old  silver,  which*  had  been  shipped  at  Gibraltar,  on  king's  service, 
board  the  Tortoise,  of  which  the  defendant  was  captain,  ^^0*^00" 
bound  for  Woolwich.     At  the  trial  of  the  cause,  before  to  be  brought  to 
t>     ,  •  r        1  r  tnls  rout'tr v  for 

Mr.  Justice  Bayley,  at  the  last  assizes  tor  the  county  of  freight,  giving  a 

bill  of  lading  for 
it.— The  ship  arrives,  but  the  bullion  is  lost.— HWrf  that,  whether  it  were  illegal  or  not 
under  stat.  22  Geo.  2,  c.  33,  «.  24,  for  ihe  captain  *o  receive  the  bullion  on  board,  at 
all  events,  he  was  answerable  for  the  lost  of  it. 
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Kent,  it  appeared  that  the  vessel  was  a  store  ship  in  the  ser 
vice  of  government ;  that  the  defendant  received  the  silver 
from  the  plaintiff's  agent  at  Gibraltar,  in  consideration  of 
.certain  freight)  giving  him  a  bill  of  lading  in  the  usual 
form,  in  which  the  vessel  was  designated  as  *  The  Tortoise, 
*  S.  S\,  which  letters  were  understood  to  signify  c  Store 
Ship;1— that  the  vessel^ arrived  at  Woolwich,  where  she  was 
laid  up  in  dock,  and  that  the  silver  was  left  locked  up  in 
the  defendant's  cabin,  from  whence  it  was  stolen. — It  wai 
•bjected  that)  the  ship  being  in  the  king's  service,  it  was 
illegal  in  the  captain  to  take  goods  on  freight  by  stat-  22 
Geo.  2.  c.  35.  (a)  The  learned  judge  reserved  the  point 
for  the  consideration  of  the  court,  subject  to  which,  the 
jury  found  a  verdict  for  the  plaintiff. 

The  Solicitor-General,  on  a.  former  day,  moved  to  enter 
a  nonsuit,  and  contended  that,  admitting  this  case  to  fall 
within  the  exception  contained  in  the  18th  article,  still 
it  was  illegal  to  take  even  silver  on  freight ;  and  cited 
Brisbane  v.  Dacres  (b),  where  the  present  Chief  Justice 
(then  Mr.  Justice  Gibbs)  intimated  an  opinion,  that  the 


(a)  The  94th  section  of  that  statute,  after  referring  to  stat.  8 
Geo,  I.  c.  24,  enacts,  '  That  if  any  captain,  commander,  or  other 
4  officer  of  any  of  his  majesty's  ships  or  vessels,  shall  receive,  or 
'  suffer  to  be  received,  on  hoard  such  ship  any  goods,  contrary  to  the 
'  true  intent  and  meaning  of  the  18th  article,  in  this  act  before  men- 

*  ttoned  and  hereby  enacted ;  every  such  captain,  &c.  shall,  for 
'every  such  offence,  over  and  above  any  punishment  inflicted  by 
'  this  act,  forfeit  the  value  of  such  goods,  or  the  sum  of  500/.,  at  the 

*  election  of  the  informer,  &c;  one  half  to  the  informer,  the  other 

*  to  the  use  of  Greenwich  Hospital.' 

By  the  18th  article,  above  referred  to,  it  is  ordered  and  enacted, 

*  That  if  any  captain,  &c,  of  any  of  his  majesty's  ships  or  vessels,  shall 
'  receive,  or  permit  to  be  received,  on  boarjl,  any  goods  whatsoever, 

*  other  than  for  the  sole  use  of  the  ship,  except  gold,  silver,  or  jewels, 

*  and  except  the  goods  of  any  ship  which  may  oe  shipwrecked,  £rc„ 

*  and  except  such  goods  as  tie  shall  at  any  time  be  ordered  to  take 
4  on  board  by  the  commissioners  of  the  admiralty ;— every  person  so 
«  offending,  being  convicted  thereof,  by  the  sentence  of  the  couru 
'  martial,  shall  be  cashiered,  and  be  for  ever  afterwards  rendered 
'  incapable  to  serve  in  any  place  or  office  in  the  uavai  sen  ice  of  bis 

*  majesty.' 

(6)  6  Taun.  143. , 
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captain  of  a  king's  ship  had  no  right  to  carry  bullion  for         1810. 
freight  at  all.     A  rule  nisi  being  granted,  Hatcrwill 

Mr.  Serjt.  Best  and  Mr.  Seijt.  Copley,  on  a  subsequent  »• 

day,  shewed  cause  against  it.   First,  they  .contended  that 
there  was  nothing  illegal  in  the  transaction ;  for  as  the 
18th  article  prohibited  the  captain  from  taking  on  board 
any  goods,  except  gold,  silver,  and  jewels,  without  an  order 
from  the  Lords  of  the  Admiralty,  it  followed  that  there 
was  no  occasion  to  obtain  any  such  authority  in  the  case 
of  either  of  those  articles:  And  they  cited  Hodgson  v. 
FvUarton  (a),  where  the  commander  of  his  Majesty's  gun- 
brig,  Ckeerly,  received  on  board  a  quantity  of  dollars, 
in  casks,  at  Buenos  Ayres,  to  be  brought  to  England  for 
freight  -,  and  the  court  held  that  an  action  lay  against 
the  captain  for  the  loss  of  them ;  Mr.  Justice  Gibbs  observ- 
ing, '  that  the  Cbeerly  was  only  doing  what  she  lawfully 
( might  do.'    But  secondly,  if  an  order  from  the  admiralty 
had  been  necessary,  it  was  the  duty  of  the  defendant  to 
have  obtained  it,  or  at  least  to  have  stated  the  circum- 
stances to  the  plaintiff;  who,  in  the  absence  of  any  such 
communication,  had  a  right  to  presume  that  the  defendant 
was  authorised  to  receive  the  goods  on  board.    The  case 
of  Brisbane  v.  Dacres  was  wholly  unlike  the  present ;  for 
there  the  question  was,  whether  the  captain  could  recover 
back  a  sum  of  money,  being  one-third  of  the  freight  of 
a  quantity  of  dollars,  which  he  had  paid  to  his  superior 
officer,  under  a  demand  of  right :  And  though  his  Lordship 
had  intimated  an  opinion  *  that  the  carrying  of  the  dollars 
'  was  illegal,  and  tainted' the  whole  transaction  with  the 
( same  illegality/ still  that  opinion  did  not  affect  the  present 
case,  because  the  situation  of  the  parties  was  different.    In 
the  present  case,  the  defendant  was  setting  up  the  illegality 

(o)  4  Taun.  7&7* 
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^^         of  his  own  conduct,  supposing  it  to  be  illegal,  as  a  de- 
Hatchwsu.    fence* 

Coo  Its.  The  Sdicitor-Gimral,  contri,  said  that  as  this  action  was 

not  founded  cm  that  sort  of  crassatteglig4*tia>  which  would 
render  a  party  liable,  whether  he  had  received  freight 
or  not,  it  was  unnecessary  for  him  to  contend  that  the 
captain  could,  in  no  case,  legally  carry  bullion.  Admitting, 
however,  that  the  merely  having  bullion  on  board  would 
not  be  illegal,  he  insisted  that  the  Captain  of  a  vessel  in 
the  king's  service  could,  in  no  case,  carry  bullion,  or  any 
other  goods,  for  freight^  unless  under  an  order  from  the 
admiralty.  It  was  an  abuse  of  that  which  had  been  en- 
trusted to  him  for  the  public  service,  to  apply  it  to  his 
own  private  profit.  Such  a  contract,  therefore,  was 
illegal  as  between  the  plaintiff  and  defendant ;  and  as  the 
captain  could  not  have  recovered  upon  it,  in  an  action  for 
the  freight,— which,  from  Brisbane  v.  Dacres  and  Montagu 
v.  Janverin  (a),  he  inferred  could  not  be  done, — so  neither 
could  the  plaintiff  sue  upon  it,  any  more  than  on  a  con- 
tract to  carry  smuggled  goods. 

The  court  adjourned  at  the  conclusion  of  the  argu- 
ment, and  on  this  day,  judgment  was  pronounced  by  Lord 
Chief  Justice  Gibbs. — This,  he  said,  was  an  action  against 
the  master  of  a  store  ship,  for  the  loss  of  a  parcel  of 
silver,  (call  it  bullion)  which  he  had  undertaken  to  bring 
from  Gibraltar  to  this  country,  but  which  has  not  been 
delivered.  The  defendant  is  certainly  answerable  for  the 
non-delivery,  unless  it  can  be  shewn  that  the  transaction, 
iq  which  he  bound  himself  to  deliver  it,  was  illegal, 
and  that  the  plaintiff  participated  in  the  illegality.  The 
plaintiff  was  a  merchant  in  this  country,  acting  at  Gib- 
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rakar  by  means  of  an  agent  there,  who,  finding  this  itore-         >Mj; 
ship  bound  for  England*,  put  this  property  on  board,  re-   Hatcmw«ll 
ceiving  a  hill  of  lading  from  the  captain,  as  he  would  have       r  *- 
done  from  the  master  of  any- vessel  undertaking  to  carry 
goods  for  freight.    Now  if  the  whole  transaction  were 
illegal,  and  the  illegality  were  known  to  the  plaintiff,  as 
well  as  to  the  defendant,  the  former  could  not  recover 
against  the  latter  for  not  having  performed  a  contract 
which  ought  never  to  have  been  entered  into.    But  jirrf, 
as  to  the  illegality  of  the  transaction,  (that  is,  the  act  of 
the  captain  in  taking  the  goods  on  board,)  the  question 
remains  at  least  doubtful;  for  the  statute  22  Geo*  2. 
t.  33.  i.  24,  by  reference  to  the  18th  article,  enacts  that, 
if  any  captain,  &c.  shall  take  on  board  any  goods,  except 
gold,  silver,  &c,  he  shall  be  liable  to  certain  penalties: 
Now,  to  be  sure,  if  an  unlearned  person  were  to  read 
that  clause,  he  would  suppose  that  the  captain  was  au- 
thorized to  take  gold  or  silver  on  board.    Indeed  I  re* 
member  to  have  heard  it  argued,  that  the  act  only  in- 
flicted the  penalty,  and  left  the  question  open,  whether 
he  might  not  lawfully  take  any  goods  on  board  ;  but  at 
all  events,  the  question  as  to  the  bullion  remains  doubtful. 
The  defendant  has  relied  a  good  deal  on  what  foil  from 
me  in  Brisbane  v.  Dacres^  on  which  occasion  I  certainly 
did  say  that  the  captain  had  no  right  to  carry  bullion  for 
individuals  on  freight:  But  in  that  case,  it  was  unne- 
cessary to  decide  that  question,  because  the  main  point 
was  of  a  very  different  description ;  neither  was  it  a  ques- 
tion between  the  captain  and  a  person  with  whom  he  had 
entered  into  the  contract  to  convey  the  goods.    Very  little 
was  said  in  the  argument  as  to  the»legality  or  illegality  of 
the  contract,  which,  as  I  have  already  said,  was  wholly 
immaterial  for  the  decision  of  the  case.     And  I  am  very 
glad  that  it  was  immaterial ;  because  what  I  threw  out  was 
very  inconsiderate,  and  I  am  by  no  means  prepared  to 
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181&         say  that  the  contract  was  illegal.    I  should  have  no  doubt, 
Hatch  will     but  *or  tne  exceptions,  that  it  would  be  unlawful  to 
v.  divert  a  ship,  which  is  entrusted  to  the  captain  for  the 

pubiic  benefit,  from  that  purpose,  and  employ  it  for  his 
private  benefit;  and  I  believe  I  threw  that  out,  without 
considering  the  exceptions. — In  this  case,  the  captain 
received  the  goods  on  board,  and  gave  a  bill  of  lading. 
Whatever  be  the  strict  duty  of  the  captain  of  a  store  ship, 
I  am  by  no  means  prepared  to  say,  that  every  person  with 
whom  he  contracts,  is  bound  to  know  that  duty ;  or  that, 
though  the  captain  may  be  liable  to  penalties  if  he  enter 
into  such  a  contract,  he  h  not  bound  to  perform  it,  if  he 
do  enter  into  it.  There  is  nothing  to  point  out  to  the 
person  with  whom  he  contracts,  that  the  agreement  is 
illegal.  We  say,  and  it  is  always  so  to  be  taken  on  ques- 
tions of  law,,  that  every  one  is  bound  to  be  acquainted 
with  the  law  of  the  land.  Be  it  so  $  the  plaintiff  sees 
that  the  captain  is  punishable  if  he  take  on  board  any 
goods,  except  gold,  silver,  and  jewels ;  and  the  idea  that 
would  naturally  be  conveyed  by  that  would  be,  that  he 
might  lawfully  take  those  articles  on  board.  On  prin- 
ciple, therefore,  we  are  of  opinion  that  this  action  may 
be  sustained.  In  addition  to  which,  the  doctrine  of  Lord 
C.  J.  Mansfield,  in  Montagu  v.  Jdttverin,  goes  very  far 
towards  saying  that  a  captain,  who  takes  this  responsibility 
on  himself,  may  be  called  on  ta  answer  it:  And  the 
case  of  Hodgson  v.  Fullarton  goes  still  further,  and  is 
directly  in  point j  for  the  defendant  in  that  case,  also,  was 
called  upon  to  pay  the  value  of  the  goods  lost,  and  it  was 
never  suggested  that,  because  he  had  violated  his  duty, 
he  was  not  answerable  to  the  person  who  had  entrusted 
him  with  them. 

Rule  discharged. 
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godson,  gent,  one,  &c.  v.  ^arah  good,  administratrix        M'"  ££ 

Of  SAMUEL  OOOD. 

This  was  an  action  against  the  administratrix  of  Samuel  ^**/J^*ds 
Good,  for  work  and  labour  performed  by  the  plaintiff,  as  as  a  plea  in  abate- 
an  attorney,  for  the  intestate.    The  defendant,  by  her  J^I^?* 
plea, '  prayed  judgment  of  the  bill,  because  she  said  that  such,  though  it 
'the  supposed  promises,  &c.  were  made  by  one  W.  S.  0fbar?Thcre- 
cone  7.  B.  8tcV  (naming  seventeen  persons)  'jointly  fore,  whereto 
.     .  ,     «      -  ,  .  ,       - ,  t«-   o    V*   n    o  -  «n  action  by  A. 

( with  the  intestate ;  which  said  W.  o.,  /.  B.9  &c.,  were,  against  thead- 

c  at  the  time  of  exhibiting  the  said  bill,  and  each  of  them  Jin^e"efcndlnt 

'  still  was,  alive  •,  wherefore,  because  they  were  not,  nor  pleaded  in  abate* 

'  was  either  of  them,  named  in  tbe  said  bill,  the  defendant  ^nt^ctw^ 

'  prayed  judgment  of  the  said  bill,  and  that  the  same  made  by  B.  and 

'  might  be  quashed.'    The  plaintiff  .took  issue  on  this  l0ok  bsue,  and  ' 

plea.    At  the  trial  of  the  cause  before  Mr.  Justice  Hoiroyd,  al  thc  trja,Jt    , 

.  rrrr  appeared  that  the 

at  the  last  assizes  for  the  county  of  Worcester,  it  appeared  contract  was 

that  thc  plaintiff  had  been  appointed  to  carry  into  exe-  JJ^I)^  fe% 

cution,  the  resolutions  entered  into  at  a  meeting  of  the  that  the  plaintiff 

creditors  of  a  canal  company ;  that  by  articles  of  agree*  ^over! 

ment,— reciting  that  the  undersigned,  being  proprietors  Qwrre9  also, 

of  land  near  the  canal,  and  having  respectively  sustained  p|ca  jn  bkr,  it 

damage  thereby,  had  entered  into  resolutions  for  an  ap-  would  have  been 

.  ,    ,        m       ,  -     ./*.  i      established  by 

plication  to  parliament,  and  that  the  plaintiff  was  thereby  this  proof. 

appointed  their,  and  each  of  their,  attorney,  for  carrying  the 

resolutions  into  effect, — the  creditors  agreed  with  each 

other,  that  all  expences  should  be  borne  by  all  and  every 

one  of  them,  in  proportion  to  the  money  due  to  them 

respectively:  But  it  also  appeared  that  this  agreement 

was  signed  by  other  creditors,  besides  the  intestate  and  , 

the  seventeen  persons  mentioned  in  the  plea*    .It  was 

contended  for  the  plaintiff,  that  the  plea,  being  a  plea  in 

VOL. II.  Y 
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1816.  abatement,  which  therefore  ought  to  give  the  plaintiff* 

Godson        tetter  writ,  was  not  supported  by  the  evidence :  And  Abb* 
v.  v.  Smith  (a)  was  cited,  where  it  was  decided  that  the 

omission  of  a  partner  could  only  be  taken  advantage  of 
by  plea  in  abatement,  Lord  C.  J.  De  Grey  giving  as  a 
reason  that,  by  forcing  the  defendant  to  plead  in  abate- 
ment, he  was  obliged  to  plead  the  whole  truth  of  the 
case,  and  give  the  plaintiff  a  better  writ;  and  could  not 
turn  the  plaintiff  round  again,  by  setting  up  fresh 
partners  upon  every  fresh  action.— The  learned  judge 
directed  a  verdict  for  the  plaintiff,  with  liberty  to  move 
to  enter  a  verdict  for  the  defendant,  if  the  court  should 
be  of  opinion  that  the  plea,  as  proved,  furnished  a  good 
defence. 

The  Solicitor-General,  qn  a  former  day,  moved  accord- 
ingly. He  admitted  that,  as  a  plea  in  abatement,  it  had 
not  been  established,  because  it  did  not  state  all  the  names 
of  the  parties  to  the  contract ;  but  he  contended  that  it 
contained  matter  of  bar,  on  which  the  defendant  was  en- 
titled to  judgment,  whether  pleaded  in  one  form  or  the 
other,  and  which  might  have  been  given  in  evidence 
under  the  general  issue.  [Lord  C.  J.  Gibbs.— No  doubt 
it  is  matter  of  bar ;  for  if  A.  and  B.  contract,  and  A.  die, 
the  action  survives  against  B.  and  cannot  be  pursued 
against  the  executors  of  A.  The  only  question  is,  whether 
a  plea,  shaped  as  a  plea  in  abatement,  be  available  at 
Nisi  Prius,  as  a  plea  in  bar.]     A  rule  nisi  was  granted. 

Mr.  Serjt.  Lens  and  Mr.  Serjt.  Copley  now  shewed  cause. 
They  contended  first,  that  by  the  terms  of  the  agree- 
ment, the  parties  were  liable  jointly  and  severally  to  the 
plaintiff;  though,  as  between  themselves,  each  was  only 
liable  for  his  own  particular  share :  The  court,  however, 
observed,  that  that  question  did  not  arise.     They  then 


(a)  2  BL  947. 
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insisted  that  this  could  only  be  considered  as  a  plea  in  1810. 

abatement)  and  cited  Medina  v.  Stougbton  (a),  where  Lord        GodT 

C.  J.  Holt  said,  ( If  a  man  plead  matter  which  goes  in  bar,         ^  v. 

'  but  begin  and  conclude  his  plea  in  abatement,  it  will 

'  be  a  plea  in  abatement;  for  it  is  the  beginning  and  con- 

•  elusion  that  makes  the  plea,  1  Sid.  189, 190:'  And  such, 

they  said,  must  be  the  construction  in  the  present  case, 

and  cited  Evans  v.  Stevens  (i).     *  But  if  he  begin  in  bar, 

'  though  he  conclude  in  abatement ;  or  conclude  in  bar, 

'  though  he  begin  in  abatement,  it  will  be  a  plea  in  bar"  (r) : 

That  is,  where  the  prayer  of  judgment  at  the  beginning  of 

the  plea  was  different  from  that  at  the  end,  they  neutrali2ed 

each  other,  and  it  was  then  necessary  to  refer  to  the 

body  of  the  plea.    [Lord  C.  J.  GMs. — The  question  then 

came  before  the  court  on  demurrer,  and  the  judgment 

was  quod  respondeat  ouster 9  ( because  it  was  not  mischievous ; 

'  for  if  it  were  error  the  defendant  could  not  assign  it, 

(  being  in  his  favour/    In  the  present  case,  the  plaintiff 

has  gone  to  trial  on  this  plea,  and  the  judgment  would 

therefore  be  for  the  debt,  which,  to  follow  Lord  Holt's 

expression,  might  be  more  mischievous  than  on  demurrer.] 

The  defendant,  they  said,  had  mistaken  his  mode  of 

defence ;  and  the  plaintiff  was  entitled  to  judgment,  not  on 

account  of  any  thing  which  he  had  proved,  but  because 

the  defendant  had  disproved  his  own  case. 

The  Solicitor-General  and  Mr.  Serjt.  Best,  contra,  denied 
that  the  beginning  and  ending  of  a  plea  would  make  it  a 
plea  in  abatement,  if,  in  point  of  substance,  it  contained 
matter  of  bar-,  and  they  cited  2  Williams's  Saunders,  209  A 
(note),  where  all  the  authorities  on  the  subject  were 
collected,  and  the  result  of  Mr.  Serjt.  Williams's  opinion, 
which  might  now  be  cited  as  an  authority,  appeared  in  fa- 
vour of  their  argument.    There  were  many  things  which 

(a)  1  Lord  Raym.  60S. (i)  4  T.  JR.  824. (c)  Per  Lord 

C.  J.  Holt,  1  Lord  Raym.  ubi  supra. 
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1816.         might  be  pleaded  either  in  abatements  or  in  bar.  Theft  it' 
Godson        was  not  ^sPute^  ^at  t^s  P^a  contained  good  matter  to 
v-  bar ;  in  fact  it  amounted  to  the  general  issue,  and  though 

the  defendant  might  have  demurred  to  it,  it  must  now  be 
taken  as  the  general  issue.  In  Medina  v.  Stvughton  and 
Evans  v.  Stevens  the  question  arose  on  demurrer,  and  the 
judgment  being  quod  respondemt  ouster f  no  injustice  could  be 
done: — Here,  on  the  contrary,  the  judgment  would  be 
conclusive,  and  would  be  productive  of  great  injustice;  for 
it  was  admitted  that  the  plaintiff  had  mistaken  his  form 
of  proceeding. 

Lord  Chief  Justice  Gibbs. — -This  action  is  brought 
against  the  defendant,  as  administratrix  of  her  deceased 
husband,  on  a  contract  entered  into  by  him  ;  and  if  that 
were  entered  into  by  him  jointly  with  others,  any  of 
whom  are  now  living,  that  would  furnish  a  good  de- 
fence, because  the  action  survives  against  the  survivors, 
and  does  not  go  against  the  representatives  of  the  de- 
ceased contractor  only.    The  plea  in  question  begins  as 
a  plea  in  abatement,  and  ends. so;  and  there  is  no  part 
of  it,  as  far  as  respects  the  form  of  it,  which  would  lead 
the  plaintiff  to  consider  it  in  any  other  light  than  as 
a  plea  in  abatement ;  and  he  goes  to  trial,  prepared  to 
meet  it  as  such.     It  has  been  said,  and  very  truly,  that 
there  are  many  things  which  may  be  pleaded,  either  in 
abatement  or  in  bar;  and  I  am  not  prepared  to  say  that 
this  may  not  be  pleaded  in  abatement,  though  it  is  matter 
of  bar.     If  it  be  considered,  as  a  plea  in  abatement,  there 
is  no  doubt,  but  proof  that  others,  besides  those  who  are 
mentioned  in  the  plea,  joined  in  the  contract,  would  be  an 
answer  to  the  plea ; — and  for  this  reason,  among  others, 
that  it  shews  that  that  plea,  by  which  the  defendant  is 
bound  to  give  the  plaintiff  a  better  writ,  has  failed  in 
so  doing ;  because,  if  the  plaintiff  had  sued  out  a  writ 
according  to  the  plea,  he  might  have  been  again  foiled 
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by  another  plea  in  abatement.  If,  therefore,  it  be  con- 
sidered as  a  plea  in  abatement,  judgment  must  go  against 
the  defendant. — The  authorities  on  this  subject  are  not 
very  distinct ;  and  I  am  very  glad,  in  a  case  of  doubt,  to 
find  the  authority  of  any  great  lawyer.  Now  Lord  C.  J* 
Holt  says,  that  where  a  plea  begins  and  ends  as  a  plea  in 
abatement,  it  must  be  dealt  with  as  such,  though  it  may 
supply  matter  in  bar;  but  that  if  it  begin  as  a  plea  in 
abatement,  and  end  as  a  plea  in  bar,  or  vice  versa1,  and  con- 
tain matter  in  bar,  it  is  to  be  treated  as  a  plea  in  bar.  I 
think  that  this  is  perfectly  intelligible  ;  because,  if  we  find 
that  in  one  part  of  the  plea  the  defendant  desires  that  the 
writ  may  be  quashed,  and  in  another,  that  the  plaintiff  may 
be  barred  from  having  his  action,  the  court  would  grant  the 
latter  request,  provided  the  facts  supported  it.  I  am  the 
more  inclined  to  follow  my  Lord  Holt's  doctrine,  because 
there  is  no  other  case  in  which  the  law  has  been  laid  down 
on  this  precise  point.  It  is  plain  that  the  opinion  of  that 
learned  judge  has  been  wholly  misunderstood;  and  indeed 
the  case  of  Medina  v.  Stovghton,  in  which  he  lays  down 
the  doctrine  to  which  I  have  referred,  is  not  cited  in  the 
note  of  Mr.  Serjt.  Williams.  On  these  grounds,  there- 
fore, I  am  of  opinion  that  this  should  be  treated  as  a  plea 
in  abatement.  I  should  have  had  great  difficulty  in 
saying  that  this  plea  had  been  proved,  even  considering 
it  as  a  plea  in  bar ;  because  the  substance  of  the  bar  is, 
that  the  deceased  undertook  with  others,  and  I  think  the 
defendant  was  bound  to  state  the  contract  as  it  was.  But 
I  do  not  rest  my  opinion  on  that  ground  ;  I  am  following 
and  adopting  the  doctrine  of  Lord  Holt  in  Medina  v. 
Stougbton. 
The  rest  of  the  court  concurred. 

Rule  discharged. 
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IN  THE  EXCEHqOER  CHAMBER, 

Saturday,  EVBRARD  V.  PATERSON.     (In  error). 

May  25. 

Bond  for  the  per-  ^HB  pk*11^  below  declared  in  debt  on  an  arbitration 
formanceofan     bond,  conditioned  for  the  performance  of  the  award  of 

*  be  made  in  t^xe  arbitrators, '  so  as  the  said  award  of  the  said  arbitrators, 
'  writing, under  <  or  any  ^q  0f  them,  should  be  made  in  writing  under 
'the  hands  of  the  .    /  .  •      .  ,.         *  o  \  c 

<  arbitrators/  by  their  bands,  and  ready  to  be  delivered  &c,  on  or  before 

such  a  day.  The  €  thc  24th  q{  juj  then          t  *  The  <|ec]aratjon  ay^ed 

declaration  avers  .                     . 

« That  the  nrbi.  that  the  arbitrators  '  did,  in  due  manner,  and  within  the 

•Knni/ald^  time  for  that  PurP°se  ^pointed,  to  wit,  on  &c,  dul, 

•  within  the  time  <  make  and  publish  their  award  in  writing,9  and  thereby 
\  ^{^  tne-ir y  ordered  that  the  plaintiff  in  error  should  pay  to  the 
«  award  in  writ-  plaintiff  below  the  sum  of  &c ; — that  he  did  not  so  pay  it, 
on* writ  of  error,  whereby  &c.  The  declaration  also  contained  a  count  on 
insufficient,  ^  account  stated. — Plea  of  judgment  recovered  in  a  plea 
without  alleging  .--,.,..  , ,.  .  ■ 
that  it  was  under  of  debt,  upon  the  said  identical  writing  obligatory  in  the 

their  hands.  ^j  declaration  mentioned,  whereby  the  plaintiff  below 

recovered  his  debt  aforesaid,  and  also  £  10  for  damages 
on  the  occasion  of  the  detaining  of  the  said  debt  &c. — 
Replication  of  nul  tiel  record,  on  which  issue  was  taken, 
and  judgment  signed  for  the  plaintiff  below. 

The  defendant  below,  having  brought  a  writ  of  error, 
assigned  for  error,  first,  That  though  in  the  declaration  it 
was  averred  that  the  award  was  to  be  made  under  the  bands 
.  of  the  said  arbitrators  or  any  two  of  them j  yet  it  was  not 
averred  in  the  said  declaration,  nor  did  it  any  where  ap- 
pear on  the  record,  that  any  award  was  made  under  the 
bands  of  the  said  arbitrators  or  any  two  of  them.  Secondly, 
that  the  issue  joined  was  wholly  immaterial  and  im- 
pertinent, as  far  as  related  to  the  second  count  of  the  de- 
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claration. — The  case  was  argued  on  a  former  day  in  this 
term* 

Mr;  J$olan>  for  the  plaintiff  in  error,  said  that  as  the 
submission  to  an  award  was  a  special  authority,  given  by 
the  parties  to  the  arbitrator,  by  which  they  bound  them- 
selves to  the  performance  of  the  award,  such  special  au- 
thority must  be  strictly  pursued.    He  cited  Hodsden  v. 
Harridge  (*),  where  Mr.  Serjt.  WWiam$  says,  '  An  award 
*  or  umpirage  ought  in  pleading  to  be  stated  to  have  been 
'  made  pursuant  to  the  submission,  in  form,  as  well  as 
'  substance  &c : — When  the  submission  is,  that  the  award 
'  should  be  in  writing  under  his  hand  and  seal,  it  is  not 
1  sufficient  to  aver  that  it  was  in  writing  merely,  without 
'  more  &c.'  The  following  cases  are  there  cited,  and  were 
now  relied  upon :  Henderson  v.  Williamson  (4),  where  this 
defect  was  held  fatal  on  general  demurrer  :— Thayer  v. 
Thayer  (;),  where,  after  deliberation,  it  was  held  that  an 
award  sealed,  but  not  signed,  was  not  sufficient,  the  con- 
dition being  that  the  award  should  be  under  hand  and 
seal ;  aud  Mr.  Justice  Dodderidge  compared  it  to  the  case 
of  .a  feoffment  to  uses,  with  power  of  revocation  under 
hand  and  seal,  in  which  case  a  revocation  under  seal  only 
would  not  be  sufficient : — Gerdenfield  v.  Lane  (d)  S.  /\.«— 
Sallow  ▼.  Girling  (*),  where  judgment  was  reversed,  be- 
cause it  was  shewn  that  the  award  was  under  the  hands 
only  of  the  arbitrators,  and  not  under  their  hands  and 
seals,  according  to  the  submission : — So  in  Columbel  v. 
Cclumbel  (f)  and  Scott  v.  Scott  (g).    He  also  cited  Wright 
v.  Wakeford  (£),  Doe  d.  Mansfield  v.  Peach  (i),  and  Doe  d. 
Hotcbkijj  v.  Pearce  (4),  in  confirmation  of  the  principle 


1816. 

EvERARB 
V. 

Patrriov. 


(a)  8  FFms.  Saund.  01  g,  note  (3). (b)  1  Sir.  1 1 6. (c)  t 

Rollf*  Rep.  183,  243.    Rolled  Abridgment  tit.  Arbitrament  (B.) 

pi.  25.  Palmer  109,   112,  S.  C. {d)  Palmer  1*1. (e)  Cro. 

Jae.  «77. (/)  2 Mod.  77. (*)  1  Huh.  1 10. (h)  4  Taun. 

213. (•)  2  M.  &  S.  676. (*)  Supr*,  102- 
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that,  in  point  of  fact,  it  was  necessary  that  the  terms  of 
the  submission  should  be  strictly  adhered  to. — As  to  the 
second  point,  he  contended  that  the  plea,  by  the  terms  of 
it,  professed  only  to  answer  the  first  count  of  the  declara- 
tion ;  the  plaintiff,  therefore,  should  have  taken  judgment 
by  nil  dicit  on  the  second  count,  which  remained  un- 
answered :  Whereas  by  pleading  over,  the  whole  action 
was  discontinued  (*).  The  court,  however,  expressed 
their  doubts  whether  the  major  of  the  proposition,  that 
the  plea  only  applied  to  the  first  count,  were  tenable; 
and  Mr.  Nolan  confessed  that  he  did  not  feel  himself  very 
strong  upon  that  point. 

Mr.  Littlidaky  contra,  as  to  the  principal  question,  ob- 
served that  the  averment  was  not  merely  that  the  arbitra- 
tors had  made  their  award,  but  that  they  had  made  it 
duly,  and  in  due  manner*  It  would  have  been  no  award  at 
all,  he  said,  unless  it  appeared  from  the  evidence  that  it 
had  been  made  conformably  to  the  submission ;  but  the 
same  precision  was  not  necessary  in  pleading  as  in  the 
proof,  and  therefore,  except  on  special  demurrer,  it  would 
have  been  sufficient  to  have  stated  that  the  award  was 
made  generally.  He  cited  Dudhw  v.  Watchorn  (*),  where 
the  full  effect,  for  which  he  was  contending,  was  given  to 
the  word  '  duly ;  and  the  expression  '  in  due  manner*  was 
still  stronger,  because  it  must  mean,  in  such  a  manner  as 
to  give  effect  to  the  award.  [Lord  C.  J.  Gibbs.  In  Did- 
low  v.  Watchorn)  the  word  '  duly9  had  reference  to  the  sub- 
sequent words,  '  according  to  the  custom  and  practice  of  tht 
*  said  court9  Here,  the  declaration  does  not  state  that 
the  award  was  made  '  in  pursuance  of  the  said  authority! — 
The  effect  of  the  word  '  duly9  was  much  considered  in 


(a)  1  Wms.  Saund.  28  (3). (b)  16  East,  3Q. 
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the  case  of  The  King  v.  Lyme  Regis  (a).]  According  to 
the  general  rules  of  pleading,  however,  it  was  unnecessary 
to  state  that  the  dward  was  made  under  the  hands  of  the 
party,  any  more  than  the  surrender  of  a  lease,  or  the 
making  of  a  promissory  note  (£),  or  the  assignment  of  a 
bail-bond  (r),  though  these  were  all  acts  which,  in  point 
of  fact,  must  be  under  the  hands  of  the  parties. — With 
respect  to  the  cases  which  had  been  cited  by  the  other 
side ; — in  those  of  Thayer  v.  Thayer,  Gerdenfield  v.  Lane, 
Columbel  v.  Columbel,  and  Scott  v.  Scott,  the  question  was 
not  on  the  pleading,  but  on  the  fact.  The  authority  of 
Saikws  v.  Girling,  which  however,  as  far  as  regarded  this 
question,  was  only  a  short  note  at  the  end  of  the  case,  he 
admitted  was  against  him.  The  case  of  Henderson  v.  Wil- 
liamson was  also  against  him,  but  that,  he  contended,  was 
rather  a  doubtful  authority;  for  it  was  a  very  short  case, 
and  though  it  was  decided  after  the  stat.  4  Anne.  1 6,  with 
respect  to  demurrers,  still  the  court  might  have  thought 
themselves  bound  by  the  former  decisions :  And  he  cited 
Bowdell  v.  Parsons  (a\  to  shew  the  liberality  with  which 
the  courts  were  inclined  to  view  that  statute. 

Mr.  Nolan,  in  reply,  said  that  the  expression  '  duly,9  or 
'  in  due  manner ,  would  not  assist  the  plaintiff  below,  any 
more  than  in  the  case  of  The  King  v.  Lyme  Regis ;  that 
by  using  such  an  expression,  the  party  was  drawing  his 
own  conclusion,  as  to  what  would  be  a  compliance  with 
the  submission ;  and  that  there  was  a  material  distinction 
between  the  case  of  a  promissory  note  or  bill  of  exchange, 


1816. 

EVERARP 

0. 

Patersov. 


(a)  Doug.  79.  In  that  case,  a  return  to  a  mandamus  to  restore  to 
the  office  of  burgess,  stating  that  the  prosecutor  was  not  duly  elected 
&c,  was  held  an  insufficient  excuse  for  not  restoring. 

(/>)  Taylor  v.  Dobbins,  Str.  399.  Elliot  v.  (Jowper,  Hid.  609 ; 
2  Ld.  Ray.  1376,  S.  C.  So  in  Smith  v.  Janes,  2  Ld.  Rayrn.  1484; 
and  so  with  respect  to  bills  of  exchange,  Ereskine  v.  Murray,  ibid. 
1542. 

(c)  Dawes  v.  Papworlh,  Willis  408. (d)  10  East,  35Q. 

\ 


308 


CASES  IN  EASTER  TERM. 


1816. 

EVBRARD 
V. 

Patbriok. 


or  the  assigment  of  a  bail-bond,— which  indeed  was  stated 
to  have  been  '  according  to  the  firm  of  the  statute  J — and  a 
mere  private  authority  like  that  which  was  granted  by 
the  parties  to  the  submission. 

Cur.  Jdv.Vuk. 
On  this  day,  the  opinion  of  the  court  was  delivered  by 
Lord  Chief  Justice  Gibbs.— This,he  said,  is  an  action  on 
an  arbitration  bond,  conditioned  for  the  performance  of  an 
award, '  so  as  the  same  be  made  in  writing,  under  the  bonis 
*  efthe  arbitrator s>  on  or  before  the  24th  of  July  then  next:' 
That  is  the  inaterial  part  of  the  condition.  The  declaration 
then  proceeds  to  state  the  cause  of  action,  and  alleges  that 
the  arbitrators  did  in  due  manner,  and  within  the  time 
limited,  duly  publish  their  award  in  writing;  it  then 
states  the  award,  and  that  the  defendant  has  not  complied 
with  it.  The  objection  is,  that  the  declaration  does  not 
state  that  the  award,  by  which  the  plaintiff  below  seek 
to  bind  the  defendant,  was  made  under  the  hands  of  the 
arbitrators.  Now  it  appears  that  the  defendant  had 
agreed  to  be  bound,  only  by  an  award  made  under  the 
hands  of  the  arbitrators,  and  the  declaration  only  states 
that  it  was  made  in  writing,  which  it  may  have  been,  and 
yet  it  may  not  have  been  under  their  hands ;  and  if  so,  it 
would  not  be  binding  upon  the  parties.  We  are  there- 
fore of  opinion  that  this  was  a  material  fact,  and  that  the 
want  of  it  was  not  supplied  by  the  word  €  dulyS  because, 
when  a  party  agrees  to  be  bound  under  certain*  terms,  it 
must  be  stated  that  those  terms,  under  which  alone  he  is 
to  be  bound,  have  been  complied  with.  The  first  is  the 
only  count  on  which  the  objection  arises ;  the  judgment 
must  therefore  be  reversed  as  to  that  count,  and  also  as  to 
that  part  which  gives  damages  and  costs,  because,  being 
given  generally,  they  apply  to  the  whole  declaration; 
and  as  the  court  cannot  separate  them,  they  cannot  stand. 
But  there  is  no  objection  to  the  second  count,  nor  is 
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there  any  reason  why  we  should  not  reverse  the  judgment  1816. 

as  to  the  first  count ,  and  let  it  stapd  as  to  the  second. 


r     j  j  *  EVBRARD 

Judgment  reversed  as  to  the  „. 

first  count,  and  as  to  the  Patihson. 
award  of  damages. 


TAYLOR  and  others  v.  CURTIS.  Monday, 

May  *7« 

This  was  an  action  of  assumpsit,  and  the  first  count  of  A  ship,  being 
the  declaration  stated,  That  the  plaintiffs,  on  the  2d  of  ^^from  a 

September  1816,  were  owners  of  the  ship  Htternia,  which  privateer,  resists 

-  ..  r  !_•    .  -       i  lhe  attack,  beats 

was  then  proceeding  on  a  voyage  from  this  kingdom  to  off  the  privateer, 

the  island  of  St.  Thomas  >  with  a  cargo  of  merchandize,  of  rcachei *  her  port, 

__.  #•    •  «         t         i         .,,.     and  defers  her 

the  value  of  <£r21,000,  on  freight;  that  the  said  ship  cargo  in  safety: 

was  attacked  by  certain  enemies  of  our  lord  the  king,  ~^jJJ  the'ex- 
viz.  persons  acting  under  the  authority  of  America ,  who  pence  of  repair- 
endeavoured  to  capture  the  said  ship  and  cargo,  which  JJ^  of  curmg"uw 
the  master  and  crew  resisted,  and  in  the  proper  and  wounds  of  the 
necessary  defence  thereof,  and  in  endeavouring  to  pre-  t|ie  amnTuni- 

serve  the  same  from  capture,  the  said  ship  and  the  fur-  tion»— was  the 

subject  of  ge- 
niture  thereof  were  greatly  damaged,  and  the  plaintiffs   neral  average. 

were  obliged  to  expend  the  sum  of  £5QQQ9  in  repairing 
the  said  damage ; — that  the  ship  and  cargo  were,  by  the 
said  resistance  and  defence,  preserved  from  capture,  and 
afterwards  completed  the  voyage ;  that  at  the  time  when 
the  said  ship  was  so  attacked,  and  the  said  damage  and  ex- 
pence  so  incurred,  and  during  the  said  voyage,  the  de- 
fendant was  owner  of  part  of  the  goods  on  board,  of  the 
value  of  ^1000,  and  was  benefited  in  respect  thereof,  by 
the  said  resistance  and  defence :  By  reason  whereof  the 
defendant}  as  such  owner,  became  liable  to  contribute  to 
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the  said  damage  and  expence,  in  a  general  average,  and, 
in  consideration  of  the  premises,  promised  to  pay  the 
plaintiffs  so  much  as  he  was  so  liable  to  contribute;  and 
that  he  was  liable  to  contribute  the  sum  of  ^140.— 
There  were  two  other  counts,  varying  the  statement 
of  the  facts,  another  of  indebitatus  assumpsit  for  general 
average,  and  the  usual  money  counts,  with  a  general 
breach  to  the  whole. — The  defendant  pleaded  turn  <u- 
sumpsit. 

The  cause  was  tried  at  Guildhall,  at  the  sittings  after 
last  Michaelmas  term,  before  Lord  C.  J.  Gibbs,  when  it 
appeared  from  the  admissions  on  both  sides,  that  the  ffi- 
hernia  sailed  from  Portsmouth  with  convoy  on  her  voyage 
to  St.  Thomas ,  on  the  27th  of  November  1813;  that  on 
the  2d  of  December ,  she  lost  the  convoy,  and  on  the  11th 
of  January  ,  being  then  in  sight  of  some  of  the  West  India 
islands,  she  saw  two  American  schooners,  one  of  which 
gave  chase  and  came  up  with  her  about  eight  in  the 
evening ;  that  a  running  fight  commenced,  which  con- 
tinued the  whole  of  the  night,  during  which  she  several 
-times  beat  off  the  privateer  *,  that  she  came  to  an  anchor 
in  the  harbour  of  St.  Thomas  on  the  next  day,  and  after- 
wards delivered  her  cargo  in  safety;  and  that  in  the 
course  of  the  engagement,  two  of  the  Hibtrnia'%  crew 
were  killed,  several  wounded,  and  considerable  damage 
was  done  to  her  hull  and  rigging. — His  Lordship  directed 
a  verdict  for  the  defendant,  subject  to  the  opinion  of  the 
court,  whether  the  plaintiff  was  entitled  to  recover  as 
for  general  average. 

Mr.  Serjt.  Lens,  in  last  Hilary  term*  moved  for  a  rule  to 
shew  cause  why  the  verdict  should  not  be  set  aside,  and  a 
new  trial  granted. — The  Chief  Justice  said  the  court  would 
be  inclined  to  grant  a  rule  nisi,  because  the  books  which 
treated  on  this  subject,  and  to  which,  though  they  could 
not  be  considered  as  authority,  considerable  weight  was 
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due,  had  given  conflicting  opinions  on  this  point.  His 
Lordship  observed,  that  there  were  two  respectable  trea- 
tises, in  which  it  was  stated  that  expences  of  a  nature 
similar  to  those  incurred  in  the  present  case,  might  be 
thrown  into  a  general  average  (a) ;  but  that  there  were 
no  authorities  cited  for  such  a  position. — And  in  a  third 
treatise,  of  equal  respectability,  it  was  said  that  there  was 
no  authority  in  the  law  of  England  relating  to  it,  and 
that  in  Le  Guidon  c.  5,  art.  4,  an  injury  done  to  the  cargo 
by  the  shot  of  cannon  was  said  to  be  a  charge  upon  the 
merchant  only  {b) ;  that  he  inclined,  at  nisiprius,  to  the 
latter  opinion,  but  as  there  were  these  dicta  to  a  contrary' 
effect,  the  court  would  grant  a  rule  nisi. 

The  Solicitor  General,  Mr.  Serjt.  Best,  and  Mr.  Serjt. 
Bosanquet,  on  a  former  day  in  this  term,  shewed  cause. 
The  demands  which  formed  the  subject  of  this  question 
were  threefold :  First,  the  damage  done  to  the  hull  and  ■ 
rigging  of  the  vessel  in  the  action ;  secondly,  the  expence 
incurred  in  curing  the  sailors  of  their  wounds;  and  thirdly, 
the  ammunition  expended  in  the  defence.  They  pre- 
mised that,  though  it  was  stated  at  the  trial  that  losses  of 
this  nature  had  frequently  been  borne  by  contributions 
from  the  owners  of  the  ship  and  cargo,  it  did  not  appear 
that  any  commercial  usage  existed  to  that  effect,  on  which 
any  rule  of  law  could  be  founded ;  and  that  therefore  the 
question  must  stand  on  the  general  law,  which  ought 
always  to  be  adhered  to,  if  possible,  though  it  might 
sometimes  be  productive  of  particular  inconvenience : — 
That  there  was  very  little  in  our  law  books  on  this  sub- 
ject, and  that  with  respect  to  foreign  authorities,  when 
they  spoke  of  losses  of  this  description  falling  under  the 
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(a)  Park  on  Insurance,  chap.  7-  p-  123,  4.    Marshall,  book  i. 

chap.  IS.  sect.  7-  P-  *35,  Sd  edit. -(b)  Abbott  on  Shipping,  366, 

4th  edit.— See  Beawe$*  Lea  mere.  148. 


Taylor 
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1316.  rule  of  general  average,  they  were  speaking,  not  of  ge- 

neral law,  bat  of  the  positive  enactments  of  certain  par* 
oTvn  ticular  states ;  froth  which  it  waste  be  inferred  that,  where 
C"TI^  no  such  enactments  had  been  made,  the  law  was  otherwise. 
— The  general  principle,  as  laid  down  by  Emmgenfc.  12, 
Enumeration  des  ovaries  grosses  ft  its  arteries  simples*  sect.  41, 
n.  8,  was, '  That  if  the  captain  throw  goods  overboard,  or 
1  do  any  other  voluntary  and  necessary  act,  at  intra,  which 
'  occasions  a  loss  to  him,  for  the  benefit  of  the  whole,  {un 
'  dommage  utile)  such  loss  shall  be  general  average :  But  if, 
'  while  in  the  emergency  (mauvais pas),  any  damage  be  sus- 
'  tained  de  debars,  whether  by  the  violence  of  the  storm, 
'  or  by  striking  on  a  rock,  or  by  the  cannon  of  the  enmj> 
'  such  damage  is  particular  average,  because  it  is  purely 
'  accidental  (a) :  And  in  a  former  paragraph,  (  That  the 
c  meeting  with  an  enemy  was  a  sea-risk  (fortune  de  mer) 

*  just  as  much  as  -a  rock  or  a  storm/  The  origin  of 
general  average  might  be  found  in  this  proposition  in  the 
Rhodian  Law,  L.  1,  de  jactu ;  '  Omnium  contribution  sot- 
1  ciatUr,  quod  pro  omnibus  datum  est ;'  which  expression  im- 
plied a  voluntary  sacrifice  of  something  for  the  preserva- 
tion of  the  whole.  Then,  the  following  passage  from 
the  same  code  was  remarkable :  '  Si  conservatis  mercibm, 

*  deterior facta  sit  navis,  aut  quid  exarmaverit,  nulla  fatted* 
'  est  collat'w*  Where  the  ordinary  means  were  employed 
for  averting  a  particular  peril,  the  damage  occasioned 
thereby  could  never  be  claimed  on  general  contribution, 
which  could  only  be  where  something  was  done  out  of  the 
general  course  of  navigation,  as  a  deviation  from  the 
voyage  for  the  purpose  of  going  into  port.  There  was 
no  devotion  of  a  part  for  the  preservation  of  the  whole, 


(a)  For  this  doctrine  Emerigon  cites  Cieirac  our  lee  jugemens 
£  (Heron  art.  9,  no.  6  y—Le  Guidon  de  la  mer,  c.  5,  art.  4  ;— 
Carlo  Targa,  p.  322,  c.  77,  no.  b  ;—Kuricke  sur  le  droit  tianseaiioue, 
lit.  14,  art.  3 ;— and  Qua  Regis,  disc.  46,  n.  43. 
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in  the  present  case; — it  was  as  much  the  duty  of  the  18 id. 

captain  to  defend  the  ship  when  attacked,  as  to  perform'       Xaylok 
the  most  common  act  for  her  preservation  in  the  course  »• 

of  navigation ;  and  it  might  as  well  be  contended  that 
damage  occasioned  in  working  the  pump  was  the  subject 
of  general  average.  With  respect  to  the  ammunition,  that 
was  taken  on  board  for  the  express  purpose  of  defence,  and 
the  consumption  of  it  was  no  more  the  subject  of  general 
average  in  this  case,  than  in  that  of  firing  signals  of  distress 
in  a  gale. — These  were  the  general  principles  of  the  law  on 
this  subject ;  and  were  not  impugned  by  those  writers  who 
appeared  to  be  of  a  contrary  opinion.    For  though  Valin,    * 
lib.  3.  tit  1.  Des  avaries,  art.  6,  passim,  had  said  '  That 
'  the  damage  sustained  by  the  ship  and  part  of  the  cargo, 
'  in  fighting  to  avoid  being  taken,  and  the  expence  of 
'  curing  and  supporting  the  wounded  sailors,  were  the 
'  subject  of  general  average ;'  yet  it  was  evident  that  he 
considered  this  doctrine  with  reference  to  the  ordi- 
nances of  particular  states: — Add  with  respect  to  the 
damage  done  to  the  ship  and  cargo,  Vatin  admitted  that 
Kurickej  Casa  Regis  and  Targa  vf  ere  of  the  contrary  opi- 
nion.    It  was  remarkable  that  Valin  {ubi  supra)  had  said, 
*  That  if  i  in  using  a  press  of  sail,  to  avoid  falling  into  the 
'hands  of  pirates,  the  masts  broke,  and  the  sails  and  rigging 
(  were  carried  away,  this  was  general  average;9  and  cited 
Le  Guidon,  c.  5.  art.  21.    Now  this  was  exactly  the  case 
of  Covington  v.  Roberts  (a),  where  it  was  held  that  a  loss 
of  this  kind  was  the  subject  of  particular  average;  so  that 
Valin  was  clearly  not  following  the  principles,  on  which 
the  decisions  in  this  country  had  proceeded.    Besides, 
the  authority  of  Emerigon  was  much  more  forcible  than 
that  of  Valin,  because  it  was  not  a  mere  'opinion,  but 
was  the  result  of  his  deliberate  and  solemn  decision, 


(fl)  2  JV.  R.  37S. 


Curtis. 
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18 16.  while   presiding  on  a  particular  occasion  in  the  cooft 

Taylor  °f  admiralty,  in  which  decision  the  parties  had  ac- 
quiesced. The  same  observations  which  they  had 
applied  to  Valin,  were  also  applicable,  they  said,  to 
Pettier  (a).  The  only  cases  which  had  been  decided 
in  this  country  on  the  subject  were  that  of  Covington  v. 
Roberts,  above  mentioned,  and  Birkley  v.  Presgravt  (J). 
As  to  the  former,  there  was  no  distinction,  in  principle, 
between  carrying  an  unusual  press  of  sail  to  avoid  capture, 
and  using  means  of  resistance  for  the  same  purpose*:  Each 
was  only  an  act  of  duty  on  the  part  of  the  captain,  under  the 
particular  circumstances ; — not  a  voluntary  or  gratuitous 
devotion  of  part  for  the  preservation  of  the  whole ;  and 
the  damage  was  only  accidental,  and  consequential  to 
such  act  of  duty.  On  the  other  hand,  in  Birklrj  v. 
Presgrave,  the  court  held  that  the  cutting  away  the  cable 
&c.  was  the  subject  of  general  average,  on  the  ground 
that  it  was  an  extraordinary  sacrifice  for  the  preservation 
of  the  ship  and  cargo;  that  case,  therefore,  was  no  autho- 
rity on  the  present  occasion. — With  respect  to  the  ex- 
pence  incurred  in  curing  the  sailors,  it  was  to  be  observed 
that  by  stat.  1 1  and  12  W.  3.  c.  7.  s.  1 1,  a  provision  had 
been  made  for  sailors  so  injured,  which  was  supported  by 
a  deduction  of  sixpence  per  month,  from  the  pay  of  each 
man:  If  this  expence  could  be  recovered  under  a  claim 
of  general  average,  there  would  have  been  no  occasion 
for  any  suchp  rovisio 

Mr.  Serjt.  Lens  and  Mr.  Serjt.  Copley,  antra,  admitted 
that  there  must  be  a  voluntary  and  deliberate  sacrifice 
for  the  benefit  of  the  whole ;  but  contended  that  there 
had  been  such  sacrifice  in  the  present  case.  The  master 
and  crew  Wfere  not  called  upon,  as  a  matter  of  public 
duty,  to  make  any  defence;  it  was  the  mere  impulse 

(a)  Traxti  du  conlrai  d  Assurance,  chap.  3,  art.  9.  ■    ■  (fl)  1  East, 
220. 
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of  spirit  which  induced  them  to  do,  for  the  chance  of         1N^J^ 
preserving  the  whole,  that  which  must  necessarily  be       Tat  lor 
followed  by  loss  and  damage,  but  which  might  have  been       Curtis. 
avoided  by  a  surrender,  without  any  impeachment  of 
their  moral  character,  or  of  the  contract  into  which  they 
had  entered.    The  jactus  mercium  was  not  the  only  found- 
ation of  general  average  ;  though  it  must  arise  from  that 
or  something  analogous  (*).  .  The  true  distinction  was 
between  a  voluntary  and  intentional  devotion  of  part  for 
the  benefit  of  all,  and  the  inevitable  loss  of  a  particular 
thing,  without  any  intention  on  the  part  of  the  captain 
to  sacrifice  it  to  the  general  interest,  as  in  Covington  v. 
Roberts ,  which  the  court  considered  as  the  case  of  a  com- 
mon  sea-risk.     When  Emcrigon  had  said  that  meeting 
with  the  enemy  was  a  common  sea-risk,  he  could  only 
mean  where  escape  was  impossible.   So  the  enumeration 
in  Le  Guidon,  c.  5,  art.  4,  of  the  different  kinds  of  losses 
which  were  the  subject  of  particular  average,  was  only 
applicable  to  such  losses  as  were  inevitable.    If,  indeed, 
this  were  to  be  considered  as  a  common  sea-risk,  without 
any  qualification,  there  was  an  end  of  the  question;  but 
that  question  did  not  depend  on  the  nature  of  the  peri/, 
but  of  the  sacrifice; — the  meeting  with  an  enemy  was  in 
the  ordinary  course  of  navigation,  but  the  exposure  of  the 
vessel  to  avoid  capture  was  not. — With  respect  to  the 
cure  of  the  men,  all  the  writers  seemed  agreed  that  it  was 
the  subject  of  general  average;  for  the  opinion  of  Emerigon, 
on  which  the  other  side  had  relied,  was  confined  to  the 
damage  done  to  the  vessel;  and  in  §  15,  tit.  Matelots 
blesses,  it  was  said,  '  If  a  sailor  be  wounded  in  fighting 
'  against  enemies  or  pirates,  he  shall  be  cured  at  the  ex- 
( pence  of  the  ship  and  of  the  cargo.9  So  the  commentary 

(a)  Per  Lord  EUenlorough  in  Dobson  ▼.  Wilson,  3  Camp.  480, 
VOL.  II.  Z 
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*n  the  laws  of  Oleron,  art.  6.  no.  3,  and  cites  Grotims, 
Dejure  pacts  et  belli,  lib.  2.  c.  12,  no.  25,  who  lays  down 
this  doctrine,  and  adds,  €et  hoc  ipsijuri  nature  sunt  cm- 
•sentanea:  (a)  As  to  stat.  II  and  U  W.  3,  no  inference 
conld  be  drawn  from  that  act ;  for  it  only  provided  a  re- 
ward, a  personal  recompence  for  a  personal  loss;  this 
action  was  a  demand  of  that  which  would  put  the  parties 
in  the  same  situation  as  if  no  damage  had  been  sustained. 
The  authority, of  Vatin,  they  contended,  was  entitled 
to  great  weight,  not  only  for  his  own  opinion,  but  still 
more  with  respect  to  the  ordinance  on  which  he  was 
commenting,  and  which  was  compiled  as  a  digest  of  all 
the  authorities,  and  of  the  general  law  of  nations  as  it 
existed  in  the  time  of  Louis  XIV.  If  he  were  to  be 
considered  as  a  mere  commentator  on  the  laws  of  France, 
it  would  be  useless  to  cite  him  in  any  case  that  did  not 
relate  to  dealings  with  that  country.  The  opinions  of 
Pettier,  they  said,  were  entitled  to  the  same  respect,  and 
on  the  same  grounds.  The  35th  article  of  the  ordinance 
of  the  Hans-towns  was  to  the  same  effect,  and  was  recog- 
nized and  adopted  by  Magens.  As  to  the  damage  done 
to  the  ship,  Emerigon,  in  his  enumeration  of  particular 
averages,  had  merely  mentioned  a  loss  occasioned  by  the 
cannon  of  the  enemy,  without  adding  in  an  engagement}  and 
he  might  have  meant  a  shot  fired  in  pursuit,  or  from  a 
battery,  or  received  in  any  other  involuntary  manner : 
And  so  in  the  authors  cited  by  him. — They  cited  the 
case  of  the  Copenhagen  (b),  for  Sir  W.  Scott's  elucidation 
of  the  general  principle :  '  General  average  is  that  loss* 


(«)  So  Loccenius,  De  Jure  Mantimo.  Lib.  8,  chap  8,  spcL  11. 

*  corpora  honu'num  libera  mtUam  reciptant  <jt*ttmatit»tem,  tamen  si  quit  in  nb- 
'  ttitierio  navis,  aut  conflictu  cum  ptratss  nut  knitilnu,  i<rnts.  wlntratus,  ami 
'  occisiu  fuerUi  hujus  detnmenti  reparations*  plena  mercede  et  vrcturA  j»m- 

*  tibusque  sepulture  comvutan,  it  communi  contribuOone  navis  et  mercium 

*  smart  solet,  ex  arbitrto  btmarum  et  ptriiomm  wrorum. — Si  verd  eo  detiB- 
«  tatis  sit  redact**  mi  Us  vet  minister  nauticus,  ttf  victum  sibi  qvcrere  nan 

*  ampkus  jMHtt,  ex  publico  oletur. 

(*)  1  Robuuon*§  Ad.  Rep.  294. 
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'  to  which  contribution  must  be  made  by  both  ship  and 
'  cargo ;  the  loss,  or  expence  which  the  loss  creates,  being 
'  incurred  for  the  common  benefit  of  both/  So  in  Birhley 
v.  Presgrave,  above  cited,  in  which  the  court  appeared 
very  willing  to  extend  the  analogy,  Lord  Kenyan  said, 
'  All  those  articles,  used  by  the  master  and  crew  upon  the 
'  particular  emergency,  and  out  of  the  usual  course,  for 
'  the  benefit  of  the  whole  concern,  and  the  other  ex- 
'  pences  incurred,  must  be  paid  proportionably  as  general 
( average :'  And  Mr.  Justice  Lawrence,  in  defining  general 
average,  made  use  of  the  same  expressions  as  Pothier, 
and  added  that  natural  justice  required  it.    The  present 
case  satisfied  the  definitions  of  those  learned  persons  in 
every  particular.  It  had  been  contended  on  the  authority 
of  Emerigon,  that  a  loss  must  be  sustained  ab  intra  to  fall 
within  general  average ;  but  where  was  the  difference, 
whether  goods  were  thrown  overboard  by  those  who 
were  in  the  vessel ;  or  whether,  from  the  deliberate  de- 
termination of  the  crew,  the  vessel  were  put  in  a  situation 
of  danger  ?  It  could  not  be  contended  that  the  damage 
occasioned  by  running  a  vessel  ashore,  to  avoid  capture,  was 
not  general  average;  suppose,  here,  the  captain  had  run 
down  the  privateer  in  order  to  obtain  the  victory;  would  it 
be  contended  that  the  damage  sustained  by  so  doing  could 
be  distinguished  from  the  former  case  ?  The  court  would 
not  make  nice  distinctions  in  a  case  where  the  general 
law,  and  a  liberal  construction  of  that  law,  ought  to  pre* 
vail.   Then  the  expenditure  of  the  ammunition  might  be 
considered  literally  as  zjactus  mercium. 

Cur.  adv.  vulu 
On  this  day,  Lord  Chief  Justice  Gibbs,  after  stating  the 
declaration  and  facts  of  the  case,  delivered  the  judgment 
of  the  court  as  follows:— The  only  question  is,  whether 
the  defendant  be  liable  to  contribution,  in  respect  of  his 
part  of  the  cargo;  that  is,  whether  the  articles,  in  respect  , 

zS 


18  J  6. 


Taylor 

v. 
Curtis. 


CVRTZt.* 
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1S16«         of  which  the  plaintiffs  seek  to  recovery  do  or  do  not  fall 
T^lo*        within  the  description  of  general  average,  as  understood 
v.  by  the  mercantile  world  in  this  country.  The  doctrine  of 

general  average  has  its  origin  in  the  Rbodian  law,  as 
appears  by  Justinian ;  omnium  contributions  sarc'tatur  quad 
pro  omnibus  datum  est.    The  different  states  of  Eurqt 
have  made  different  regulations  on  this  subject,  all  of 
them  professing  to  follow  the  Rbodian  law,  but  often 
differing  from  each  other;  and  the  foreign  jurists  have 
made  very  different  comments  upon  that  law.    In  this 
country,  there  are  no  local  regulations  on  this  subject*, 
we  should  therefore,  as  in  all  doubtful  cases,  resort  to 
the  judgments  of  our  municipal  courts,  if  this  point  had 
ever  arisen  ttyere.   The  damages  claimed  fall  under  three 
denominations ;  firsts  the  damage  done  to  the  vessel  and 
rigging  in  the  engagement;  secondly*   the  expence  of 
curing  the  wounded  sailors ;  and  thirdly  f  the  ammunition 
expended  in  the  defence.    There  is  nothing  in  any  of  the 
foreign  jurists,  which  we  think  ought  to  govern  us  on 
these  points,  unless  they  had  been  supported  by  admitted 
principles,  decided  authorities,  or  general  usage.    None  of 
the  decided  cases  apply  to  the  present ;  and  we  have  un- 
fortunately been  so  long  engaged  in  war,  that  instances 
of  this  kind  must  frequently  have  occurred ;  and  as  there 
appears  to  be  no  case,  in  which  a  demand  like  the  present 
has  been  made,  we  must  conclude  from  that  silence  that 
no  general  usage,  which  could  justify  such  a  demand,  has 
existed,  and  therefore,  that  such  losses  cannot  be  taken 
to  fall  within  the  principle  of  general  average*    If  it 
could  have  been  shewn  that  such  losses  do  fall  within  the 
general  principle,  I  agree  that  the  plaintiffs  would  have 
been  entitled  to  recover,  though  this  had  been  the  first 
case  in  which  such  a  demand  had  been  made*    But  there 
is  great  doubt  on  the  subject,  and  the  inclination  of  my 
mind  is  that  they  do  not.    It  is  true  the  determination  to 
resist  was  resolved  on  for  the  general  interest ;  but  still 
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it  is  not. like  the  case  of  casting  goods  over-board  for  the         16 1& 

general  benefit.     The  loss  fell  where  the  chance  of  war       Tayxor 

directed  it,  and  where,  therefore,  in  point  of  justice,  it  v. 

Curtis 
ought  to  fall.    If  this  opinion  be  right,  the  plaintiffs  are 

not  entitled  to  recover. 

Rule  discharged. 


s.  BOSAMaUET,  T.  pitt,  and  J.  H.  ANDEEDON,  v.  J.  Monday, 

wray,  and  J.  Hutchinson.  ay  27# 

This  was  an  action  for  money  paid,  money  had  and  re-  ju'to  partoe\ihipT 

ceived,for  interest, and  on  an  account  stated.  Thedeclara-  a*  bankers  in 
.    ,  -  ,       -  .       London,  and 

tion  contained  three, sets  of  counts;  the  frst  set  stating  agrec  that 

that  the  defendants'  were  indebted  to,  and  promised  to  neither  shall 

t  .  *  engage  in  any 

pay,  the  plaintiffs  ;  the  second  stating  that  the  defendants  other  hank,  ex- 
being  indebted  to  the  plaintirR,  and  one  R.  Beachcroft,  ^gj^e 
in  his  life-time,  then  deceased,  and  whom  the  plaintiffs  whole;  C,  how- 
had  survived,  promised  to  pay  the  plaintiffs,  and  the  said  consent  of  4.6& 
R.  Beachcroft;  the  third  set  of  counts  stating  that  the  B.»  enters  into 
defendants,  and  one  R.  Beachcroft,  in  his  life-time,  then  &  je.  at  Barton. 
deceased,  being  indebted  to  the  plaintiffs,  promised  to  *VJ|e9'  whfen 
pay  them.  6(533/.,  \%  due  to 

The  cause  was  tried  at  Guildhall,  at  the  sittings  after  £^f"  J* 
last  Hilary  term,  before  Lord  Chief  Justice  Gibbs,  when  the  Barton  house, 
a  verdict  was  found  for  the  plaintiffs,  forje?5000,  subject  nouM,  continues 

to  the  opinion  of  the  court,  upon  a  case,  which,  in  sub-  *°  make  advances 

p  „  'to  the  Barton 

stance,  was  as  follows.  house,  under  the 

The  plaintiffs,  together  with  Richard  Beachcroft,  de-  ^Jlf,^'  & 

balance  in  their 
favour  amounts  to  1  l,$7t/.,  which,  however,  is  afterwards  reduced,  by  nayme.its  made 
generally,  without  any  specific  appropriation,  to  4304/.— /fr/ci,  1st,  that  C.  being  a 
partner  in  both  houses,  no  legal  contract  could  exist  between  them  in  his  life-time, 
and  therefore,  that-  no  part  of  the  demand  which  accrued  in  that  time  could  be 
recovered,  either  before  or  after  his  death :  But  ?dlv,  that  the  payments  by  the  Barton 
house  to  the  London  house,  after  C'%  death,  having  been  made  generally,  tne  latter 
was  entitled  to  a^ly  them  in  satisfaction  of  the  debt  due  at  C.'s  death,  and  therefore, 
to  recover  the  money  advanced  by  them  since  his  death. 


Wray. 
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1810.  ceased,  entered  into  partnership  as  bankers  in  London,  by 

t^^  „  -     articles  dated  the  9th  of  July  1 8 11 ,  by  which  it  was  pro- 
v.  vided,  *  That  the  co-partners  should  not  engage  m  any 

'  other  banking  business,  otherwise  than  upon  the  ac- 
(  count,  and  for  the  benefit,  of  the  co-partnership  j  and 
( if  any  one  should  do  so,  he  should  immediately  forfeit 
'  all  right  and  interest,  in  and  to  the  profits  of  the  co- 
c  partnership,  which  Should  thereupon  be  dissolved  with 
'  respect  to  him.'  After  the  execution  of  the  articles, 
Beachcrcft,  with  the  consent  of  the  plaintiffs,  became  a 
partner  with  the  defendants  in  a  banking-house  at  Barton 
in  Lincolnshire,  under  the  firm  of  Beachcroft,  Wray,  &  Cb.\ 
but  the  plaintiffs  did  not,  themselves,  become  partners 
in  that  bank,  unless  they  were  rendered  so  by  the  opera* 
tion  of  the  articles  of  partnership,  .connected  with  their 
assent  to  Beachcroft  becoming  a  partner.  At  the  death  of 
Beachcroft,  on  the  23d  of  July  1813,  the  Barton  bank  was 
indebted  to  the  London  house,  for  the  balance  of  cash  re- 
ceipts, and  payments,  to  the  amount  of  ^6633 :  16/ :  W. 
During  the  life  of  Beaehcroft,  the  'London  house  had 
been  in  the  habit  of  transmitting,  weekly,  to  the  Barton 
bank,  an  abstract  of  their  account,  and  every  half  year 
the  balance  was  struck.  The  same  practice  was  conti- 
nued after  Beaehcroft s  death,  the  defendants,  under  the 
firm  of  Beaehcroft,  Wray,  ist  Co.  continuing  to  make 
applications  for  money  to  the  London  house.  Advances 
were  made  to  them  by  the  plaintiffs,  and  payments  from 
the  defendants  received,  until  January  1814;  when  the 
defendants  relinquished  the  business  at  Barton,  after 
which  the  plaintiffs  ma<Je  no  new  advances,  except  by 
paying  the  outstanding  cash  notes  of  the  Barton  bank. 
Soon  after  the  death  of  Beaehcroft,  the  plaintiffs  trans- 
mitted to  his  administrator  a  general  statement  of  the 
accounts  of  the  London  house,  to  the  time  of  his  dead*; 
in  which  statement,  under  the  head  of  '  Debtors  in  the 
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'  country  ledger,  2Sd  July  18 1 3,'  was  the  following  item,  1B16. 

1  Eeacbcrtft,  Wray,  &  Co.  j£6633  :  16/  :  *d.f     On  the     Bos^UIT 

5th  of  September  1813,  the  defendants  wrote  a  letter  to  v. 

Vvray. 
the  plaintiffs,  signed  Beacbcrcfi,  Wray,  &  Co.,  inclosing 

a  general  statement  of  the  accounts  of  the  Barton  house, 
for  the  month  of  August  1813,  beginning  thus:  'We 
1  beg  to  hand  you  the  monthly  balance  of  the  Barton 
•  and  Brigg  accounts,  to  an  inspection  of  which  we  con* 
'sider  you  entitled,  both  as  the  surviving  partners  of 
1  the  late  Mr.  Beacbcreft,  and  as  explanatory  of  the  bad 
1  state  of  our  account  with  you.9  In  this  account  the 
plaintiffs  were  stated  to  be  creditors  for  the  sum  of 
£  1 1,272 :  Is :  $d.  In  the  beginning  of  the  year  1815, 
the  plaintiffs  transmitted  to  the  said  administrator  two 
statements  of  accounts  of  the  London  house,  the  first  con- 
tinued up  to  the  30th  July  1814,  the  second,  up  to  the 
end  of  that  year.  At  the  end  of  the  former,  under  the 
head,  4  Debtor  balances,  June  30th  1814/  was  the  follow- 
ing item :  '  Beachcnft,  Wray,  W  Co.  £56%* :  8i :  «rf.  \* 
and  at  the  end  of  the  latter,  under  the  head  '  Debtor 
'balances,  corrected  from  the  23d  July  1813;  Beach- 
<  croft*  Wray>  &  Co.,  j£sS82 :  5s :  4d.'  Before  the  com- 
mencement of  the  action,  the  balance  due  from  the 
Barton  bank  was  reduced  to  the  sum  of  jf  4304 :  2s  :  Id. 
The  question  for  the  opinion  of  the  court  was,  whether 
the  plaintiffs  were  entitled  to  maintain  this  action  j  if 
the  court  should  be  of  that  opinion,  the  verdict  to  be 
entered  for  .£4304  :  £x :  ld.t  with  interest  from  the  SOth 
of  June  1815,  to  the  time  of  final  judgment. — The  case, 
on  a  former  day  in  this  term,  came  on  for  argument. 

Mr.  Serjt.  Bosanquet,  for  the  plaintiffs,  said  that  the 
question  was,  whether  there  were  any  thing  in  the  articles 
of  co-partnership  between  the  plaintiffs  and  R.  Beach* 
troft>  which,  coupled  with  their  assent  tp  his  entering 
into  partnership  with  the  defendants,  made  them  aJs* 


What. 
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181(5.  partners  with  the  latter,-*an  effect  which  was  not  con- 

BosTnqdbt     templated  by  the  parties,  nor  affected  their  present  claim. 
t  v.  If  the  action  had  been  brought  in  Btachcroj¥&X6z-<ime>theTt 

would  have  been  a  technical  difficulty  in  it,  because  Beach* 
croft  could  not  be  both  plaintiff  and  defendant;  but  when 
he  died,  the  debts  and  credits  survived  to  each  partyrespeo- 
tively.  Suppose  A.  were  to  give  a  bond  to  £«&C,  and  were 
to  die,  leaving  B.  his  co-executor  with  another  person,  J3.  & 
C  could  not  sue  B.  and  the  other  executor ;— but  if  B. 
were  to  die,  the  right  of  action  would  survive  to  C,  and 
would  lie  against  the  other  executor.  He  cited  Bolton  v. 
Puller  (a),  in  support  of  this  doctrine. — In  Mmnvmring 
v.  Newman,  (£),  which  was  an  action  by  A.  B.  &  C. 
against  D.  on  a  note  drawn  by  E.  in  favor  of  C.  D.  &  £. 
then  in  partnership,  and  by  them  indorsed  to  A.  B.  &  C ; 
the  defendant  pleaded  in  bar  that  C,  one  of  the  plaintiffs, 
was  liable  as  indorser,  and  the  plea  was  held  good :  But 
it  was  never  contended  that  no  debt  existed,  or  that  the 
objection  could  have  prevailed  in  any  way,  except  by 
special  pleading. — So  in  Moffat  v.  Van  Millingen^  cited 
in  Mainworingv*  Newman.— Another  question,  however, 
was,  whether  the  sum  which  the  plaintiffs  claimed  were 
not  to  be  considered  as  having  become  due  since  Beaci- 
croffs  death.  At  that  time,  the  balance  due  to  the 
plaintiffs  was  ^6633,  which  was  afterwards  augmented 
by  a  sum  exceeding  that  which  the  plaintiffs  now  claimed. 
They  were  therefore  entitled  to  recover  such  sum,  unless 
the  defendants  could  shew  some  appropriation  by  them 
of  the  sums  which  they  had  paid,  to  the  discharge  of  the 
debt  incurred  since  BeachcrofPs  death,  according  to  the 
case  of  Kirby  v.  The  duke  of  Marlborough  (c). 

Aijournatur. 


(a)  l  B.  &  P.  539.    See  the  judgment  of  Ix>rd  C.  J.  Eyre  ia 
that  case. (6)  2  B.  &  P.  120* (c)  2  M.  &  &  18. 


Wrat. 
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Mr.  Serjt.  Best,  on  this  day,  was  heard  on  the  part  of  I8i0. 
the  defendants.  He  said  that  the  question  of  partnership  w  v"v"' 
did  not  depend  upon  what  passed  in  the  minds  of  the  ». 

parties  at  the  time,  as  appeared  from  the  case  of  Waugh 
v.  Carver  (a).  There  was  no  direct  covenant  between 
the  plaintiffs  and  defendants ;  but  the  effect  of  the  two 
covenants, — between  the  plaintiffs  and  Beacbcroft9  and 
Beacbcroft  and  the  defendants, — was  the  same  as  if  it  had 
been  immediately  between  the  plaintiffs  and  defendants. 
Beacbcroft  had  entered  into  the  Barton  bank,  as  a  trustee 
for  the  plaintiffs,  who  would  have  had  a  right,  by  the 
terms  of  the  agreement,  to  call  upon  him  for  their  share 
of  the  profits,  and  who  must  therefore  be  responsible  for 
the  debts  of  that  bank.  But  if  this  were  not  so,  at  all 
events  Beacbcroft  was  a  partner  in  both  houses,  and  it  was 
clear  from  the  cases  in  2  B.  and  P.,  if  authorities  were 
necessary,  that  the  action  could  not  have  been  supported 
in  his  life-time.  But  further,  he  contended  that  the 
plaintiffs  could  not  sue,  even  after  his  death;  for  Beach- 
*rof?%  representatives  succeeded  to  his  interests  in  the 
stock,  of  which  they  were  tenants  in  common  with  the 
surviving  partners/  though  the  law  did  not  allow  of  their 
carrying  on  the  business :  Hammond  v.  Douglas  (*),  and 
Brown  v.  Litton  (c).  This  was  a  difficulty  which  could 
only  be  unravelled  in  a  court  of  equity;  for  if  the  plaintiffs 
succeeded  in  obtaining  judgment,  they  must  still  go  to 
equity  to  see  how  the  account  stood.  The  root  of  the 
objection,  however,  was  that  as  Beachcroft  could  not  con- 
tract with  himself,  so  neither  could  he  sue  himself.  Then, 
as  to  the  advances  made  since  Beackcrofth  death,  they 
were  only  to  be  considered  as  fresh  speculations,  and  left 
the  balance  of  the  old  accounts,  as  it  stood  at  that  period. 


(a)  3  H.  B.  235.— (fc)  5  Vtz.  Ju:  MQ.— — («)  1  P.  W*  140. 
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BOSANQUBT 
V. 

Weay. 


The  rule  of  applying  payments  ad  modum  rccipienth  was 
not  without  exceptions,  as  appeared  from  the  case  of 
Newmarcb  v.  Clay  (a),  and  he  adverted  to  the  items  in  the 
different  accounts  delivered  after  Beacbcroffs  death,  in 
his  name,  to  shew  that  his  debt  was  still  considered  as 
subsisting. 

Mr.  Serjt.  Bosanqtut,  centra,  was  stopped  by  the  court. 

Lord  Chief  Justice  Gibbs.— This  action  is  brought  by 
the  partners  in  the  house  of  Bosnrtquet  and  Co.f  against 
the  partners  in  the  Barton  bank,  for  the  balance  of  ac- 
counts ;  and  it  appears  that  the  transactions  between  the 
plaintiffs  and  defendants  commenced  in  the  lifetime  of 
Mr.  Beacbcroft,  who  was  a  partner  in  both  houses.  It  is 
therefore  quite  clear  that  no  part  of  the  demand  which 
accrued  in  his  lifetime  could,  either  before  or  after  bis 
death,  be  recovered,  because  there  never  existed  any  legal 
contract:  The  contract  which  did  exist  is  only  available 
in  equity.  No  man  can  contract  with  himself;  and 
therefore,  he  cannot  bind  himself,  in  the  society  of  one 
set  of  persons,  to  another,  in  which  he  is  also  a  partner. 
And  the  objection  exists  against  his  representatives,  be* 
cause  it  goes  to  the  root  of  the  contract.  The  plaintiffc 
are  therefore  precluded  as  to  so  much  of  the  debt  as 
existed  at  the  time  of  Mr.  Bcacbcroffs  death;  and  the 
only  question  is,  whether,  as  to  what  remains,  they  be  en- 
titled to  sustain  this  action.  The  facts  are  that,  at  Beach- 
srojVs  death,  which  was  on  the  23d  of  July  1813, 
there  remained  a  balance  due  to  the  London  house  of 
•£6633  :  16/ :  Ad\  but  the  sttm  sought  to  be  recovered  is 
only  ^£4304  :  2/  :  Id.  At  Beach  croft's  death,  the  two 
houses  went  on,  as  if  hp  had  been  still  living,  so  that, 
though  in  point  of  law  a  new  account  had  been  opened, 


(a)  14  East,  830. 
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the  parties  in  fact  continued  to  transact  business  on  the  181& 

sfme  footing  as  before,  and  the  weekly  accounts  were     jiosavquet 
transmitted  on  that  principle.    On  the  5th  of  September  *- 

3813,  the  balance  in  favour  of  the  London  house  was 
£l  1872  :  Is :  &d. ;  which  shews  that  during  the  interval 
between  Beachcroffs  death  and  the  5th  of  September^  the 
advances  made  by  the  plaintiffs  exceeded  the  sum  which 
they  now  seek  to  recover.  It  is  contended  for  the  de-  - 
fondants  that  the  action  cannot  be  sustained,  because, 
Beacbcroft  having  been  originally  a  partner  in  both  houses, 
either  the  whole  transaction  is  infected,  or  at  least  the 
payments  made  by  the  Barton  house  after  the  5th  of  Sep* 
Umber  are  to  be  applied  to  the  transactions  subsequent 
to  Beacbcreft's  death,  and  therefore,  the  remaining  claim 
is  only  for  part  of  the  balance  due  at  Beachcroffs  death. 
To  this  the  plaintiffs  answer  that,  though  a  larger  sum 
than  the  amount  of  their  present  claim  was  due  at  Beach' 
croft's  death,  and  though  the  accounts  continued  between 
the  two  parties  as  if  he  had  been  still  living,  yet  in  point 
of  law,  the  transactions  which  preceded  his  death,  were 
of  a  different  description,  and  raised  different  obligations, 
from  those  which  followed ;  and  therefore,  that  the  plain- 
tiffs had  a  right  to  divide  the  accounts : — That  the  sums 
which  had  been  paid  by  the  defendants  were  paid  generally, 
without  any  specific  appropriation  by  either  party  to  one 
set  of  accounts,  or  the  other  ;  that  it  was  therefore  paid 
ad  modum  recipients >  and  consequently  the  plaintiffs  wer? 
at  liberty  to  strike  off  so  much  from  what  was  due  at 
Beachcroft's  death,  and  enforce  the  demand  which  ha4 
arisen  since  that  period.  To  this,  I  think*  there  is  no 
legal  answer,  and  that  on  this  view  of  the  case,  therefore, 
the  plaintiffs  are  entitled  to  recover. 

Mr.  Justice  Dallas. — I  am  quite  clear  upon  this  case, 
and  the  merits,  in  my  view  of  it,  lie  in  one  sentence. 
There  was  no  specific  appropriation  of  what  the  defend- 
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1816. 


BOSANQUET 
0. 

Wray. 


ants  have  paid,  and  the  plaintiffs  have  a  right  to  apply  it, 
if  they  chuse,  to  the  former  account.  * 

%  Mr.  Justice  Pajlk  and  Mr.  Justice  Burrough  con- 
curred. 

Judgment  for  the  plaintiffs. 
Mr.  Serjt.  Bosanquet  moved  to  enter  up  judgment  on 
the  four  first  counts,  in  which  the  name  of  R.  Beacbcnfi 
was  omitted;  and  the  Chief  Justice,  on  consideration, 
said  that  though  the  more  regular  way  would  have  been 
to  move  to  that  effect  before  his  Lordship,  yet  as  this 
was  a  case  reserved  for  the  consideration  of  the  court,  he 
thought  the  court  might  direct  how  judgment  should  be 
entered. 


Monday, 
May  27. 

A  defendant  can- 
not move  to  arrest 
a  judgment, 
awarded  on  de- 
murrer,— 
whether  general 
or  special,— on 
an  objection     , 
which  might 
have  been  taken 
advantage  of  on 
arguing  the  de- 
murrer. 


CRESWBLL  V,  PACKHAM. 

Mr.  Serjt.  Heyivooa\  on  a  former  day  in  this  term,  had 
moved  in  arrest  of  judgment  on  several  grounds,  the 
principal  of  which  was,  that  the  agreement,  on  which  the 
action  wis  brought,  had  been  entered  into  between  the 
defendant  and  eight  other  persons,  whereas  the  action 
was  brought  by  one  only. 

Mr.  Serjt.  Best  now  shewed  cause  against  the  rule,  and 
made  a  previous  objection,  that  there  had  been  judgment 
on  demurrer,  after  which  the  defendant  couldjiot  move 
to  arrest  the  judgment,  according  to  Edwards  v.  Blunt  {a). 

Mr.  Serjt.  Heywood  said  that  the  reason  given  for  that 
decision  was,  that  the  exception  might  have  been  taken 
on  arguing  the  demurrer  •,  here  the  demurrer  was  general, 
and  judgment  had  been  taken  on  all  the  counts  generally; 
and  if  one  of  the  counts  were  bad,  judgment  might  be 


(a)  Sir.  425.* 
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arrested  on  that  count.     In  2  JW/.  Ah.  716,  tit.  TWo/  1816. 

(H.)  it  was  said  €  In  an  action  of  assumpsit*  if  the  parties      Creswell 
'  demur,  and  it  be  adjudged  for  the  plaintiff,  on  which  a  ». 

1  writ  of  inquiry  of  damages  is  awarded,  on  the  day  of  the 
1  return  thereof,  the  defendant  may  shew  any  matter  in 
1  arrest  of  judgment ;  for  the  judgment  is  not  complete 
*  till  the  last  judgment}  for  the  first  is  only  an  award. 
1  Wolman  v.  Tye,  32  £/.  B.  R/  In  the  present  case,  the 
motion  was  made  before  the  time  for  signing  final  judg- 
ment. If  there  had  been  a  specific  objection  pointed  out 
by  special  demurrer,  he  admitted  that  the  defendant  could 
not  have  argued  it  again  in  this  shape. 

Lord  Chief  Justice  Gibbs. — The  doctrine  of  the  case 
of  Edwards  v.  Blunt  was,  that  if  the  defendant  can  avail 
himself  of  the  objection  on  demurrer,  he  shall  not  be 
permitted  to  do  it  oh  motion  in  arrest  of  judgment.   The 
question*  therefore,  is,  whether  this  objection  might  have 
been  taken  advantage  of  on  demurrer}  and  I  conceive 
that  it  might.    The  defendant  is  not  deprived  of  his 
remedy  by  writ  of  error,  and  it  is  of  greater  consequence 
that  the  court  should  abide  by  their  rule,  than  that  we 
should  grant  this  motion.  I  know  the  defendant  presents 
himself  with  the  additional  objection,  that  the  damages 
include  the  whole  declaration  generally;  but  still  the  ob- 
jection springs  from  what  might  have  been  argued  on 
demurrer,  and  I  think  it  is  convenient  to  adhere  to  our 
practice,  because  it  obliges  a  party  to  take  his  objection  in 
the  first  instance,  and  it  prevents  the  court  from  giving 
contradictory  judgments  on  the  same  subject.    For  if  this 
might  have  been  noticed  on  demurrer,  and  were  not,  it 
would  be  rather  inconsistent  to  give  a  judgment  on  this 
motion,  contradictory  to  what  we  gave  on  demurrer.  The 
motion  in  arrest  of  judgment  is  not  so  regular  a  course  of 
proceeding  as  a  demurrer.  , 

The  rest  of  the  court  concurred. 

Rule  discharged. 
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Afo»day»       pox  demandant;  bembow  tenant;  Earl  Gowbr  vouchee, 

fu^^?n!end  a  ^R'  Scx^t*  HfF***  moved  to  amend  this  recovery,  by 
recovery,  by  add-  adding  to  the  warrant  of  attorney  the  name  of  one  of  the 

m  rf  tte  ™nL  P^"  which  had  been  omitted  bv  ^^^  and  whi<* * 
which  had  been  appeared,  by  the  dedimus  potestatem  and  all  the  other  pro- 
warrant  of  at-       ceedings,  ought  to  have  been  inserted.    But  the  Chief 

torxiCy'       i .        Justice  said  that  the  court  would  not  give  a  different  effect 

Nor  would  ,  r  -  . 

they  permit  ihe     t0  tne  warrant  of  attorney,  from  that  which  the  parties 

wUrtSs^eK    had  Produced  5  that  if  the  effect  would  not  ^  ^ered  ty 
the  amendment,  there  was  no  necessity  to  require  it ;  and 

that  therefore,  they  would  not  depart  from  the.  general 

rule,  not  to  alter  this  instrument : — That,  as  to  suffering 

the  recovery  to  pass  without  the  amendment,  as  was 

suggested  by  the  learned  serjeant,  there  was  no  ground  to 

justify  such  a  step,  because  the  warrant  of  attorney  ought 

to  specify  with  precision  the  cause  in  which  the  party  was 

to  appear.    The  application  was  accordingly 

Rejected. 

The  court  will         The  court  had,  on  former  occasions,  signified  their  in- 

not  receive  any     ... 

application*  for     tentl°n  not  to  receive  amendments  of  this  kind  on  the  last 

0(7^™*  ;davof  term-  Their  lordships  now  expressed  this  inten- 
coveries,  on  the  ^on  more  decidedly,  and  desired  that  it  might  be  more 
last  day  of  term,  ^i-ictfy  observed.  They  said  that  amendments  of  fines 
and  recoveries  required  full  as  much  consideration  as  any 
other  proceedings,  and  that  it  was  impossible  to  give  them 
that  consideration  on  the  last  day  of  the  term,  when  there 
was  generally  so  great  a  pressure  of  other  business;  and 
that  therefore,  they  would  henceforth  listen  to  no  such 
applications  on  that  day. 

END  OP  EASTER  TERM. 
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Memorandum. 

in  this  term,  John  Huiloci,  of  Grafs-Inn,  Esquire,  was 
called  to  the  degree  of  serjeant  at  law,  and  gave  rings 
with  the  motto, '  Auspicium  tndiorit  avi* 
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Saturday, 
June  15. 

Recovery  of  *  the 

*  manor  of  A. 

*  and  eight 

«  messuages  in 

*  A*  amended, 
by  adding  the 
names  ofparishes 
in  which  the 
premises  are 
partly  situated j 
those  parishes 
being  comprized 
in  the  manor  of 
A. 


dowse,  demandant ;  llotd,  tenant ;  reeve,  vouchee. 

Mr.  Serjt.  Best  moved  that  this  recovery,  which  was 
suffered  in  Michaelmas  term,  39  Geo.  3.  of '  the  manor  of 
c  Akenbam,  with  the  appurtenances,  in  the  county  of 
c  Sufbli,  and  also  eight  messuages  &c.  &c»,  with  the  ap- 
'  purtenances  in  Akenham?  might  be  amended  by  adding 
the  words,  f  Hemington,  Witnesham,  Claydon,  Westerfieli% 
'  Whilton,  TkurUtotiy  Ipswich,  and  Henley ;'  on  an  affidavit 
which  stated  that  the  premises  were  partly  situated  in 
those  parishes,  which  parishes  were  all  comprized  in  the 
manor  of  Ahenham ;  *nd  that  it  was  the  intention  of  the 
parties,  that  all  the  lands  in  that  manor  should  pass. 

The  court  allowed  the  amendment,  but  required  the 
insertion  of  the  words  *  in  the  manor  of  Ahnhami  in 
order  to  confine  the  recovery  to  lands  within  the  manor. 


Saturday, 
June  15. 

Where  the  she- 
riff seizes  goods 
under  *Ji.fa.9 
and  keeps  pos- 
session at  trie 
defendant's  de- 
sire, to  enable 
him  to  pay  the 
debt  and  costs 
without  sale  $ 
the  defendant, 
after  such  pay- 
ment, may  rule 
the  sheriff  to  re- 
turn the  writ. 


EDMUNDS  V.  WATS0K. 

Mr.  Serjt.  Copley  in  the  last  term,  obtained  a  role 
calling  on  the  defendant  to  shew  cause,  why  the  rule  to 
return  the  writ  of  fieri  facias  issued  in  this  cause,  and 
directed  to  the  late  sheriff  of  the  county  of  Xork,  should 
not  be  discharged,  on  an  affidavit  which  stated,  That 
the  sheriff's  officer,  on  the  18th  of  November  last,  took 
possession  of  the  defendant's  vessel;  that  on  the  20th  the 
defendant  authorized  him  to  keep  possession  for  eight 
days,  in  order  that  he  might  be  enabled  to  pay  the  sum 
mentioned  in  the  warrant,  with  sheriffs'  poundage  and 
costs,  so  as  to  prevent  a  sale 5  and  that  the  defendant 
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did  pay  the  same  on  the  2 1st  and  22d  of  November,  on  181& 

which  he  received  possession  of  his  vessel. — Alcbin  v.       Edmonds 
JiPifiZf  (a)  was  cited  in  support  of  the  application.  w  tsoh 

The  Solicitor-Germrml  now  shewed  cause,  and  said  that 
in  i4fc£f*  v.  Wells y  the  parties  had  compromised  the  action, 
and  the  motion,  therefore,  was  considered  as  an  attempt 
to  deprive  the  sheriff  of  his  poundage.  Here,  the  sheriff 
having  received  the  money,  it  was  as  much  a  levy  as  if 
the  goods  had  been  Sold;  for  the  sale  made  no  necessary 
part  of  the  levy ;  and  he  wa$  bound  to  make  his  return, 
in  order  that  it  might  appear  on  the  files  of  the  court 
how  much  he  had  levied.  Either  party  had  a  right  to  in- 
sist on  it,  without  stating  his  reasons  for  it.  . 

Mr.Serjk  Copley,  contritt  said  that  thi^w^s,  in  substance, 
the  same  case  as  Alcbin  v.  Wells ;  that  it  was  not  pre- 
tended that  the  sheriff  h^d  not  paid  over  the  money  to 
the  plaintiff;. and  indeed,  if  it  had  t>een  otherwise,  the 
plaintiff1  would  have  ruled  the  sheriff  to  return  the  writ- 
Lord  Chief  Justice  Gib^s-— I  think  the  defendant  is 
entitled  to  have  the  writ  returned*  and  for  this  reason: — 
Supposing  the  writ  to  have  been  returned,  the  sheriff  must 
shew  what  he  has  done  with  the  money ;  that  is,  I  pre- 
sume, he  must  shew  that  hp  has  paid  it  over  to  the  plaintiff;, 
and  if  so,  the  defendant  is  discharged-  But,  till  that  appears 
to  have  been  done,  the  defendant  may  still  remain  in  some 
danger.  Letitoiot  be  supposed  that,  in  sa  deciding,  we  say 
that  the  sheriff  has  done  wfoog  $  we.  say  nothing  about 
that :  We  only  .decide  that  the  defendant  is  entitled  to  call  . 
on  the  sheriff  to  state  what  he  has  {lone. 
Per  Curiam, 

.     ,  Rule  discharged,  without  costs. 

II  I  I     II       Ill  ■   ll     ■     I    '    '  »l   I  '     ll' I  !■■! f 

(a)*  ft  ft' 470. 
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1815. 


Wednesday, 
June  19. 

A.  assigns  his 
effects  to  &. 
for  the  benefit 
of  his  creditors, 
and,  among 
other  things,  a 
lease  of  a  farm 
from  C,  which 
contains  a  cove' 
riant  not  to 
assign,  without 
C.'s  consent  in 
writing,  £.  agrees 
to  assign  the 
lease  to  D.'s 
nominee ;  D.  to 
pay  the  expence 
of  the  assign- 
ment, and  180/. 
on  a  day  certain 
for  the  improve- 
ments and  ma- 
nure ;  to  take 
the  crops  at 
a  valuation ; 
and  to  have  im- 
mediate posses- 


MASOM  V.  CORDBR. 

This  was  an  action  on  a  special  agreement,  and  the 
declaration  stated, — That  by  an  agreement,  dated  the  8th 
of  April,  1815,  the  plaintiff  agreed  to  assign  over  to  any 
person  named  by  the  defendant,  the  lease  of  a  farm  in 
Greensted,  in  the  county  of  Essex,  under  a  lease  from 
J.  Quincey  to  J.  Scruby,  and  the  defendant  agreed  to 
take  the  same  on  the  following  terms :  He  was  to  pay 
the  expence  of  the  assignment)  the  sum  of  ^180  by 
the  28th  of  April  for  the  improvements  and  manure, 
and  to  pay,  by  the  29th  of  September,  for  the  grass 
then  growing,  the  clover,  and  two  acres  of  tares,  at 
the  rate  of  £S  per  acre,  and  to  take  the  wheat  and  bean 
crops  at  a  valuation,  and  pay  for  the  same  by  the  25th 
of  December  then  next :  And  the  plaintiff  engaged  to  pay 
all  the  rent,  tithes  and  rates,  up  to  Michaelmas  then  next : 
And  it  was  further  agreed  that  the  defendant  should 
have  immediate  possession,  and  receive  the  rent  of  the 

The 


«on.— HWdthat,  kouse  (faen  underlet)  from  the  25th  of  March. 
to  support  an  .  . 

declaration,  after  stating  mutual  promises  of  performance 


averred  that  the  value  of  the  grass,  clover,  and  tares,  at 
the  rate  aforesaid,  amounted  to  the  sum  of  -£200 ;  that  the 
value  of  the  wheat  and  bean  crops,  on  valuation,  amounted 
to  £96 : 4/.;  and  that  the  defendant  had  gathered  and 


action  on  this 
agreement,  B. 
must  shew  that 
he  had  obtained 
C.'s  consent  in 
writing  to 
the  assignment ; 

taken  possession  taken  the  said  grass,  clover,  and  tares,  and  the  said  wheat 
h  dhe  pjemi8e8i;  **&  bean  crops,  respectively,  with  the  permission  of  the 
crops,  and  had  plaintiff:  And  though  the  plaintiff  had  always  been  ready 
i80/.^°f  ^  to  P***?1™  *"*  I*1*  of  «*•  agreement,  and  had  tendered 
and  offered  to  assign  over,  and  execute  an  assignment  of 
the  said  lease,  to  any  person  whom  the  defendant  might 
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name,  and  had  paid  all  the  rent,  tithes,  and  rates,  up  to  18l6# 

Michaelmas  aforesaid ;  and  though  the  defendant,  imnie-  Masojt  . 
diately  after  the  making  of  the  said  agreement,  had  been  Cor'mju 
put  into  possession  of  thfe  farm  by  the  plaintih*  and  had 
received  the  rent  of  the  said  house  from  the  said  25th  of 
March : — Yet,  that  the  defendant  had  refused  to  nominate 
an  assignee,  or  accept  of  an  assignment  of  the  said  lease j 
and  would  not,  though  often  requested,  pay  the  said  sum 
of  <£  180,  for  the  improvements  and  manure,  nor  the  sum 
of  ^200,  being  the  value  of  the  grass,  clover  and  tares  % 
nor  the  sum  of  £§6:  4*.,  being  the  sum  at  which  the 
wheat  and  bean  crops  were  valued.  The  declaration  also 
contained  counts  for  the  sale  of  leasehold  premises  and  of 
growing  crops,  and  on  an  account  stated. — The  defendant 
to  the  first  count  pleaded, — as  to  all  but  <£&0,  non  assump- 
sit; and,  as  to  that  sum,  a  tender. — To  the  other  counts 
he  pleaded jforf,  non  assumpsit f  and  stamdty  a  set  off! 

At  the,  trial  of  the  Cause,  before  Mr*  Justice  Abbott,  at 
the  hist  assises  for"  the  county  of  Essex*  it  appeared  that 
J,  Scruty,  being  tenant  of  the  farm  in  question  to  J. 
Qitincey,  and  having  become  insolvent,  had  assigned  his 
effects,  including  the  lease  from  Sfyincey,  to  the  plaintiff 
for  the  benefit  of  his  creditors  ;  that  T.  H agger,  being  in 
treaty  for  the  lease  of  the  farm,  employed  the  defendant 
a  his  agent  to  purchase  it,  in  consequence  of  which,  the 
agreement,  as  stated  in  the  declaration,  was  entered  into 
between  the  plaintiff  and.  defendant ;  that  in  pursuance 
of  the  agreement,  the  defendant  was  put*  into  possession 
of  the  farm,  and  the  lease  was  handed  over  to  him  on  the 
21st  of  Aprils  and  by  him  to  Haggis  attorney ;  that  the 
defendant*  on  the  20th  of  May,  paid,  and  took  a'  re- 
ceipt for,  the  sum  of  ^£100,  ( in  part  payment  of  the 
'  consideration  money,  by  the  said  TV  Hagger?  that 
the  plaintiff  tendered  an  assignment  of  the  lease,  but 

a  a2 
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1816*  Lord  Chief  Justice  Gibbs.— I  think  that,  under  the 

%j7^H        circumstances  of  this  case,  there  ought  to  be  a  new  trial ; 

v.  and  I  am  the  rather  inclined  to  be  of  that  opinion,  on 

or»«k.       account  of  the  ground  on  which  my  brother  Best  has 
very  candidly  rested  his  argument :  For  he  does  not 
contend  that  the  plaintiff  proved  his  ability  to  assign, 
but  only  that  .such  proof  was  not  necessary,  under  the 
circumstances,  to  the  support  of  this  action.    The  action, 
however,  cannot   be   maintained,   unless  the  plaintiff 
actually  did,  or  was  enabled  to  do,  what  he  had  slip 
lated  to  perform.    A  man  might  certainly  agree  to  pur- 
chase  a  lease  of  another  with  the  covenants  as  they  stand, 
but  the  question  is,  whether  the  defendant  be  bound  to 
take  an  assignment  of  a  lease,  which  contains  a  covenant 
which  would  make  such  assignment  void.    The  plaintiff 
must  prove  his  case,  as  declared  on;  now  he  complains 
in  his  declaration  that  the  defendant  had  agreed  to 
take,  not  a  new  lease,  but  an  assignment  of  the  original 
one ;  he  is  therefore  bound  to  prove  his  readiness  and 
ability  to  assign  the  latter.    The  onus  was  on  him  to 
do  every  thing  that  was  necessary  to  make  the  assign- 
ment valid,  particularly  to  obtain  the  consent  of  the 
landlord ;  and  his  obtaining  a  derivative  lease,  instead 
of  an  assignment  of  this  one,  was  not  tantamount  to 
a  performance  of  his  undertaking ;  because  the  defend- 
ant, ot  his  nominee,  would  have  become  an  original 
lessee,  instead  of  an  assignee,  and  might  therefore  hate 
been  subject  to  burdens,  to  which  he  would  not  ha* 
been  liable  in  the  latter  character.    It  follows,  therefore, 
that  the  action  cannot  be  supported,  unless  the  plaintiff 
shew  that  he  was  ready  and  able  to  make  an  assignment, 
with  the  consent  of  the  original  lessor  in  writing.    Th^ 
may  be  done  on  a  future  occasion,  but  it  does  not  appear 
to  have  been  proved  on  this  trial  \  and  therefore,  without 
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saying  any  thing  on  the  merits,  I  think  there  should  bt  Z£ 

a  new  trial.  Mason 

The  rett  of  the  court  concurred. '  Corder 

Ride  absolute  (*). 

(a)  Set  Standlyv.  Hemington,  anli,  876. 


Thursday, 
CREW  V.  ATTWOOD.  June  20. 

M*.  Serjt.  Lens  shewed  cause  against  a  rale  which  had  ^ff^lfg.f' 

been  obtained  by  Mr.  Serjt.  Best$  to  set  aside  an  interlo-  the  plaintiff  may 

•    ,  .  .  -  -         *  .     file  his  declara- 

cutory  judgment  in  this  case,  and  the  subsequent  prttceed-  tion  on  (ne  (ast 

ings,  far  irregularity.    The  writ  was  returnable  on  the  return  of  the 

B  J  term,  or  on  the 

morrow  of  the  Ascensiony  24th  of  Mayy  being  the  last  day  after  such 

return    of  Easter  tehnj  the  declaration  was  delivered  in  !?ttt™  Jnand' if 
1  that  fall  on  a 

London  9  on  the  25th  of  May,  which  was  on  a  Saturday;  Sunday,  then  on 

an  appearance  was  entered  on  the  30th,  a  plea  demanded  wiethon*emitling 

on  the  31st,  and  judgment  signed  for  want  of  a  plea.—  the  defendant  to 

The  question  was  whether,  under  these  circumstances,  And  this  rule 

the  defendant  was  entitled  to1  an    imparlance.— The  fpp|j«  equally 

*°  Easter  term, 
plaintiff  contended  that  the  right  to  an  imparlance  was  as  to  any  other. 

taken  away  by  the  rule  of  Hilary,  35  Geo.  3.  {a). — The 


(a)  Hil  35  Geo.  3.  '  It  is  ordered,  That  upon  all  process  sued 
'  out  of  this  court,  returnable  the  Ian  return  of  any  term,  if  the 
'  plaintiff  declare  in  London  or  Middlesex,  and  the  defendant  live 
'  within  twenty  miles  of  London,  the  defendant -shall  plead  within 

*  four  days  after  such  declaration  filed  or  delivered,  with  notice  to 

*  plead  accordingly,  without  any  imparlance,  provided  such  de- 
'  claration  be  filed  or  deliverer!  on  the  clay  of  such  return  [or  on  the 
'  day  next  after  such  return,  in  case  the  same  shall  not  happen  on  a 
'  Sunday,  in  which  case  the  plaintiff  shall  have  the  whole  of  the 
'  day  following]  to  file  or  deliver  such  declaration  as  aforesaid.— 

*  And  in  case  the  plaintiff  declare  in  any  other  county,  or  the 
'  defendant  live  above  twenty  miles  from  London,  the  defendant 
4  shall  plead  within  eight  days  after  the  declaration  filed  or  delivered* 
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1616. 


Crbw 

1      IT. 

Attwood. 


defendant  insisted  that  that  rule  gave  the  plaintiff  liberty 
to  declare  on  the  day  after  the  return  day,  only -when  the 
'return  day  itself  was  on  a  Spnday,  according  to  the 
statement  of  the  rule  in  Peacock's  Roles  and  Orders  of 
C.  jP.,  and  according  to  Imptfs  Practice. 

Lord  Chief  Justice  Gibbs,  however,  said  that  the 
object  of  that  rule  was  obviously  to  give  the  plaintiff  the 
day  after  the  last  return  day  for  filing  his  declaration; 
and  if  that  day  happened  on  a  Sunday,  he  might  have 
the  Monday  for  that  purpose;  that  the  rule  applied 
equally  to  Easter  term  as  to  any  other,  the  latter  part  of 
it  being  only  for  the  purpose  of  putting  the  fourth  re- 
turn of  that  term  on  the  same  footing  as  the  three  first  j- 
and  therefore,  that  the  defendant  was  not  entitled  to  an 
imparlance*— -Per  Curiam, 

Rule  discharged. 


'  with  notice  to  plead  accordingly,  without  any  imparlance,  pro* 
*  vided  such  declaration  be  filed  or  delivered  as,  aforesaid.  And  it  is 
'  further  ordered  that  the  rules  now  in  force,  respecting  the  times  of 
'  declaring  and  pleading  upon  any  process  returnable  the Jtrtt,tectnd, 
4  or  third,  return  of  any  term  shall  also  extend  to  th^  fourth  return  of 
'  Easter  term.1— This  is  a  copy  of  the  order  verbatim,  as  signed  by 
the  judges,  and  as  taken  from  a  copy  in  the  possession  of  Mr. 
Secondary  Gr\jjUh.  In  2  H.  B.f  55  i,  there  is  a  copy  of  this  rule ;  bat 
there,  instead  of  the  passage  above  inserted  between  hooks,  ii  the 
following ;  the  result,  however,  being  the  same  in  both  :  [*  or  on  the 
4  day  next  after  the  same,  unless  such  return  day  shall  happen  on  a 
'  Saturday,  in  which  case,  the  plaintiff  shall  have  the  whole  of  the 
'  Monday  following']— In  Peacock'%  collection  of  the  Rules  and 
Orders  of  the  Common  Pleas,  the  passage  is  ['or  on  the  day  after 
4  such  return,  in  case  the  same  shall  happen  on  a  Sunday,']  which 
aoBveyt  a  directly  contrary  meaning  to  that  intended.  In  ZW* 
Practice  345, 6th  edit,  the  rule  is  stated  correctly. 
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1816. 


BUTTON  and  others,  assignees  of  strombom,  a  bankrupt,        Junc  |£ 

V.  BRAGG. 

% 

This  was  an  action  of  trover,  to  recover  the  value  of  -A*  the  owner  of 

•2  a  sniP»  charters 

seventy  pipes  of  wine.     The  declaration  contained  two  her  to  B.  for  a 

counts,  the  first  stating  the  wine  to  be  the  property  of  the  ^f*  th^Ctoe" 

bankrupt,  the  second,  the  property  of  the  plaintiffs,  as  his  qf  Good  Hope, 
rr»  .11..  e       i        out  a«d  home, 

assignees.    The  cause  was  tried  at  the  sittings  after  last  for8,ioo/. 

Michaelmas  term,  at  Guildhall,  before  Lord  Chief  Justice  '"^i'.*0  ** 

...  .        P*1"*  i  hy  bills  at 

GihhSf  when  a  verdict  was  found  for  the  plaintiffs,  subject  two  months ;  ± 

to  the  opinion  of  the  court  on  a  case  which,  in  substance,  ^^jjjj  "rom  the 

was  as  follows  :  clay  of  her  clear- 

/.  Strombom  committed  an  act  of  bankruptcy  oh  the  5th  j  j*  y^9  within 

of  May  1815,  and  the  commission  issued  on  the  25th  of  j*n  jjay*  after  her 

August  following.    The  defendant,  being  owner  of  the  Cape;  and  £  by 

ship  Neptune,  on  the  30th  of  September  18H,  chartered  JjjJ}*^*^ 

her  to  the  bankrupt  for  a  voyage  from  London  to  the  her  return  to 

Cape  of  Good  Hope,  where,  after  the  delivery  of  the  out-  ^^f;^ 

ward  cargo,  she  was  to  take  in  a  cargo  for  London;  the  freight, and  B. 

master  having  liberty  to  reserve  the  cabin  for  his  sole  use,  due  performance. 

and  the  usual  accommodation  for  his  crew  and  ship's  The  ship  arrives 

stores;   and  seventy  running  days  in  the  whole  being  discharges  her 

allowed  for  loading  and  discharging  the  outward  and  carg°»  aQd  takes 

&  °    °  in  a  return 

homeward  cargoes.     The  bankrupt  covenanted  to  pay  cargo,  con- 

i?2,100  freight  for  the  voyage  out  and  home,  with  5  per  g^^difterent 

cent,  primage,  as  follows ;  one  fourth  by  good  bills  on  persons  on 

...  freight,  and 
partly  of  70  pipes 
of-wine,  consigned  to  B.,  of  which  16  pipes  are  shipped  on  3d  Mcy,  14  on  the  5th, 
and  38  on  tbeluh.  2J.  commits  an  act  of  bankruptcy  on  the  5th  of  May.  The  bills 
for  the  two  first  instalments  are  dishonoured;  the  third  instalment  is  paid,  bat  no 
satisfaction  for  the  last.  The  ship  arrives  in  London^  and  A.  claims  a  lien  on  the  wine 
for  the  hire  of  her.— Held  that  the  ship  being  chartered  for  the  voyage,  B.  was  owner 
pro  hoc  vice,  and,  therefore,  that  A.  had  no  tien  on  his  goods. — Qucere,  whether 
the  agreement  for  the  hire  of  the  ship  was  such  as  would  have  destroyed  jf%.  right  to 
a  Men.— Quarc  also,  whether  A.  could  have  claimed  a  lien  oh  those  goods  which  were 
•hipped  on  the  day  of,  but  after,  the  act  of  bankruptcy.  ^ 


HUTTOW 

v.. 
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18I(J.  London^  at  two  months  date ;  one  fourth  by  good  bills  on 

London,  at  four  months  from  the  day  of  the  vessel  being 
cleared  out  from  the  Custom-house  of  London ;  one  fourth 
Bra  go.        ^y  government  or  approved  bills  On  London,  as  customary, 
within  ten  days  after  the  cargo  should  have  been  duly  dis- 
charged at  tl^e  Cape;  and  the  remainder  by  good  bills  at 
three  months,  from  the  day  of  the  vessel  being  reported  in- 
wards at  the  port  of  London.    The  freighter  to  be  at  liberty 
to  keep  the  ship  on  demurrage     days,  paying  £?j  :  1  Ss :  6i 
per  day  in  London,  and  £l :  Is  abroad.    For  the  due  per- 
formance of  all  the  articles,  covenants,  and  agreements  in 
the  charter-party,  the  owner  bound  the  vessel  and  her 
freight,  and  the  freighter  bound  the  goods  to  be  laden  on 
board  her,  the  one  to  the  other, — The  ship  cleared  out- 
wards on  the  29th  of  October  1814,  addressed  to  Messrs. 
Reynolds  *nd  Murray,  the  bankrupt's  correspondents  at 
the  Cape,  where  she  arrived  on  the  15th  of  March  1815. 
She  completed  the  discharge  of  her  outward  cargo  on  the 
l6th  of  April,,  began  to  take  in  her  return  cargo  on  the 
18th,  completed  it  on  the  12th  of  May,  cleared  from  the 
Cape  on  the  16th,  arrived  in  the  port  of  London,  and  was 
reported  inwards  at  the  Custom-house,  on  the  8th  of 
August  following,  and  finished  the  discharge  of  her  home- 
ward cargo  on  the  25th  of  the  same  month.    The  return 
cargo  consisted  partly  of  goods  belonging  to  various  per- 
sons, for  which  the  master  signed  the  usual  bills  of  lading) 
deliverable  to  them  on  paying  freight  to  the  bankrupt's 
order  t  and  partly  of  the  seventy  pipes  of  wine  in  question, 
which  were  shipped  by  Reynolds  and  Murray  on  the 
bankrupt's  account  and  consigned  to  him,  and  of  which 
eighteen  were  shipped  on  the  3d  of  May  1815,  fourteen 
on  the  5th,  and  thirty-eight  on  the  8th :  And  all  of  them, 
by  the  bills  bf  lading  dated  the  1 3th  of  May,  and  indorsed 
by  Reynolds  and  Murray  to  the  order  of  the  bankrupt} 
were  made  deliverable  to  order  or  assigns,  on  payment  of 
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freight  to.  the  order  of  the  shippers,  as  per  indorsement*  1&161 

Some  of  the  goods  were  loaded  in  the  cabin  and  dteeragfe       Hvttok 
of  the  ship,  reserved  by  the  charterparty,  the  freight  of  v> 

which  amounted  to  -£60:  5s :  1 d. — On  the  2d  of  JVinwn-'        B**co' 
ber  IS  14,  the  defendant  drew  on  the  bankrupt  two  bills 
for  &55\  :  5s  each,  being  each  one  fourth  of  the  freight 
and  primage,  at  two  and  four  months  date  respectively, 
payable  to  the  defendant's  order,  which  the  bankrupt 
accepted.   The  master  of  the  Neptune  received  from  Rey- 
nolds and  Murray  another  sum  of  £55  i : 5/,  being  one 
other  fourth  part  of  the  freight  .and  primage.    No  pay* 
ment  was  made*  or  bill  given,  for  the  remaining  fourth 
part.     The  two  bilk  dated  the  2d  of  November  were  dis- 
honoured.   When  that  at  two  months  date  became  due, 
it  remained  in  the  hands  of  Heath  and  C*.»  ship-brokers, 
who  had  discounted  it  for  the  defendant,  and  who,  oh 
its  being  dishonoured,  debited  the  defendant  \vith  the 
amount,  and  agreed  to  hojd  h,  at  the  joint  instance  of 
the  plaintiffs  and  defendant.    Previously  to  that  at'  four 
months  becoming  due,  the  bankrupt  applied  to  the  de- 
fendant to  redew  it,  and  it  was  ultimately  arranged  that 
two  other  bills,  for  £551 :  5s  each,  .should  be  drawn  by 
the  defendant  on  the  bankrupt,  and  that  by  the  money 
raised  by  them  the  original  bill  at  four  months  should  be 
taken  up.    This  was  accordingly  done  by  two  bills,  one 
at  six  months  from  the  2d  of  December  1814,  the  other 
at  five  months  from  the  3d  of  March  1815;  and  the 
bankrupt  drew  on   the  defendant  for  the  balance  due 
from  the  latter  to  the  fonner  in  respect  of  the  two  last- 
mentioned  acceptances  o(dS55l :  5s  each,  after  satisfying 
the  original  bill  at  four  months,  difference  of  the  interest 
and  .charges.    The  bankrupt's  two  last-mentidned  ac- 
ceptances for  £551 :  5s  each,  at  five  and  six  months  date, 
were  also  dishonoured :  The  former  was  taken  up  by  the 
defendant;   the   latter  remained  outstanding,  as  well 
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1816.         against  the  defendant  as  against  the  bankrupt.— On  or 
about  the  8th  of  August  1815,  the  defendant  caused  the 
v~  seventy  pipes  of  wine  to  be  landed  out  of  the  ship,  and 

Baago.  entered  in  his  own  name  in  the  London  docks.  Previously** 
the  commencement  of  this  action,  the  plaintifrs  demanded 
die  wine,  and  at  the  same  time  tendered  to  the  defendant 
•£701 :  10*,  in  satisfaction  of  any  lien  or  demand  which 
he  might  have  on  them*  The  defendant  contended  that 
he  had  a  lien  for  the  outstanding  acceptances,  and  also  for 
the  cabin  and  steerage  freight  and  the  demurrage,  as  well 
as  for  the  last  fourth  part  of  the  freight  and  primage,  or 
an  approved  bill  for  the  amount  \  and  that,  at  any  rate, 
the  tender  made  to  him  was  not  equal  to  his  lien  upon 
the  wines  i  and  therefore  refused  to  deliver- them.  The 
amount  of  the  demurrage  and  detention,  supposing  the 
detention  to  be  taken  at  the  same  rate  as  the  demurrage 
specified  in  the  charterparty,  wfcs  £2&7 :6* :  The  specified 
demurrage  was  «£l47. — The  question  for  the  opinion  of 
the  court  was,  whether  the  plaintifis  were  entitled  to 
recover;  if  so,  the  verdict  to  standi  the  plaintiffs  under- 
taking to  pay  such  part  of  the  ^701 :  lQi,  as  the  court 
should  determine  the  defendant's  lien  to  amount  .to ;— if 
otherwise,  a  nonsuit  to  be  entered. — The  case  came  on 
for  argument  w  a  former  day  in  this  term. 

Mr.  Serjt.  Betty  for  the  plaintiffs,  contended  that  the 
defendant  was  not  entitled  to  any  lien  on  the  bankrupt's 
goods.  First 9  there  could  be  no  lien,  where  there  was 
a  special  agreement;  because  then  the  party  was  person- 
ally liable*,  Bremin  v.  Currant  (a) :  He  also  cited  PbtiBps 
v.  RodU  (*),  and  Birlty  v.  Gladstone  (?)  to  this  point,  and 
also  as  applicable  to  the  defendant's  claim  for  demurrage. 
In  the  latter  case,  it  was  decided  that  the  clause  in  the 


(o)  7Viii.  fd  Geo.  *.  Bull.  N.  P.  45. (6)  lb  East,  547" 

(c)  3  Jf.  &  $.  ZQ*. 
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tharterparty,  by  which  the  owner  bound  the  vessel  and  1810. 

freight,  and  the  freighter  bound  the  goods,  did  not  create        Hutto* 
a  lien;  because,  as  the  owner  might  detain  the  goods,  ». 

but  the  freighter  could  not  detain  the  ship,  the  remedy 
by  way  of  Hen  would  not  be  mutual  (*).     It  was  incon- 
sistent with  common  sense  that  a  lien  should  exist,  except 
where  payment  was  to  be  made  on  delivery.— But  secondly^ 
if  the  defendant  had  any  claim,  it  was  rather  a  case  of 
mutual  credit,  within  stat.  5  Gto.  2.  r.  SO.  /.  28  (6),  which 
comprehended  the  doctrine  of  lien  and  went  still  Anther; 
but  to  fall  wkhin  that  statute,  the  mutual  credit  must  have 
existed  before  the  bankruptcy;  now  the  act  of  bank- 
ruptcy was  committed  on  the  5th  of  May,  and  the  goods, 
excepting  eighteen  pipes,  were  not  put  on  board  till  after- 
wards, for  the  fourteen  pipes  which  were  shipped  on  the 
5th,  must  be  taken  to  be  after  the  act  of  bankruptcy  com* 
mitted  j — the  day  could  not  be  divided.    [The  court  inti- 
mated an  opinion  that  it  might  be  divided,  if  necessary.] 
Then  -the  defendant,  who  was  the  odor  as  to  this  question, 
must  shew  that'the  act  of  loading  the  fourteen  pipes  pre* 
ceded  the  act  of  bankruptcy .   Besides,  the  bills  of  lading, 
which  were  made  out  to  the  bankrupt's  agents,  were  not 
indorsed  by  them  to  the  bankrupt  till  the  15th,  and  the 
bankrupt's  title  was  nbt'ctanptete  till  the  indorsement  of 
the  bills  of  lading.    [The  Chief  Justice,  however,  said 
that  the  bills  of  lading  must  be  taken  to  have  been  signed 
on 'the  day  when  the  goods  were  shipped;  that  Reynold* 
and  Cs.,  having  the  bills  of  lading  made  out  to  them, 
would 'be  trustees  for  the  bankrupt ;  and  therefore,  that 

(a)  Per  Lord  EUenborotgh,  3  M.  &&  210.  See  Abhott  on 
Shipping,  part  3,  c.  I,  art.  0  &  J. 

Co)  That  section  enacts  '  That  where  it  shall  appear  to  the  com- 
'  missioners,  that  there  has  been  mutual  credit,  or  mutual  debts, 

*  between  the  bankrupt  and  any  other  person,  before  the  bank* 
'  ruptcy,  ihecdmitusAftoners  or  the  assignees,  shall  slate  the  account, 
4  and  one  debt  may  be  set  against  another ;  and  the  balance  onjy  of 

*  such  account  shall  be  paiatji  either  side.* ' 
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18  tf.         the  goods  most  be  taken  to  be  the  property  of  the  bank- 

Hdttok       ruPfc ;  "^  ***• Ser^  ••  *****  Pw  UP  that  P°im0    At  "U 

«•  events,  however,  the  defendant  was  not  entitled  to  make 

Braoo.        rflis  claiin  Qf  |.^Q  Qn  wiut  ^  sapped  after  the  act  of 

bankruptcy  committed*  £i«»,  he  said,  was  a  minor  and 
derivative  right,  which  a  map,  having  the  sole  and  entire 
property  of  goods  in  him,  might  give  to  another  over 
those  goods :  Now  the  moment  he  had  committed  an  act 
of  bankruptcy,  the  jus  dilpontndi  was  gpne;  for  it  was 
tbsdrd  to  suppose  that  one  who  wa?  divested  of  all  con- 
trol over  the  goods  himself,  should  be  able  to  delegate 
a  partial  control  over  them  to  another.  The  giving  a 
lien  was  no  jniore  than  a  pledging,  whether  express  or 
implied,  for  it  was  giving  a  power  of  detention  till  some- 
thing was  either  paid  or  done;  and  it  was  an  incon- 
sistency to  say  that  a  man  could  make  his  goods  liable  to 
freight,  and  yet  could  not  pledge  them.  The  statute  to 
which  he  had  alluded,  he  said,  conSrarad  him  in  this 
doctrine,  since  it  was  intended  to  divest  tbj*  property 
entirely  out  of  the  bankrupt's  hands,  and  to  prevent  his 
doing  any  thing  to  the  detriment  of  the  rights  of  the 
assignees. — Thirdly^  he  contended,  on  a  mofe  general 
ground,  that  the  shipment  of  the  goods  did  not  create 
any  lien,  nor  any  mutual  credit  within  the*  statute  This 
Was  not  the  case  of  a  general  ship,  as  between  the  bank* 
ropt  and  defendant,  because  the  latter  had  covenanted  to 
let  her  to  the  bankrupt  for  the  whole  voyage.  She  was 
entirely  under  the  control  of  the  charterer,  who  directed 
when  the  voyage  should  begin,  and  when  it  should  ends 
and  he  could  not  distinguish  the  delivery  of  goods  mto-a 
chartered  ship,  from  a  delivery  into  a  hired  room.  The 
goods,  therefore,  were  not  to  be  considered  as  put  into 
the  defendant's  hands ;  on  the  contrary,  the  captain  had 
bound  himself,  by  the  biih  of  lading,  to*  deliver  the  goods 
to  the  order  of  the  bankrupt  jrrfo  poin,t  pf  law^bey  were 
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in  the  possession  of  the  person  who  owned  the  ship  for  ial6. 


HUTTpOf 


that  voyage,  and  the  defendant's  possession  of  them  was 
wrongful  from  the  beginning.  **"  v* 

Mr.  Serjt.  Lens  was  now  heard  for  the  defendant,  and  B*  AGG* 
insisted  that  he  was  at  least  entitled  to  a  lien  for  the  twp 
instalments  which  had  become  due  when  the  ship  ar- 
rived (a)>  add  that  such  lien,  if  it  existed  at  all,  was  not 
satisfied  by  the  two  bills  which  had  been  dishonoured.— 
Thejirst  proposition  on  which  the  plaintiffs  relied*— that 
where  there  was  a  special  agreement  there  could  be  no 
lien,  because*  the  party  was  personally  liable, — was  not  to 
be  taken  in  that  unqualified  sense  $  nor  was  it  applicable 
to  a  special  agreement  for  the  price  pf  freight,  which 
existed  in  almost  every  case,  and  on  which  the  freighter 
was  personally  KaWer  but  which  was  not  inconsistent  with 
the  right  of  lien.'  [Lord  C.  J.  Gifts*  There  is  always  a 
special  undertaking  to  pay  freight,  by  the  bill  of  lading; 
^nd  yet,  generally  speaking,  a  lien  exists  for  the  freight. 
But  where  a  certain  time  is  allowed  for  the  payment,  the 
lien  is  discharged*  There  is  a  passage  in  Bacqtt%  Abridg- 
ment, tit.  Trover,  (2?)  44,  which  supports  the  general  doc- 
trine on  which  the  plainrifla  rely.  '  If  a  person,  who  would 

*  otherwise,  have  a  right  to  detain  the  personal  chattel  of 

*  anotker,ibr  the  trouble  or  expence  he  has  been  at  con- 

*  cerning  it,  contract  to  be  paid  a  sum  certain  for  the 

*  trquble  or  expence,  he  does  thereby  waive  the  right  of 
«  detaining  the  chattel.'  2  Ret.  Ab.  92  M.//.  2.  6,  Cro. 
Car*  471,  Teh.  66,  are  cited  in  support  of  it.  I  have 
always  been  inclined  to  consider  this  doctrine  as  ap- 
plicable to  an  agreement  which  is  inconsistent  with  the 
right  of  lien.  But  let  me  not  be  misunderstood :  If  there 


(a)  The  defendant  did  not  insist  on  bis  claim  for  demurrage,  or 
for  the  ,cabin  and  steerage  freight. 
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be  an  agreement  to  pay  by  bills,  such  agreement  takes  away 
the  right  of  lien,  but  I  do  not  mean  to  intimate  any  opinion 
whether  the  lien  be,  or  be  not,  restored  when  the  bills  are 
dishonoured.] — Mr.  Serjt.  Lens  did  not,  he  said,  mean  to 
contend  that  the  owner  could  detain  the  goods  in  order  to 
see  whether  the  bills  would  be  honoured  omot,  but  that, 
where  the  bills  were  dishonoured  before  he  had  parted 
with  the  goods,  he  was  entitled  to  revert  back  to  his 
original  right  of  lien.    He  then  cited  Stevenson*.  BUke- 
hck  (*),  where  it  was  held  that  an  attorney's  lien  on  his 
client's  papers  was  not  extinguished  by  his  having  taken 
his  client's  acceptances,  which  were  dishonoured:  And 
the  distinction  was  there  taken  between  biUs  which  were 
still  running,  as  in  the  case  of  Gnvell  v.  Simpson  (b)  there 
cited,  and  bills  already  dishonoured.    He  also  mentioned 
a  case  of  Chace  v.  Westmotef  which  had  very  lately  been 
decided  in  the  court  of  King's  Bench,  whexe  it  was  held 
that  an  agreement  that  a  miller  should  be  paid  in  a 
particular  manner,  did  not  deprive  him  of  his  right  of 
lien.     The  clause  in  the  charterparty,  by  which  the 
owner  and  freighter  mutually  bound  the  ship  and  goods, 
respectively,  was  not  to  be  entirely  disregarded  j — it  at 
least  shewed  that,  though  there  was  an  agreement  to  pay 
a  specific  sum,  it  was  not  the  intention  of  the  owner  to 
give  up  his  right  of  lien. — Secondly*  as  to  the  question 
whether  the  lien  were  extinguished  by  the  bankruptcy, 
there  could  be  no  doubt  that,  with  respect  to  what  Iras 
shipped  before  and  on  the  3d  of  May,  the  lien  remained; 
and  as  to  the  rest,  independently  of  the  whole  transaction 
being  in  progress,  and  part  of  it  already-executed,  there 
was  at  least  sufficient  to  shew  that  thtire  had  been  a 
mutual  credit  between  the  parties  before  the  bankruptcy, 


(a)  1  M.  &  S.535.*—(b)  16  Fes.  27^ 
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as  in  Olive  v.  Smitb  (a).    [Lord  C.  J.  Gibbs.    In  that  case, 
the  mutual  credit  was  complete, — that  is,  the  debt  was 
incurred  and  the  policy  entrusted  to  the  defendants, — 
before  the  bankruptcy.]     This,  however,  was  not  so 
much  a  case  of  mutual  credit,  as  of  .lien.    [To  this  the 
court  assented.]    Then,  as  the  bankrupt  had  a  clear  au- 
thority over  the  goods  up  to  the  time  of  the  act  of  bank- 
ruptcy, it  lay  on  the  assignees,  and  not  on  the  defendant, 
to  draw  the  line,  and  to  shew  the  precise  time  when  his 
authority  ceased.    But  he  contended  that,  as  this  was  a 
transaction  for  the  benefit  of  the  whole  estate,  the  assignees 
could  not  adopt  that  part  of  it  which  was  most  beneficial 
to  themselves,  and  disavow  the  rest  of  it :  If  they  were  to 
have  the  benefit  of  the  goods,  when  brought  within  their 
reach,  they  must  perform  the  condition  on  which  they 
were  so  brought.    This  was  not  creating  an  interest  in  a 
third  person,  inconsistent  with  the  right  of  the  assignees : 
They  might  have  disavowed  the  whole  transaction ;  but 
as  they  had  not,— though  it  might  be  difficult  to  say  how 
far  the  defendant's  right  of  lien  extended, — he  was  at 
least  entitled  to  his  lien  on  so  much  as  was  shipped  before 
the  bankruptcy. — The  third  and  last  ground  on  which 
the  plaintiffs  had  relied  was,  that  the  bankrupt  was  owner 
for  this  voyage,  and  therefore  that  the  defendant  had 
no  right  of  possession  at  all*    But  he  contended  that  this 
was  no  more  than  the  common  case  of  an  owner  employ* 
ing  his  ship  in  the  carriage  of  goods,  which  he  undertook 
to  deliver  on  payment  of  freight ;  and  there  was  nothing 
in  the  contract  which  precluded  him  from  considering  the 
ship  as  his  own ; — at  all  events,  when  she  arrived  in  the 
river,  the  voyage  was  at  an  end.  [Lord  C.  J.  Gibbs.  There 
is  a  case  of  Parish  v.  Crawford  (*)  as  to  the  last  point, 


18X& 

HUTTOIf 

Br  aos. 


(a)  5  Taun.  56.— (6)  2  Str.  1861.   Bat  see  •  fuller  account  of 
it  in  Abbott  on  Shipping,  21, 3d  edit. 
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1816.  where  the  ship  was  chartered  far  the  voyage,  and  the 
charterer  took  in  the  plaintiff's  goods,  which,  either  from 
V.  ""  misconduct  or  accident,  were  lost.  The  plaintiff  brought 
Baaoo.  ^  act{ony  not  against  the  charterer,  bat  against  the  owner*, 
and  it  was  held  that  the  action  lay,  though  the  ship  had 
been  chartered.  That  case,  however,  has  been  a  good 
deal  questioned  (*). — Mr.  Justice  Park.  I  was  counsel  in 
a  case  of  Frozer  ▼.  Marsh  (*),  in  which,  though  the 
question  was  not  the  same,  I  considered  that  the  case  of 
Parish  v.  Crawford  was  overruled,  or  at  least  considerably 
broker*  in  upon.]  The  case  of  Parish  v.  Crawford,  he 
said,  supposing  it  to  be  law,  went  still  further  than  was 
necessary  for  the  present  occasion,  because  there  the 
question  was  between  a  third  party  and  the  owner,  and 
yet  it  was  held  that  the  chartering  the  ship  did  not  divest 
the  latter  of  the  ownership. 

Mr.  Serjt.  Best,  in  reply,  said  that  in  Stevenson  v.  Blake* 
lock,  the  bills  were  not  given  in  pursuance  of  a  previous 
agreement,  as  in  the  present  case ;  and  Lord  EUenhmno*gb> 
in  giving  judgment,  stated  the  general  rule  of  law  to  be, 
'  That  where  there  was  an  express  antecedent  contract 
*  between  the  parties,  a  lien,  which  grew  out  of  an  im- 
'  plied  contract  did  not  arise :'  That  case,  therefore,  was 
rather  in  his  favour.— -The  case  of  Parish  v.  Cravrfkrd 
must  be  considered  as  overruled ;  and  indeed  it  was  so 
inconsistent  with  the  numerous  cases,  in  which  the 
charterer  had  been  treated  as  owner  for  the  voyage,  that 
it  was  impossible  to  insist  upon  it. 

Lord  Chief  Justice  Gibbs. — It  is  not  necessary  to  con- 
sider the  distinctions  which  have  been  raised  between  the 
goods  which  were  delivered  before  the  bankruptcy,  and 
those  which  were  delivered  after  it;  nor,  with  respect  to 


(4)  See  J<me$  ▼.  Jones,  Abbott  23.— (b)  2  Camp.  517-     13 
East,  £38.  &  C. 
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those  which  were  delivered  on  the  day  on  which  the  act  181& 

of  bankrtfptcy  was  committed,  is  it  necessary  to  consider       „  Sm*mJ 
which  of  the  .two  acts  preceded  the  other ;  because  the  ». 

court  decide  on  the  general  ground,  clear  of  those  ques-        Bragg. 
tions,  viz.  on  the  question  of  lien. — The  plaintiff  contends 
that  the  defendant  is  not  entitled  to  any  lien  on  two 
grounds,  the  one  particular,  the  other  general.     The 
first  ground  rests  on  the  authority  of  a  dictum  in  Butler* 
Nisi  Priusy  from  which  it  is  contended  that  wherever 
there  is  a  special  agreement  for  the  freight,  the  party 
who  is  to  be  paid  in  that  special  manner  has  no  lien  on 
the  goods.    I  do  not  think  that  that  doctrine  can  be  sup- 
ported to  the  extent  to  which  those  general  terms  would 
carry  it ;  and  I  am  by  no  means  prepared  to  say  that,  in 
a  case  like  the  present,  the  owner  would  not  be  entitled 
to  his  lien.    But  it  is  unnecessary  for  me  to  give  an 
opinion  on  that  point,  because  I  think  that,  on  a  more 
general  ground,  the  defendant  has  no  right  of  lien.    The 
defendant,  being  the  owner  of  the  vessel,  chartered  her 
to  the  bankrupt  for  a  certain  sum,  which  was  to  be  paid 
by  different  bills  at  different  times  \  and  for  that  sum, 
the  bankrupt  was  to  have  the  use  of  the  ship  for  th* 
whole  voyage.   It  is  quite  clear  that  the  defendant  might 
have  put  her  up  as  a  general  ship,  might  have  filled  her 
withthe  goods  of  other  persons  for  freight  to  be  paid  to 
himself  on  his  own  terms ;  and  that  when  the  ship  re* 
turned,  the  owners  of  the  goods  could  not  have  taken 
possession  of  them  till  the  freight  was  paid.    But  it  is 
contended  that  as  the  charterer  had  put  some  goods  of 
his  own  on  board,  and  as  some  of  the  bills  which  he  had 
given  were  dishonoured  before  the  ship  arrived,  the  de- 
fendant may  seize  his  goods  till  the  amount  of  the  dis- 
honoured bills  should  be  satisfied.   That  claim  cannot  be 
supported,  unless  the  defendant  have  a  lien  on  the  goods, 
which  he  cannot  have,  unless  he  have  had  possession  of 

Bfift 
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1616.         them  j  and  he  cannot  have  had  possession  of  the  goods, 
w^v^  j£  ke  have  parteci  ^j^  tjie  possession  of  the  shij).  I  haw 

v.  been  in  expectation  of  hearing  some  case  cited,  where,  the 

Bragg.  charterer  having  put  goods  of  his  own  on  board,  it  had  been 
held  that  the  owner  could  detain  them  till  the  freight  was 
paid ;  no  such  case,  however,  has  been  cited,  and  we  must 
therefore  decide  the  present  case  upon  principle.  If  the 
case  of  Parish  v.  Crawford  had  been  unimpeached,  it 
would  have  been  strong  authority  to  shew  that  the 
possession  of  the  ship  remained  with  the  owner,  since  his 
liability,  as  owner,  remained  to  all  those  who  had  goods 
on  board.  But  that  case  was,  in  my  remembrance,  very 
much  doubted,  and  in  the  two  other  cases  which  have 
been  mentioned,  it  may  be  considered  as  overruled;  it 
cannot,  therefore,  now  be  cited  as  an  authority.— Nov 
barratry  cannot  be  committed  by  an  owner ;  and  there- 
fore if  the  master  be  part  owner,  he  cannot  be  guilty  of 
barratry.  A  question  arose  in  the  time  of  Lord  C  J* 
Mansfield,  whether  the  charterer  could  commit  barratry; 
and  the  opinion  of  the  court  was  that  he  was  to  be 
taken  as  owner  pro  hoc  vice,  and  therefore  could  not 
commit  barratry  (a).  The  result  of  that  decision  is, 
that,  in  the  present  case,  the  bankrupt  was  owner  if 
the  voyage,  and  if  he  were  6wner  before  the  bank- 
ruptcy, his  assignees  became  owners  after  it,  if  the 
contract  be  considered  as  still  continuing.  The  bankrupt* 
therefore,  put  his  goods  on  board  his  own  ship,  and  tiB 
those  goods  were  delivered,  the  voyage  was  not  completed. 
The  master  and  crew  were  bound  to  observe  his  order*) 
and,  as  Lord  Hardwkke  observed  in  Pakl  v.  Birch  (*),  the 
money  to  be  paid  to  the  defendant  was  rather  to  be  con- 
sidered as  rent  for  the  hire  of  the  ship,  than  as  freight. 


(a)  So  per  Lord  ElUnborough  in  Holbs  v.  Hannam,  3  Camp.  9s- 
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For  these  reasons  I  am  of  opinion  that  the  defendant  had  lsifl. 

no  lien  on  the  goods  in  question.  ^^ 

Mr.  Justice  Dallas. — This  case  has  been  argued  very  if. 

ably  and  very  much  at  large ;  and  as  to  some  of  the  cases  Bragg. 
which  have  been  cited,  if  it  were  necessary  to  consider 
them  with  reference  to  the  present,  I  should  have  wished 
to  have  had  time  for  consideration.  But  the  plain  ground 
on  which  this  case  is  to  be  decided  is  that  the  defendant, 
by  the  charterparty,  parted  with  the  ship  for  the  voyage, 
and  the  charterer  became  the  owner  until  the  godcls  were 
unloaded.  It  follows,  therefore,  as  a  legal  consequence, 
that  no  lien  existed  on  those  goods. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  It  is 
unnecessary  to  consider  the  previous  questions ;  it  is  suf- 
jScient  to  say,  with  respect  to  the  last  point,  that  the  de- 
fendant had  not  possession  of  the  ship.  With  respect  to 
Parish  v.  Crawford,  though  it,  was  not  necessary  absolutely 
to  overrule  it  in  Jones  v.  Jones f  yet  the  two  cases  are  quite 
inconsistent  j  and  in  Macktnvui  v.  Row  (a),  Lord  EUen- 
borougb  held  that  if  a  chartered  ship  be  put  up  by  the 
charterer  as  a  general  ship,  the  owners  are  not  liable  for 
the  non-delivery  of  goods  put  on  board  to  be  carried  on 
the  voyage,  unless  received  by  their  agents;  and  the 
counsel  acquiesced  in  that  decision,  though  they  were 
aware  of  the  case  of  Parish  v.  Crawford.  That,  therefore, 
is  an  express  authority.  In  Frazsr  v.  Marsh,  the  point 
was  not  the  same,  but  the  attention  of  the  court  was  drawn 
to  that  case,  and  I  remember  the  opinion  of  the  court  was 
that  it  could  not  be  sustained.  I  am  therefore  also  of 
opinion  that  the  claim  to  the  lien  cannot  be  supported. 
Verdict  for  the  plaintiff  to  stand. 
Mr.  Justice  Btirrough  was  absent  on  the  special  coin- 
mission  at  Ely. 


(«)  t  Camp.  488. 
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Saturday, 
June  83. 

Though  a  reple- 
vin-boud  be  ex- 
ecuted by  one  of 
the  sureties  only, 
it  is  nevertheless 
available  by  the 
sheriff  against 
such  surely. 


austen  Esquire,  sheriff  of  Surrey,  v.  haward. 

This  was  an  action  on  a  replevin  bond,  which  had  been 
entered  into  by  &  C.  Bromley,  the  plaintiff  in  replevin,  and 
by  the  defendant  and  H.  Browne,  as  his  sureties.  The 
defendant,  after  craving  oyer  of  the  bond  and  condition, 
pleaded  that  the  goods  had  been  distrained  for  rent,  the 
plaintiff  being  then  sheriff  of  Surrey  \  that  the  plaintiff 
caused  deliverance  of  the  goods  to  be  made  to  Brm- 
liy,  on  which  occasion  Bromley,  and  the  defendant  as 
his  surety,  executed  the  said  writing  obligatory  to  the 
said  sheriff;  but  that  the  same  was  executed  by  Bromlej 
and  the  defendant  only,  and  not  by  the  said  H.  Brovme, 
nor  by  any  other  person.  To  this  plea  the  plaintiff 
demurred,  the  defendant  joined  in  demurrer,  and  the 
case  now  came  on  to  be  argued. 

Mr.  Serjt.  Lens  was  about  to  argue  in  support  of  the 
demurrer,  on  the  ground  that,  however  deficient  in  Us 
•duty  the  sheriff  might  have  been,  as  between  himself  and 
the  avowant,  the  bond  was  good  as  against  the  obligor; 
but  the  court  called  on 

Mr.  Serjt.  Best>  in  support  of  the  plea.— The  sheriff's 
only  authority  to  take  these  bonds,  he  said,  was  by  stat. 
11  Geo.  2.  €.  19.  x.  23  (a) :  The  word  may  gave  him  the 
authority ,  the  word  shall  made  it  imperative  upon  him 
to  take  it  in  the  form  prescribed;  and  if  he  did  not  follow 


fa)  That  section  enacts, '  That  the  sheriff,  tec.  may  and  shall,  in 

*  every  replevin  of  a  distress  ./or  r«rt,  take,  in  their  own  names,  from 

*  the  plaintiff  and  two  responsible  persona  as  sureties,  a  bond  in 
'double  the  value  of  the  goods  distrained,  Sec/— The  plea,  in  this 
case,  had  originally  omitted  to  state  that  the  distress  was  for  rent; 
and  when  the  case  came  on  for  argument  in  last  Easter  term,  the 
court  held  the  objection  fatal ;  but  the  defendant  had  leave  to  amend, 
by  alleging  that  the  distress  was  for  rent 
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the  directions  of  that  statute,  the  bond  was  a  mere  nullity; 
—tt  all  events,  the  sheriff  could  not  enforce  it.  Now  the 
statute  required  him  to  take  a  bond  '  from  the  plaintiff, 
and  two  responsible  persons  as  sureties/  whereas  here, 
there  was  but  one  surety.  It  made  a  considerable  differ- 
ence to  the  obligor,  because  he  might  have  sued  his  co- 
obligor  for  contribution. 

Lord  Chief  Justice  Gibbs.— The  statute  of  Westminster 

has  prescribed  the  forms,  in  which  alone  the  sheriff  can 

take  security  for  the  party's  appearance  at  the  return  of 

the  writ,  and  has  directed  that  if  it  be  taken  in  any  other 

form,  it  shall  be  void ; ,  but  the  action  of  replevin  does 

not  fall  within  that  statute.    The  plaintiff  in  replevin  h 

bound  to  return  the  goods,  if  judgment  be  given  for  the 

avowant  in  the  suit  which  the  plaintiff  has  undertaken 

to  prosecute  with  effect.    The  sheriff  is  bound  to  take 

security  for  that  purpose,  and  the  statute  of  Geo.  2.  has 

directed  that  he  shall  take  a  bond  from  the  plaintiff  with 

two  sureties,  which  bond  the  avowant  may  require  to 

have  assigned  to  him :  And  if  he  fail  to  take  such  a  bond, 

he  is  answerable  over  to  the  avowant.    But  I  am  far 

from  thinking  that  that  statute  makes  a  bond  like  that  in 

question  void.    It  is  true,  the  obligor  cannot  resort  to 

his  co-obligor  for  contribution*  but  that  objection  would 

apply  to  every  bond  which  purports  to  be  given  by  two, 

and  is  executed  by  one  only.    I  certainly  never  heard  of 

such  a  plea  as  the  present. 

The  rest  of  the  court  concurred. 

Judgment  for  the  plaintiff. 


1816. 
AusTsir 

Howard. 
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June  III  JACKSON  V.  WICK18. 

In  an  action  on     This  was  an  action  of  debt  against  the  defendant,  on 
of  bail,  where      his  recognizance}  as  one  of  the  bail  of  L.  Reynolds,  and 

the  defendant       tke  declaration,  in  the  usual  form,  alleged  that  judg- 
pleads  no  ca.i a.  '  .        »       ,7 

issued,  a  replica-  nient  had  been  recovered  in  this  court  against  Reynolds, 

turn,  setting  out    which  he  had  satisfied,  nor  had  he  rendered  his 

toe  ca.$a,9  and  ' 

concluding  with   body  in  execution  thereof;  and  that  the  plaintiff  had 

by  the  record,       not   obtained  any  execution   upon   the  said  judgment 

and  a  prayw  that  or  recognizance ;  but  that  both  still  remained  unsatis- 

be  inspected  by     fied-     The  defendant  pleaded, — that  after  the  recovery 

the  court,  is         0f  fat  ^j  judgment,  and  before  the  commencement 

good,  though  no  #        .  °  ' 

formal  issue  be     of  this  suit,  there  was  no  capias  ad  satisfaciendum  sued 

joined.  out  of  the  said  court  against  Reynolds,  on  the  said  judg- 

ment, and  duly  returned,  &c.  The  plaintiff  replied,— 
that  after  the  recovery  of  the  said  judgment,  and  before 
the  commencement  of  this  suit,  viz*  on  the  24th  oiAprd% 
56  Geo.  3,  the  plaintiff  did  sue  out  a  capias  ad  satis- 
faciendum  against  Reynolds,  upon  the  said  judgment,  di- 
rected to  the  sheriff  of  Middlesex,  (setting  out  the  writ), 
to  which  the  sheriff  returned  turn  est  inventus ;  as  by 
the  said  writ,  and  return  thereof,  duly  returned  and  filed 
of  record  in  the  said  court,  &c.  will  fully  appear.  And 
this  the  plaintiff  is  ready  to  verify  by  the  said  record; 
and  prays  that  the  said  record  of  the  aforesaid  writ  and 
return  thereof  may  be  seen  and  inspected  by  the  court, 
&c.  To  this  replication  the  defendant  demurred,  assign- 
ing for  causes, — That  it  concluded  with  a  prayer  that  the 
record  therein  set  forth  might  be  inspected  by  the  court ; 
whereas  there  was  no  issue  joined  between  the  parties, 
whether  or  not  there  were  such  a  record  remaining  in 
the  said  court ; — also  that  it  concluded  as  if  there  wen 
an  issue  joined  between  the  parties,  to  be  tried  by  the 
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said  court,  whereas  there  was  no  issue  at  all  joined  be- 
tween the  said  parties ; — also  that  the  plaintiff,  by  his 
replication,  had  introduced  new  matter,  by  setting  out 
the  record  of  the  said  writ,  to  which  the  defendant  must 
plead  in  rejoinder,  before  the  issue  could  be  perfect ;  but 
which  he  was  precluded  from  doing  by  the  plaintiff's 
having  concluded  his  replication  with  a  prayer  to  the  court 
to  inspect  the  record. 

The.  case  was  now  to  have  been  argued  by  Mr.  Serjt. 
Vaugban%  in  support  of  the  demurrer,  and  Mr.  Serjt*  Pell, 
in  support  of  the  replication;  but  the  court  interposed, 
the  Chief  Justice  observing  that  in  Lil/fs  Entries  (a\, 
there  were  precedents  similar  to  this;  and  Mr.  Justice 
Pari  mentioned  the  case  of  Cremer  v.  Wickett  (i),  where 
Lord  C.  J.  Holt  said,  that  where  the  record  was  of  the 
same  court,  there  was  no  need  to  join  issue. 
Per  Curiam, 

Judgment  for  the  plaintiff  [c). 


181(3. 
Jackaoy 

WlCKBS. 


(a)  See  Fo.  7,  188,  3Q3,  404,  473,  408.— (6)  1  Lord  Raum.  550. 

Carth.  517.  &C (c)  So  Cliff.  Ent,  188.    See  FtUwood  v.  Pop- 

plewcll,  2  JFihon,  65  j  Sand/ord  v.  Rogers,  ibid.  113  ;  Chandler  v. 
Roberts,  Doug.  60;  and  Henderson  v.  Withy,  2  T.  R.  576. 


Lord  FITZWILLIAM  V.  MAXWELL. 

M^  Serjt.  Lens  moved  that  the  prothonotary  might 
review  his  taxation  of  costs  in  this  case,  and  disallow 
them,  on  the  ground  that  no  costs  were  recoverable.  The 
action  was  -brought  on  an  ipdosure  act,  which  directed 
that,  if  any  parties  were  dissatisfied  with  the  proceedings 
of  the  commissioners,  they  might  try  the  question  by  a 


Tuesday, 
June  96. 

Costs  are  reco» 

verable  in  a 
feigned  issue,  as 
in  any  other  ac- 
tion, though  the 
statute  directing 
the  issue  take  no 
notice  of  costs. 
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FlTZWILLIAM 

Maxwell. 


feigned  issue,  in  which  the  verdict  should  be  conclusive ; 
but  the  act  made  no  mention  whatever  of  the  costs,  nor 
did  it  direct  that  judgment  might  be  entered  up  on  a 
verdict  so  found. 

The  Chief  Justice,  however,  observed  that  the  costs 
would  spring  out  of  the  statute  of  Gloucester  (*),  in  the 
same  manner  as  in  any  other  case;  that  a  court  of  law 
must  consider  it  in  the  light  of  an  action  on  a  wager,  and 
that  the  costs  must  follow  the  damages,  as  in  any  other 
action ;  and  that,  as  to  the  judgment,  that  would  also 
follow  the  verdict,  though  the  statute  contained  no  di- 
rections respecting  it.— "Per  Curiam, 

Rule  refused. 


(q)6EA.  l,c.  i. 


Tuesday, 
June  £5. 

In  an  action 
against  a  ma- 
gistrate, the  de- 
fendant, after 
issue  joined, 
may  move  to 
withdraw  the 
general  issue, 
pay  money  into 
court,  and  plead 
dei 


DEVAYNEi  V.  BOYS 

Mb.  Serjt.  Best,  on  a  farmer  day  in  this  term,  obtained 
a  rule  to  shew  cause  why  the  defendant  should  not  be  at 
liberty  to  withdraw  his  plea  of  the  general  issue,  pay 
£  50  into  court,  and  plead  de  novo.  The  action  was 
brought  against  the  defendant  in  the  character  of  a  ma- 
gistrate, for  fake  imprisonment;  the  declaration  was  deli- 
vered in  Hilary  term  last,  and  the  general  issue  pleaded 
of  the  same  term  *  and  in  Easter  term,  the  plaintiff  deli- 
vered the  issue  with  notice  of  trial  for  the  next  assizes. 

The  Solicitor-General  now  shewed  cause  against  the  rule. 
The  statute  24  Geo.2.c.44,  by  the  2d  section  of  which  a 
magistrate  was  permitted  to  tender  amends  within  one 
month  after  .notice  of  the  action,  and  to  plead  such  tender 
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in  bar,  also  provided,  (sect.  4),  that  if  he  should  neglect  1810. 

to  tender  amends  before  action  brought,  he  might,  by     n  ^^ 
leave  of  the  court,  at  any  time  before  issue  joined,  pay  into  # . 

court  such  sum  as  he  should  think  fit.    Without  this         Boys. 
statute,  the  defendant  could  not  have  paid  money  into 
court  at  all ;  and  the  court  would  not  extend  a  privilege 
which,  of  itself,  was  of  very  considerable  latitude. 

Mr.  Serjt.  Best,  contrh,  said  that  the  plaintiff  would 
not  be  injured  by  this  motion  j  for  if  the  sum  tendered 
were  an  insufficient  compensation,  he  might  proceed  in 
the  action.  By  the  general  practice  of  the  court,  a  de- 
fendant might  pay  money  into  court  before  issue  joined  $ 
and  even  afterwards  he  might  do  it,  under  a  judge's 
order  (a)  $  but  he  said  the  regular  motion  in  such  case 
was,  like  the  present,  to  withdraw  the  plea,  and  plead  de 
novo.  Before  the  statute  24  Gee.  2.  c.  44,  the  defendant 
in  a  case  like  the  present,  could  not  tender  or  pay  money 
into  court  at  all  \  but  by  that  statute  he  was  placed  in  the 
same  situation  as  in  any  other  action  where  a  tender  was 
allowed.  There  was  no  difference  whether  the  privilege 
arose  from  statute,  or  from  the  general  law. 

Lord  Chief  Justice  Gibbs. — The  plaintiff's  ground  for 
resisting  the  rule  is,  that  payment  of  money  into  court, 
in  a  common  case,  is  not  by  statute,  but  by  the  practice 
of  the  court;  that  in  this  case,  no  tender  could  be  pleaded 
at  common  law,  and  therefore,  that  the  court,  following 
the  principles  of  the  common  law,  cannot  authorise  such 
payment ;  that  it  is  true  the  legislature  has  said  that  the 
magistrate  may  pay  a  sum  into  court  before  issue  joined  \ 
but  that  as  the  defendant  has  suffered  issue  to  be  joined, 
he  has  lost  his  opportunity. — The  motion  must,  at  all 
events,  be  to  place  the  parties  in  the  same  situation  as  if 


(a)  Per  Mr.  Justice  Buller,  in  Griffith*  r.  William,  1  T.  R.  710. 
See  Tidd,  0*0,  &C.  5th  edit. 
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Devatnes 

r. 
Boys. 


issue  had  not  been  joined;  and  the  only  difficulty  is  as 
to  the  form.  I  am  told  by  the  officers  of  the  court,  that 
if  the  general  issue  be  pleaded,  as  of  Hilary  term,  and 
issue  be  joined,  which  issue  is  afterwards  severed,  and 
the  general  issue  be  pleaded  again,  it  would  still  be  of 
Hilary  term;  and  then  we  should  be  directing  the  money 
to  be  paid  in  after  issue  joined,  which  we  certainly  could 
not  do; — at  least  after  issue  has  been  effectually  joined. 
But  I  apprehend  we  should  not  be  exceeding  the  power 
given  us  by  this  act,  if  we  were  to  rescind  the  issue  which 
has  been  joined,  and  send  the  parties  back  to  an  earlier 
stage  of  the  proceedings,  in  order  to  do  that  which  has 
been  omitted.  If  the  effect  of  the  rule  would  be  to  let 
the  former  issue  stand,  we  could  not  grant  it  *,  but  I  un- 
derstand that  if  the  plea  be  withdrawn,  the  issue  may  be 
joined  again  after  the  rule  is  drawn  up. 

The  rest  of  the  court  concurred,  Mr.  Justice  Park  ob- 
serving that  the  motion  had  been  made  before  him  at 
chambers,  but  that  he  had  felt  a  difficulty  on  the  words, 
*  after  isjutjointd,'  in  the  act,  which  induced  him  to  refer 
the  parties  to  the  court. 

Rule  absolute. 


Tuesday, 
Judc  25. 

Where  a  de- 
fendant in  a 
penal  action 
obtains  a  rule  to 
stay  proceedings 
on  payment  of 
part  of  the  penal- 
ties, the  court 
will  grant  an 
attachment 
against  him  for 
non-payment. 


H  JURT  qui  tam  V*  DRAPER. 

Mb.  Serj.  Best  had  obtained  a  rule  nui$  for  an  attach- 
ment against  the  defendant  in  this  action,  which  was 
brought  to  recover  penalties  to  the  amount  of  £ 20,445, 
on  statute  12  Ann  st.  2,  c.  16,  against  usury,  for  not 
paying  the  sum  of  of  115  to  the  crown,  and  the  like  sum 
to  the  plaintiff,  in  pursuance  of  a  rule  of  court,  obtained 
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by  the  defendant,  with  the  consent  of  all  parties,  for  1810. 

staying  proceedings  on  payment  of  that  sum.  Hart 

Mr.  Serjt.  Onslow  now  shewed  cause  against  the  rule,  v- 

on  the  ground  that  it  was  a  new  application,  to  punish 
the  defendant  for  non-payment  of  a  penalty  in  a  jui  tarn 
action. 

Lord  Chief  Justice  Gibbs. — This  is  an  action  for  penal- 
ties, one  half  of  which  goes  to  the  king,  the  other  to  the 
informer.  The  cause  was  ripe  for  trial  at  the  last  Spring 
assizes,  and  if  it  had  been  then  tried,  and  the  plaintiff  had 
got  a  verdict,  judgment  would  have  been  complete  in 
Easter  term ;  to  avoid  the  trial,  the  defendant  agrees  to  , 
pay  a  certain  sum,  in  consideration  of  which  the  trial  is 
put  off;  but  having  received  the  benefit  which  he  sought, 
he  now  refuses  to  pay  the  price  of  it,  by  which  the 
crown  loses  its  share  of  the  penalties,  and  the  plaintiff 
loses  his  share,  and  is  also  thrown  over  till  the  next 
assizes.  I  think  there  is  no  ground,  therefore,  for  resist- 
ing the  attachment.— Per  Curiam, 

Rule  absolute  (a). 


(a)  So  in  King  qui  tain  v.  Clifton,  5  7*.  fl.  957,  where  tb§  court 
considered  lbs  defendant's  application  a*  an  undertaking  to  pay  the 
sum  agreed  upon. 


dbnn,  on  the  demise  of  Richardson,  v.  hood  and  others. 


Wednesday, 
June  £0. 


Devise  of 'All 
This  ejectment  was  brought  to  recover  possession  of  •  mj  real  and 

certain  freehold  dwelling-houses,  lands,  &*  at  Stamford-  \  ^^^te 

bridge,  in  the  county  of  Tort,  and  was  tried  before  Lord  'thai  is  to  say. 

Chief  Baron  Thomson,  at  the  last  assizes  for  that  county,  <  houses,  and  all 

'  other  buildings, 
*  situate  at  &,  upon  ray  estate  j  and  likewise  all  my  household  furniture  and  stock  in 
tiade  :'  Held,  that  the  fee  passed  under  this  dense. 


360  CASES  IN  TRINITY  TERM, 

J8l6.  when  a  verdict  was  taken  for  the  lessor  of  the  plaintiff, 

j)^y         subject  to  the  opinion  of  the  court,  on  the  following  case, 

<*•  Thomas  Richardson f  being  seised  in  fee  of  the  premises 

t.  in  question,  by  will,  dated  the  28th  of  May,  1794,  duly 

Hood.        executed  and  attested  for  passing  real  estates,  gave  and 

bequeathed  as  follows :    '  I  give  and  bequeath  to  my 

*  dearly  beloved  wife,  Hannah  Richardson,  M  my  real 
'  and  personal  estate  whatsoever ;  that  is  to  say,  my  lands 

*  and  houses,  and  all  other  buildings,  situated  at  Stamford* 

*  bridge ,  in  the  county  of  Tori,  upon  my  estate ;  and 
'likewise  all  my  household  furniture  and  stock  in  trade 

*  unto  the  said  Hannah  Richardson.9  The  testator  died 
shortly  after  the  execution  of  his  wUl,  leaving  his  widow, 
the  said  Hannah  Richardson,  surviving  him.  He  had 
no  other  real  estate  than  at  Stamford-bridge ;— he  had 
debts  owing  to  him,  which,  together  with  his  furniture 
and  stock  in  trade,  constituted  his  personal  estate.  The 
lessor  of  the  plaintiff  was  the  only  son  and  heir  at  law  of 
the  testator.  The  widow  of  the  testator  was  lately  dead, 
having  devised  all  her  real  estate  at  Stamford-bridge,  to 
the  defendants  on  the  trusts  therein  mentioned. — The 
question  for  the  opinion  of  the  court  was,  whether  Hannah 
Richardson  did,  by  the  said  will,  acquire  an  estate  in 
fee,  or  for  life,  bf  the  real  estate  thereby  given.  -  If  the 
court  should  be  of  opinion  that  she  acquired  an  estate  in 
fee,  a  nonsuit  to  be  entered ;  but  if  only  an  estate  for  life, 
the  verdict  to  stand. — The  case  now  came  on  for  argu- 
ment. 

Mr.  Serjt.  Lens,  for  the  lessor  of  the  plaintiff,  admitted 
that  the  word  estate,  or  estates,  would  convey  not  only 
the  land  itself,  but  the  testator's  interest  in  the  land, 
unless  it  were  explained  in  such  a  way,  as  shewed  that 
the  testator  did  not  mean  to  give  a  fee ;  but  he  contended 
tl^at  that  explanation  was  furnished  by  the  subsequent 
part  of  this  will.    The  clause,— c  That  is  to  say,  my 
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*  lands  and  houses,  and  all  other  buildings,  situated  &c,  18I&- 

c  and  likewise  all  my  household  furniture  and  stock  in  Denw 

'  trade,9 — was  declaratory  of  what  he  had  before  pre-  d- 

dfcated  by  the  general  expression  '  all  my  real  and  per-  „. 

4  sonal  estate :*-^The  latter  clause  was  to  be  considered  as         Hood. 
a  substitution  of  the  former,  and  not  merely  as  an  enume- 
ration of  the  different  things  devised;  and  the  effect  was 
the  same  as  if  the  former  words  had  never  been  intro- 
duced.     Verba  posterior  a  >  propter  certitudinem  addita,  ad 
priora,   qua  certttudine  indigent*  sunt  referenda  (*).    So 
here,  the  word  estate  being  equivocal,  or  at  least  certttudine 
indigent*  was  explained  by  the  subsequent  clause,  which 
might  be  considered,  under  the  words  '  that  is  to  sayf  as 
an  inuendo.— The  case  of  Roe  d.  Child  v.  Wright  (A)  would 
be  relied  on  by  the  other  side,  but  there,  the  subsequent 
words  were  not  an  explanation  of  the  testator's  meaning, 
but  a  mere  description  of  the  property* 
The  Solicitor-General,  contra f  was  stopped  by  the  court. 
Lord  Chief  Justice  Gibbs. — After  the  cases  which  have 
been  lately  decided  on  this  subject,  I  think  it  is  unne- 
cessary to  hear  any  argument  on  the  part  of  the  defend- 
ant.    It  is  true  that  this  word  estate  formerly  received  a 
narrower  construction,  and  it  was  held  that,  as  it  .only 
pointed  at  the  locality  of  the  premises,  it  did  not  carry 
the  inheritance  \  and  the  case  of  Doe  d.  Child  v.  Wright  (c) 
is  strong  authority  in  favour  of  that  construction.    The 
courts,  however,  have  lately  adopted  a  more  liberal  con- 
struction of  it,  and  have  considered  it  as  the  measure  of 
interest,  and  not  as  merely  descriptive  of  the  premises. 
In  the  present  case,  the  testator  gives  *  all  his  real  and 
'  personal  estate  whatsoever'  to  his  wife ;  and  then,  as  if 
fearing  that  she  might  not  be  able  to  find  it,  he  proceeds 


(a)  Wing.  167,  cited  Shepparfs  Touchstone,  til.  Grant,  p.  953, 
6th  edit. (*)  7  Eaet,  S50.— -<c)  8  T.  R.  64. 
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d. 
Richardson 
v. 
Hood.     . 


to  state  where  it  is  situated.  I  take  the  fair  construction 
of  it  to  be  no  more  than  this :  ( I  give  my  estate,  &c.  to 
'  my  wife ;  and  it  is  to  be  found  at  Stathford-brtdge,  where 
*  I  have  lands  and  houses,  and  furniture  in  them.'  I  am 
therefore  of  opinion  that  the  fee  simple  passed. 

Mr.  Justice  Dallas. — I  am  of  the  same  opinion.  The 
word  estate  will  carry  a  fee,  unless  it  be  restrained;  and 
h  is  now  settled  that  mere  words  of  locality  will  not  it- 
strain  it. 

Mr.  Justice  Park. — It  is  clear  that  the  testator  did  not 
mean  to  die  intestate,  as  to  any  part  of  his  property,  and 
therefore,  that  he  intended  to  convey  his  whole  estate; 
and  I  am  very  glad  that  the  construction,  now  usually 
put  on  the  word  estate,  confirms  that  intention. 

Mr.  Justice  Burro  ugh  concurred. 

Nonsuit  to  be  entered  (#> 


(a)  So  in  Uthwmtt  ▼.  Bryant,  ante,  30,  and  Randall  v.  TucU*, 
ante,  113. 


In  the  Exchequer  Chamber. 


Thursday, 
Jane  87- 

In  an  action  on 
stat.  41  Geo.  3. 
c  24,  which 
gives  a  remedy 
against  the 
hundred  for  the 
riotous  demoli- 
tion of  mills,  it  is 
not  necessary  to 
allege  in  the  de- 
claration,that  the 
offence  was  com* 
mittedyWont- 
ously. 


beatson,  and  others,  v.  rush  forth.    (In  error.) 

This  was  a  writ  of  error  from  the  court  of  Exchequer* 
the  action  was  brought  on  stat.  41  Geo.  3.  c.  24  (*)> 

(a)  That  statute,  after  reciting  9  Geo.  3.  c.  29,  and  I  Geo.  1» 
st.  *.  c.  5,  enacts,  '  That  if  any  wind-saw-mill,  or  other  wind* 

*  mill,  or  any  water-mill,  or  other  mill,  or  any  of  the  works  thereto 
'  belonging,  shall  be  demolished,  or  pulled  down,  wholly,  or  in 

*  part,  by  any  person  unlawfully,  riotously  and  tumultously  »»• 

*  sembted,  the  damages  sustained  by  the  person  injured  may  t* 
'  recovered  in  such  manner  and  form  and  by  such  ways  and  means, 
«  as  are  provided  by  stat.  1  Geo.  1.  st.  2.  *.  6,  in  respect  to  the  screisl 
'  buildings  therein  mentioned*' 
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against  four  of  the  inhabitants  of  the  hundred  of  Agbrigg 
and  Morhjy  in  the  county  of  Tork>  and  the  declaration 
stated,  That  on  the  24th  of  April  1812,  at  the  parish  of 
Halifax,  in  the  hundred  and  county  aforesaid,  divers 
persons,  to  the  number  of  twelve  and  more,  being  then 
and  there  unlawfully,  riotously,  and  tumultuously  assem- 
bled together,  to  the  disturbance  of  the  public  peacerdid 
unlawfully,  tumultuously,  and  with  force,  demolish,  in 
pan,  a  certain  water-mill  of  the  plaintiff,  being  in  the 
parish  aforesaid,  in  the  hundred  and  county  aforesaid,  and 
the  walls,  &c.  thereof,  and  certain  shears,  frames,  and  ma* 
chines  belonging  thereto,  in  contempt  of  our  lord  the  king, 
to  the  damage  of  the  plaintiff  of  jg5009  and  against  the 
form  of  the  statute,  &o;  whereby,  and  by  force  of  the 
statutes  in  such  case  made  and  provided,  an  action  hath 
accrued  to  the  plaintiff,  being  the  person  injured  and  dam- 
nified thereby,  to  recover  against  the  defendants,  being 
then  and  still  inhabitants  of  the  said  hundred,  the  damage 
so  by  him  sustained. — There  were  several  other  counts. 
The  defendant  pleaded  not  guilty.    The  error  assigned 
was,  that  it  was  not  alleged  that  the  persons  mentioned  to 
have  been  unlawfully,  riotously,  and  tumultuously  assem- 
bled, did  feloniously  demolish,  in  any  part,  the  said  pre- 
mises ;  nor  that  they  committed  any  felonious  act  or  offence 
in  respect  thereof. — The  case  now  came  on  for  argu- 
ment, before  Lord  JLUenborough  and  Lord  Chief  Justice 
Gibbs. 

Mr.  Scarlett,  for  the  plaintiff  in  error,  said  the  only 
question  was,  whether  the  omission  of  the  word  *feb- 
*  mously9  were  fatal  or  not.  It  was  decided  in  Reid  v. 
Clarke  (a\  that  the  hundred  were  not  liable  in  an  action 
onstat.  1  Geo.  1.  //.  2.  c.  5,  on  which  the  act  now  in 
question  was  framed,  unless  the  riot  amounted  to  felony 


1810. 


Beatsoy 
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181& 


Haggbtt 
•  Arokvt. 


ant  cannot  justify  bail  by  a  new  attorney  without  leave  of 
the  court  (a) ;  but  I  apprehend  that  where  the  sheriff  or 
the  bail  below  are  justifying  above,  that  rule  does  not 
apply.  The  attorney  is  applying  this  screw  to  make  the 
bail  pay  costs  to  which  they  are  not  liable.  I  think  they 
must  be  allowed  to  justify. 


(a)  Hill  v.  Roe,  ant},  257. 


Friday, 
June  28. 


NOBLE  V.   ADAMS. 


A.  of  London, 

being  in  danger    This  was  an  action  of  trover,  to  recover  the  value  of  a 
of  insolvency,  .         e  _  ,  .    ,  ^     _.      .,  . 

goes  to  Glasgow    quantity  of  goods,   and  was  tried  at  Guildhall,  at  the 

frol°Baifor800d8  AtxiaP  ^^  last  Sastir  term»  bcfore  **>*&  Chief  Justice 
which  he  pays      Gibbs* — On  the  part  of  the  plaintiff,  it  was  proved  that 

house1!ona     the  8°°ds  had  been  soId  to  him  hy  CroSs  and  C*of 

London,  which  Glasgow,  in  April  1815;  that  they  were  shipped  at  Letib, 
insolvent.    The   were  l^ded  at  ^e  Glasgow  wharf  in  London,  and  deposited 

goods  are  shipped  in  the  defendant's  warehouse,  as  wharfinger,  on  the  30th 

at  Leith,  (the  in*     e    A     ..       ,         .         ,  .     #/%~  ... 

voice  and  receipt  °*  AP™  *    that  ™  plaintiff's  attorney  applied  at  the 

fr°m  ?<be?ip"  wharf  for  them  ou  the  3d  of  M*h  and  produced  the  in- 
made  out  to  A.)    voice,  dated  the  20th  of  April,  by  which  it  appeared  that 

to  C^wharf!^  &e  S^***  **  value  of  which  counted  to  ^556 :  6s:  lOd, 
inger  in  London,  were  paid  for  by  two  indorsed  bills,,  one  dated  the  11th 
rccriv^notte'to  of  Mar**  at  four  months,  for  ^447:  ISj,  the  other,  dated 

hold  them  for  the  24th  of  April  at  two  months,  for  £lt>8  :  IS/ :  10/;— 
jB.— A.  becomes         ,   -     r  „  .  _     •  .  ' 

bankrupt.— in      2n(1  the  allowing  receipt,  which  was  given  at  the  Shipping 

£v«byJ?  Company's  office,  at  Glasgow,  dated  the  21st  of  Afril 
against  C,  for 

the  benefit  of  the  assignees,— Held  1st  that  the  receipt,  being  made  out  to  AL  operated 
as  a  delivery  to  him,  and  therefore  that  */•  right  of  stoppage  in  transitu  wasgone; 
Sdly,  that  there  was  not  such  conclusive  evidence  of  fraud  on  the  part  of  A%  as  to  avoid 
the  contract.  , 


Adams. 
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18 15:  <  Received  from  Mr.  Joshua  Noble,  (the  plaintiff)    '      181(5. 

'  three  boxes  and  eight  bales,  marked  and  numbered         nTbli 

'as  in  the  margin,  to  be  shipped  at  Leith  in  the  Hope,  v- 

'  deliverable  at  Glasgow  wharf,  London  / — that  he  at  the 

same  time  tendered  the  charges  incurred,  but  that  the 

defendant  refused  to  deliver  up  the  goods,  alleging  that 

he  had  notice  to  retain  them  on  the  account  .of  Cross 

and  Co. — On  the  part  of  the  defendant,  it  appeared 

that  the  bill  for  «£447 :  13/  was  an  acceptance  of  Quth- 

waits  and  Co.,  in  London,  who  had  become  insolvent 

before  it  was  delivered  to  Cross  and  Co. ;  that  the  plaintiff 

had  written  to  Malcolm,  one  of  his  creditors  at  Glasgow, 

stating  that  Outbwaite  and  Co.  had  become  insolvent,  and 

that  he  was  coming  to  Glasgow,  to  purchase  goods,*  in 

order  to  enable  him  to  go  on,  and  pay  his  creditors, 

which,  however,  afterwards  turned  out  to  be  a  mere 

pretence ; — that  the  plaintiff  accordingly  came,  that  he 

purchased  the  goods  in  question,  and  paid  foy  them  by 

Outbwaiti*  bill  and  by  the  other  for  «s?108  :  13/ :  \0d, 

which   he  prevailed  on  Malcolm  to  give  in  favour  of 

Cross  and  Co.,  payable  at  the  banking-house  of  Prescoit 

and  Co.     There  was  other  evidence  to  shew  that  the 

plaintiff  and  Outhwaits  had  been  accustomed  to  exchange 

bills,  and  to  corroborate  the  proof  of  the  former  being 

cognizant  of  Outbtvaitfs  insolvency*    The  plaintiff  had 

become  bankrupt,  and  this  action  was  brought  for  the 

benefit  of  the  assignees.— The  defence  rested  on  two 

grounds ;  first  that  the  goods  .were  still  in  transitu,  and 

that  Nobis  having  failed,  Crass  and  Co.  had  aright  to  stop 

them  in  the  defendant's  hands ; — secondly,  that  the  whole 

transaction  was  fraudulent  on  the.  part  of  the  plaintiff, 

who  knew  that  the  bills,  which  he  gave  in  return  for  the 

goods,  were  of  no  value ;  and  therefore,  that  no  property 

ever  passed  to  him.   The  Chief  Justice  reserved  the  point 

as  to  the  stoppage  in  transitu,  and  referred  to  Bobtlingk  v. 
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IngHs  (a).  With  respect  to  the  question  of  fraud,  Us 
lordship  told  the  jury  that  if  the  bankrupt  went  to 
Glasgow,  with  the  intent  to  put  off  bad  bills  for  good  mer- 
chandize, and  did  not  go  into  the  market  as  a  person  who 
would  afterwards  be  responsible  for  the  goods,  leaving 
Cross  and  Co.  to  become  creditors  of  an  insolvent  home) 
then  the  whole  transaction  was  void :  But  if  he  had 
merely  represented  himself  as  a  man  of  more  credit  than 
he  really  deserved,  and  had  given  the  bills,  without  know- 
ing of  Outhwaite's  insolvency,  that  then  the  transaction 
stood  unimpeached*  however  improvident  it  might  ha?e 
been  on  the  part  of  Cross  and  Co. — The  plaintiff  offered 
in  reply  a  letter  from  the  defendant  to  the  plaintiff,  dated 
the  1 1th  of  May  1815,  after  action  brought,  stating  that 
Cross  and  Co.  had  directed  the  defendant  to  deliver  up  the 
goods,  except  the  three  boxes,  and  that  he  was  accordingly 
ready  to  deliver  the  rest,  i  His  Lordship,  however,  con- 
sidered that  it  could  not  affect  the  plaintiff's  case}  be* 
cause,  if  after  the  offer,  the  defendant  found  he  had  a 
good  defence,  he  was  not  precluded  by  such  offer  from 
availing  himself  of  it.  The  jury,  after  consideration,  found 
that  the  transaction  was  fraudulent,  undertaken  know- 
ingly, and  with  intent  to  defraud  Cross  and  Co.  of  their 
goods ;  and  they  accordingly  found  a  verdict  tat  the  de- 
fendant. 

Mr.  Serjt.  Best,  on  a  former  day  in  this  term,  obtained 
a  rule  to  shew  cause  why  this  verdict  should  not  be  set 
aside,  and  a  new  trial  granted,  on  the  ground  that  there 
was  not  sufficient  evidence  of  fraud  to  justify  the  finding 
df  the  jury.  The  Chief  Justice  said  that,  though  he  had 
reserved  the  point  as  to  the  right  of  Cross  and  Co.  to  stop 
the  goods  in  transitu,  in  case  it  should  be  necessary  for  the 
defendant,  yet,  oft  further  consideration,  he  did  not  think 


(a)  3  East,  381. 


Adams. 


IN   THE  FIFTY-SIXTH    YEAR  OF  GEO.  III.  369 

there  was  any  pretence  for  exercising  that  right.    The  *81& 

Shipping  Company  at  Glasgow  had  acknowledged  the        Noble 
recfipt  of  the  goods  from  the  plaintiff,  which  shewed  that  »• 

the  delivery  to  the  latter  from  Cross  and  Co.  was  complete : 
If  Cross  and  Co.  had  taken  a  receipt/or  themselves  from  the 
owners,  of  the  vessel,  the  case  might  have  been  otherwise 
because  it  would  have  been  more  like  that  of  BohtHngk  v. 
hglis;  but,  as  the  case  stood,  there  did  not  appear  to  be 
any  connexion  between  them. 

The  Solicitor-General  and  Mr.  Serjt .  Vaughan  now  shewed 
cause  against  the  rule.  They  admitted  that  the  right  of 
stoppage  in  transitu  was  gone  j  but  contended  that,  though 
a  mere  misrepresentation  would  not  always  avoid  a  con- 
tract, yet  where  a  person  had  set  out  with  the  intention 
of  getting  goods  by  means  of  bills  which  he  knew  to  be 
worth  nothing,  that  was  such  a  fraud  as  entirely  destroyed 
the  effect  of  the  sale  \  no  property  would  vest  in  the  pre- 
tended purchaser,  and  the  seller  would  have  a  right  to 
seise  them  at  any  time*  This  was  a  case,  as  appeared 
from  Malcolm's  evidence,  of  professed  and  deliberate 
fraud  \  and  it  was  not  necessary  that  it  should  amount  to 
an  indictable  offence :  If  the  plaintiff  were  to  recover,  a 
fraudulent  purchaser  might  retain  the  goods  in  any  case 
short  of  felony.  [The  court  mentioned  the  case  of 
Parker  v.  Patrick  (a),  where  goods  were  obtained  from 
4*  by  fravd,  and  pawned  to  JB.  without  notice  \  A.  con- 
victed the  offender,  and  got  possession  of  the  goods ;  and 
yet  it  was  held  that  B.  might  maintain  trover  for  them.] 
But  tbert  the  question  was  between  the  person  defrauded, 
an4  the  innocent  holder  of  the  goods ;  here  tfce  plaintiff 
was  founding  his  action  on  his  own  fraud.  That  case  did 
not  gq  so  far  as  to  decide  that  the  person  who  had  been 


a)  5  7.  R<  175. 
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J8l6.         convicted  of  the  fraud  could  have  recovered  the  good* 

^^^  Ex  dolo  mat)  non  oritur  contractus. 

Noble 

„.  Mr.  Serjt.  Best,  contra,  said  that  in  almost  every  bank- 

Adams.  ruptcy,  there  were  cases  of  sales  like  the  present;  and  if 
this  were  held  to  be  void,  the  court  would  always  have  to 
decide  with  what  views  such  contracts  were  entered  into. 
— The  learned  serjeant  was  stopped  in  his  argument  by 
the  adjournment  of  the  court,  and  on  this  day  Lord  Chief 
Justice  Gibbs  delivered  the  opinion  of  the  court}  without 
calling  on  him  to  proceed  in  his  argument. 

The  court  is  of  opinion  that  there  ought  to  be  a  new 
trial  in  this  case ;  because,  without  defining  exactly  what 
may  or  may  not  amount  to  such  a  fraud  as  would  render 
the  sale  in  question  absolutely  void,  we  are  of  opinion  that 
the  evidence,  as  it  stands,  does  not  shew  any  conduct  on 
the  part  of  the  plaintiff,  sufficient  to  convince  us  that  the 
transaction  was  void.  It  was  proved  that  he  knew  that  | 
Outhwaite's  bill  was  worth  nothing,  and  that  he  considered 
his  own  credit  in  England  as  nearly  gone ; — that  he  went 
to  Glasgow,  intending  to  purchase  goods  there  from  per- 
sons unacquainted  with  his  credit,  or  with  the  character 
of  the  bills :  But  by  what  means  he  prevailed  on  Cnss  and 
A  Co.  to  sell  him  the  goods  is  not  in  proof;  and  unless  his 

'representations  amounted  to  the  offence  of  obtaining 
goods  under  false  pretences,  we  cannot  take  upon  our- 
selves to  say  that  the  contract  was  altogether  void. 
Without,  therefore/ saying  what  proof  the  case  maybe 
capable  of,— seeing  that  there  is  strong  presumption  of 
fraud,— we  grant  the  new  trial  only  on  the  ground  that 
the  proof,  as  it  stands,  is  not  sufficient  to  fix  fraud  to  that 
extent  on  the  plaintiff.  I 

Rule  absolute. 
Afterwards,  however,  the  court  said  that  the  assignees 
ought  to  put  themselves  in  the  place  of  Noble  t  but  Mr. 
Serjt.  Best,  on  a  subsequent  day,  stated  that  the  assigned 
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would  not  consent  to  that  substitution,  on  which  the  court  1810. 

refused  to  grant  a  new  trial.  They  said  it  would  be  great         -kT^' 
injustice  to  suffer  the  assignees  to  take  advantage  of  a  v. 

verdict  in  favour  of  the  plaintiff,  when  they  would  not 
be  bound  by  a  verdict  against  him ;  for  as  it  was  res  inter 
alios  acta,  their  right  of  action  would  still  remain ;  and  to 
that  action,  therefore,  they  ought  to  be  left. — The  rule 
was  accordingly  discharged. 


Adams. 


clennell  v.  rbad  and  another.  june  tg. 

This  was  an  action  of  replevin,  to  which  the  defendants  ^  succeeds  B.f 

*■*  r  as  tenant  of  cer- 

made  four  cognizances ;  the  first  of  which  stated  that  the  tain  premises,  at 

plaintiff  held  the  dwelling-house  in  which  &c.  as  tenant  quarter's  rent 

to  John  Musrrove  and  his  wife,  at  the  yearly  rent  of  £ 42,  ^"8  lhcn  *"*> 

..  ,  ,,  „        '       -  and  receives  from 

payable  quarterly ;  and  because  JL 10 :  10;  for  one  quarter,  B.  a  receipt  for  a 

ending  the  25th  of  December  1814,  was  in  arrear,  the  de-  year'9  property 
°  '  *  tax,  also  due  at 

fendants  well  acknowledged  &c. — The  second  cognizance  Michaelmas -y  at 

alleged  that  Musgrwe  and  his  wife,  for  a  long  time,  SSiJrin, 

during  which  the  rent  became  due,  and  from  thence  until  for  half  a  year's 

&c,  were  landlord  and  landlady  to  the  plaintiff. — The  ^"waTentided*' 

third  zad  fourth  cognizance  were  similar  to  the  first  and  t0  deduct  the 
,  ,  t%    «  ■  amount  of  the 

second^  except  in  stating  that  one  D.  Ross  was  the  tenant,  year's  property 

and  that  the  distress  was  for  .£21,  for  half  a  year's  rent  XMXm 
due  on  the  said  25th  of  December.  The  plaintiff  pleaded 
in  bar  to  the  first  and  second  cognizances,  first f  as  to«£4 :  4/, 
parcel  &c.,  riens  in  arrear ;  and  as  to  £6 :  6s,  the  residue, 
a  tender.  •  Secondly ,  as  to  the  £\ :  4j,  that  before  the  rent 
became  due,  and  while  Musgrove  and  his  wife  were  land- 
lord and  landlady  of  the  said  dwelling-house,  the  same  was 
charged  with  the  landlord's  property  tax ;  that  on  the  18th 
of  November  IS  14,  the  plaintiff,  being  then  the  occupier 
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1816.  of  the  said  house*  was  called  upon  to  pay*  and  didpay, 
Cl«nncll  ^*:  *x  *nr  *e  sa^  tax*  being  at  the  rate  of  2x  far  every 
o.  20/  of  the  said  rent  of  rf42;  which  sutn  of  £±\*o  the 

plaintiff  was  authorized  by  law  to  deduct,  and  did  deduct 
out  of  the  said  rent  of  j?10  :  10/,  being  the  first  payment 
to  be  made  by  him  on  account  of  rent.— There  were  the 
same  pleas,  mutatis  mutandis,  to  the  third  znd  fourth  cog- 
nizances; viz.  first  as  to  £4: 4r,  rims  in  arrears  and  as 
to  the  remaining  £\6 :  16j,  a  tender;  and  secondly  pay- 
ment of  £4 : 4 j  for  the  property  tax.  The  cause  was 
tried  before  Lord  Chief  Justice  Gibbs,  at  Westminster,  at 
the  sittings  after  last  Easter  term,  when  it  appeared  that 
the  plaintiff  had  succeeded  a  Mr.  Lloyd  in  the  premises, 
at  Michaelmas  1814;  that  Lloyd  delivered  him  a  receipt 
for  £4 : 4/,  given  by  the  collector  of  the  property  tax  to 
Undated  the  18th  of  November  1814;  being  the  amount 
of  one  year's  property  tax  up  to  Mkhoilmas  1$  14*— the 
property  tax  being  payable  at  Michael$nas%  the  rest 
quarterly.  D.  Ross,  mentioned  in  the  third  w&  fourth 
cognizances,  held  of  the  landlord,  and  had  underlet  to 
Lhjd  and  the  plaintiff.  The  plaintiff  had  tendered  the  sum 
of  £\§ .  16/,  which  was  refused.  A  verdict  was  found 
for  the  plaintiff  in  replevin,  subject  to  th*  opinion  of  the 
Qunrt,  whether  he  were  entitled  to  deduct:  the  i?4;V> 
paid  by  Lloydyivom  his  rent  due  to  the  landlord. 

Me.  Serjt.  Lens%  on  a  former  day,  obtained  anb# 
to  set  aside  this  verdict. 

Mr.  Serjt.  Pelt,  whs  was  now  to  have  shewn  cause* 
contended  that*  with  reference  to  this  qne&ion,  Lloyd,  w& 
not  Clenmll,  was  to  be  considered  as  the  plaintiJ£  and  he 
referred  to  stat.  46  Geo.  3.  c-  65.  sched  A.  no\  4>  Rule  9.  («). 

(*)  '  The  oecapier  or  occupies  of  any  bndb  *c,  being  mac- 
« tively  tenants  of  the  same,  and  paving  the  said  duties,  shall  deduct 
*  so  much  thereof,  as,  in  respect  ot  the  rent  payable  to  the  landlord 
'  for  the  time  being,  al  a  rate  of  3*  for  eveiy  stk^  woBUaawaut*  > 
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The  court,  hotvever;  without  prejudice  to  the  plaintiff's  181H. 

argument,  if  it  should  be  necessary,  called  on  the  other     c  J*^l 
side  i  observing  that  it  was  not  to  be  disputed  that  some*  v. 

body  was  entitled  to  deduct  the  «£*:*/,  and  therefore  IUad- 
that  Lloyd,  having  no  opportunity  of  deducting  it  out  of 
bk  next  rent,  had  put  the  receipt  into  CUntulTs  hands,  as 
entitling  him  to  deduct  it  out  of  his  first  quarter's  rent : 
•—Without  deciding  whether  the  collector  could  have 
distrained  upon  the  plaintiff,  if  Lloyd  had  not  paid  it, 
it  would  be  more  convenient  to  hear  how  the  plaintiff's 
claim  was  disputed. 

Mr.  Serjt.  Litis  said  that  Lloyd  had  only  paid  what  was 
due  in  his  time ;  that  the  plaintiff  could  never  have  been 
called  upon  for  it,  nor  did  it  appear  that  he  had  any  au» 
thority  from  Lloyd  to  pay  it  $ — that  a  person  taking  the 
receipt  from  the  former  tenant  was  not  authorized  to 
deduct  it,  nor  any  one,  except  the  person  in  occupation 
during  the  time  when  it  became  due ;  and  that  there  was 
nothing  in  the  act,  which  authorized  Lloyd,  to  adopt  this  , 
mode  €>f  reimbursing  himself. 

Land  Chief  Justice  Gibbs. — It  is  unnecessary  to  con- 
sider how  this  case  would  have  stood,  if,  in  fact,  there  had 
been  accounts  between  Lloyd  and  the  landlord,  which 
would  have  authorized  Lloyd  to  set  off  this  «£>4 : 4/  in  * 

another  way.  I  am  of  opinion  that,  as  to  the  property 
tax,  the  plaintiff  and  Lloyd  were  to  be  considered  as  the 
same  person.    The  property  tax  is  to  be  paid  by  the 


*  which  sums  shall  be  deducted  out  of  the  first  payment  thereafter  to 

*  be  made  on  account  of  rent  $  and  the  king's  receivers,  and  all  land- 

*  lords,  mediate  and  immediate,  their  heirs,  executors  &c.,  accord- 
'  ins  to  their  respective  interests,  and  their  respective  agents,  shall 

*  allow  such  deductions  and  payments  upon  receipt  of  the  residue  of 
'  the  rents :  And  the  tenatits  paying  the  said  assessment,  shall  be 

*  discharged  of  so  much  money,  as  if  the  same  had  been  paid*  to  the 
«  person  to  whom  the  rent  was  due.— Aftd  the  occupier  of  lands, 

*  paying  the  said  duties  on  any  composition,  rent,  or  payment  for 
'  tithes,  may  aftke  the  ssese  defaaUeft*/ 
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181(5. 
Cleknell 

V. 

Read. 


tenant,  who  is  at  liberty  to  deduct  it  out  of  his  next  rent. 
In  this  case,  the  tenant,  for  the  period  in  question,  is 
compounded  of  two  persons;  one  of  whom  was  in  the 
occupation  of  the  premises  up  to  the  time  when  the  pro- 
perty tax  became  due;  and  the  other,  up  to  the  time 
when  half  a  year's  rent  became  due.  There  is  a  little  ob- 
scurity about  the  facts ;  but  it  must  be  taken  that  the 
plaintiff,  being  let  in  by  Lloyd  at  Micbaelmasf  succeeded  to 
Lloyd's  rights  and  liabilities.  It  must  therefore  be  con* 
sidered  as  one  tenancy,  and  it  is  not  too  much  to  say  that 
nothing  was  in  arrear  as  to  the  four  guineas,  because  it  was 
paid  on  account  of  the  landlord,  and  the  receipt  was 
handed  over  to  the  plaintiff  by  Lloyd,  by  which  the  latter 
clearly  gave  up  any  right  which  he  might  have  had  to  call 
on  his  landlord. — The  first  issue,  therefore,  I  think  is 
proved. — Then,  whether  the  plaintiff  can  be  said  to  have 
paid  it,  so  as  to  make  out  the  second  issue,  I  think  a 
judge  would  have  been  justified  in  leaving  it  to  the  jury 
that  he  had  paid  it.  How  then  does  the  case  stand  ?  The 
plaintiff  was  certainly  liable. to  a  distress;  and  we  must 
take  it  that  he  was  let  into  possession  upon  an  agreement 
that,  L/qu/ having  paid  this  money,  it  should  be  considered 
as  having  been  paid  by  the  plaintiff.  I  am  therefore  of 
opinion  that  the  plaintiff  was  entitled  to  deduct  it. 

The  rest  of  the  court  concurred,  observing  that  Lloyd 
and  the  plaintiff  were,  in  effect,  the  same  person. 

Rule  discharged. 


Saturday, 
June  £9. 


TODD  V.  ETHBRIKOTOK. 


Bail  may  justify  Mr.  Serjt.  Copley  objected  to  the  justification  of  the  bail 

at  any  time  be-  *m  t}^  case  on  the  ground  that  final  judgment  had  been 

fore  execution  .        _         ..   7     .   ?.        ,„      ,    .      .;          -. 

issues ;  though  signed ;  and  that  bail  could  only  justify  pendente  lite. 

J^e  tJjg^.      Mr.  Serjt.  Pell,  contr\  said  that  bail  might  justify  at 
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iny  time  before  execution  issued,  to  which  the  officers  of         1816. 
the  court  assented.— And  the  court  observing  that  the  act  ^T^ 

of  justification  would  not  operate  to  the  prejudice  of  the  v. 

plaintiff, 

The  bail  justified. 


Ether  ivGTOir. 


JONES  V.  ATHEHTON.  jSneSQ* 

Mr.  Serjt.  Best  had  obtained  a  rule  nisi  to  set  aside  the  The  sheriff  seizes 

levy  and  proceedings  under  a  writ  of fieri facias ,  issued  to  §^nd  "eaves  a 

the  sheriff  of  Herefordshire,  for  irregularity.     Judgment  man  Jo  posses* 
*    i  .  .  ,  r    ',  .    8,on'    A  second 

had  been  entered  up  against  the  defendant,  on  a  warrant  ft.  fa.  issues,  un- 

of  attorney  for  ,£2000,  in  an  action  in  the  Kinfs  Bench  at  der  *fhich  aw*r- 

-  .  .  .  rant  is  granted, 

the  suit  of  another  plaintiff,  on  which  zfierifacias  had  issued  and  left  with  the 

returnable  on  the  23d  of  January,  by  virtue  of  which  the  ^j^ffo*** 

sheriff's  officer  had  seized  the  goods  on  the  22d,  and  had  court  held 

left  a  man  in  possession.    A  rule  for  setting  aside  this  ££t oMratdin 

execution  was  made  by  the  court  of  Kings  Bench  on  the  fe*our  of  the 

12th  o£  February;  but  on  the  9th  the  present  plaintiff,  to  set  it  aside 

who  had  obtained  a  regular  judgment  in  this  court,  de-  *•  irregular. 

liver  ed  a  fieri  facias  for  £  1 600  to  the  sheriff,  returnable 

in  eight  days  of  the  Purification,  the  9th  of  February. 

A  warrant  was  granted  on  the  9th,  and  on  the  next  day 

the  same  officer  levied,  subject  to  the  former  execution, 

and  left  the  warrant  with  the  man  who  was  then  in 

possession.    The  former  execution  was  afterwards  with* 

drawn. 

The  Solicitor-General  and  Mr.  Serjt.  Copley  were  now  to 

have  shewn  cause,  but  the  court  mentioned  the  case  of 

Hutchinson  v.  Johnson  {a)9  and  called  on  Mr.  Serj.  Best 

to  support  his  rule. 


(a)  l  T,  R.  7*0. 
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18  Id 


JOVBS 
/    V. 

Atmrto*. 


Mr.  Scrjt.  Best  contended  that  the  goods  were  bound 
from  the  delivery  of  the  first  writ  to  the  sheriff,  and  a* 
long  as  that  execution  remained  in*  force,  that  no  other 
could  issue;  and  cited  Bachurstv.  Clinkard(a).  The  she- 
riff, therefore,  was  never  in  legal  possession  of  the  goods. 

Lord  Chief  Justice  Gibbs. — I  cannot  distinguish  this 

case  from  the  principle  which  must  have  been  adopted  in 

Hutchinson  v.  Johnson.   Tn  that  case,  judgment  was  entered 

up  on  the  25th  of  November,  a  fart facias issued,  a  warrant 

was  granted,  and  the  goods  seized  on  the  same  day.     On 

the  27th,  another  officer  entered  under  a  warrant  on 

another  fart  facias,  dated  the  23d  of  November  \  so  that 

there,  the  warrant  under  the  first  writ  was  delivered  after 

that  under  the  second.    The  plaintiff,  who  had  entered 

lip  his  judgment  on  the  25th,  applied  to  the  sheriff  for 

a  bill  of  sale,  but  was  informed  that  the  execution  of  the 

23d,  having  been  first  brought  into  the  office,  must  be 

satisfied  first.  The  plaintiff  contended  that  as1  his  warrant 

was  granted  on  the  25th,  it  ought  to  have  priority  to 

the  other  execution,  the  warrant  on  which  was  not 

granted  till  the  27th.    The  court,  however,  held  that 

the  writ  which  was  first  carried  into  the  sheriff's  office 

must  have  priority,  which  shews  that  the  second  writ  is 

to  be  considered  as  operating  in  favour  of  the  first,  and 

that  when  the  sheriff  has  a  writ  in  his  office,  though  no 

warrant  be  issued  on  it,  if  he  afterwards  get  possession  by 

any  other  means,-— professedly,  perhaps,  under  another 

writ,— he  must  be  taken  to  hold  them  under  the  former. 

I  think,  therefore,  there  is  no  ground  for  setting  aside  the 

execution  of  this  writ. 

The  rest  of  the  court  concurred. 

Roje  discharged. 


(a)  1  Shower,  173. 
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Saturday, 
uayhew  v.  Locke,  clerk,  Junc  s9* 

This  action  was  brought  against  the  defendant,  a  magi*-  tcti0n  is  given  to 

trate  of  the  county  of  Surrey,  for c  causing  the  plaintiff  to  *  magistrate, 

4  be  apprehended  and  unlawfully  committed  to  a  certain  Ca  44,  jt  is  soffi- 

€  place  of  confinement  called  the  cage,  and  to  be  there  ciem,inindors. 

\  #  ^*  *  rag  the  attorney  s 

'imprisoned  without  any  reasonable  or  probable  cause  name,  to  put  the 

<  for  the  space  of  ten  hours/    At  the  trial  of  the  cause  f^SSf 

before  Mr.  Justice  Bayliy,  at  the  last  assizes  for  the  county  name. 

of  Surrey  f  it  appeared  that  the  plaintiff  was  tithing-man  at  cannoT commit 

Cburt  in  that  county,  and  had  been  sent  by  the  defendant  foF  f  contempt, 

'  #  without  a  waf- 

to  execute  a  warrant  on  a  person  for  an  assault ;  that  on  rant  in  writing. 

his  return,  m  the  evening,  he  required  to  be  paid  for  his 

trouble,  which  the  defendant  refused,  alleging  that. he 

had  only  done  his  duty  \  that  the  plaintiff  then  said  to  the 

defendant, c  If  I  am  not  to  be  paid  for  my  trouble,  do  not 

'  send  me  any  more  warrants  ,  for  I  will  not  execute 

c  them  ; — you  may  serve  them  yourself ;' — ami  that  upon 

this,  the  defendant  gave  him  in  custody  to  the  constable, 

and  committed  him  to  the  cage,  without  any  warrant!  * 

where  he  continued  till  the  next  morning.— An  objection 

was  made  on  the  part  of  the  defendant,  that  the  notice, 

required  by  stat.  24  Geo.  2.c.  44  (0),  to  be  given  to  a  ma- 

(a)  The  first  section  of  that  statute  enacts  '  That  no  writ  shall 
'  be  sued  out  against,  nor  any  copy  of  any  process,  at  the  suit  of  a 
'  subject,  shall  be  served  on  any  justice  of  the  peace,  for  any  thing 
'  by  him  done  in  the  execution  of  his  office,  until  notice  in  writing 

*  of  such  intended  writ  or  process  shall  hare  been  delivered  to  him, 
'  or  left  at  the  usual  place  of  his  abode,  by  the  attorney  or  agent  for 
'  the  party  intending  to  sue  out  or  serve  the  same,  at  least  one 
'  calendar  month  before  the  suing  out  or  serving  the  same;  in  which 

*  notice  shall  be  clearly  and  explicitly  stated  the  cause  of  action ; 
'  and  on  the  back  of  which  snail  be  indorsed  the  name  of  such 
1  attorney  or  Agent,  together  with  the  place  of  his  abode,  who  shall 

*  be  entitled  to  the  fee  of  90s.  for  the  preparing  and  serving  such 

*  notice,  and  no  more.'  The  second  section  gives  the  magistrate 
the  liberty  of  tendering  amends  at  any  time  within  the  month .  See 
Devajius  v.  Boyce,  mui,  356. 
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18 16.  gistrate,  one  month  previously  to  action  brought,  was 

Mayhew  indorsed  with  the  attorney's  name  thus:  (  D.  S&uter'i 
*  whereas  both  names  should  have  been  at  full  length. 

The  subscription  to  the  notice  had  both  names  at  length. 
The  learned  judge  reserved  the  point  for  the  consideration 
of  the  court,  and  also  the  question  as  to  the  merits, 
whether  the  defendant  were,  or  were  not  justified  in 
the  commitment,  subject  to  which,  the  jury  found  a 
verdict  for  the  plaintiff,  with  £b  damages. 

Mr.  Serjt.  Best,  in  last  Easier  term,  obtained  a  rule 
nisi  to  set  aside  the  verdict  and  enter  a  non-suit.  As  to 
the  first  point,  he  mentioned  a  case  at  the  last  summer 
assizes  for  the  county  of  Kent,  against  officers  of  excise, 
where  a  similar  notice  had  been  given  under  stat.  23 
Geo,  3.  c.  70.  /.  30.  which  was  indorsed  /.  King,  and  on 
the  objection  being  taken,  Lord  Ellenhrough,  he  said, 
was  of  opinion  that  it  was  fatal ;  but  afterwards  held  that 
no  notice  at  all  was  necessary.— On  the  second  point,  he 
said,  the  authorities  were  not  very  decisive,  whether  a 
magistrate  could,  or  could  not,  commit  for  a  contempt; 
but  he  thought  the  balance  was  in  favour  of  the  de- 
fendant. He  cited  The  King  v.  Revel  («),  where  the  court 
held  that  if  the  words  be  spoken  in  the  presence  of 
the  magistrate,  he  may  make  himself  judge,  and  punish 
the  offender  immediately  by  committing  him ;  but  where 
they  are  spoken  behind  his  back,  the  party  can  only  be 
indicted  for  a  breach  of  the  peace.  He  also  cited  Pettit  v. 
Addington  (*),  to  shew  that  this  point  was  considered  by 
Lord  Kenyon  as  still  unsettled. 

Mr.  Serjt.  Onslow  and  Mr.  Serjt.  Copley,  on  a  subsequent 
day  in  the  same  term,  shewed  cause.  As  to  the  first 
point,  they  said  that  as  the  obvious  intention  of  the  act 
was  to  give  the  magistrate  an  opportunity  of  tendering 

(a)  1  Sir.  481.-1— (b)  Peakes  N.  P.  Cases,  6*. 
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amends,  and  as  everyfacility  had  been  given  in  the  present  1810. 

case  for  that  purpose,  the  notice  must  be  deemed  sufficient ;      M  v-y*/ 
unless  indeed  the  omission  of  a  single  letter  would  be  v. 

fetal*     The  case  which  had  been  alluded  to  from  Kent        Locke. 
was  not  a  decision  winch  could  be  cited  as  an  authority j 
and  in  Wood -7.  Fo//iott(a),  which  was  also  an  action  against 
excise  officers,  the  indorsement  of  the  sirnames  only  of 
the  attorneys  was  held  sufficient.  In  Taylor  v.  Fenwick  (*), 
the  court  held  that  the  subscription  (  Given  under  my 
'hand  at  Durham*  was  insufficient,  without  expressly 
stating  that  Durham  was  the  place  of  residence;  but  no 
notice  was  taken  of  the  indorsement;  from  which  it  might 
be  inferred  that  the  indorsement  was  unnecessary,  pro- 
vided the  subscription  were  perfect.    The  constant  prac- 
tice, however,  had  been  to  indorse  only  the  initial  of 
the   christian  name,  which  shewed  that  the  universal 
understanding  of  the  profession  was  that  that  was  suffi- 
cient.-—S«wirf/y,  they  contended  on  several  grounds  that 
the  magistrate  was  not  justified  in  the  commitment.    1st, 
a  magistrate  could  not  commit  for  punishment ,zs  in  the  case 
of  a  contempt,  to  any  place  except  the  common  gaol  (?) j 
though  he  might,  for  re-examination,  in  order  to  save  the 
inconvenience  of  carrying  him  to  the  county  gaol,  (d) ;  in 
which  case,$bowever,  he  would  be  considered  as  still  in  the 
presence  of  the  magistrate.   The  stat.  6  Geo.  1.  c.  19,/.  2, 
gave  the  ih&gistrate  power  to  commit  vagrants,  and  other 
persotas  charged  with  small  offences,  either  to  the  common 
gaol  or  house  of  correction,  an  election  which  they  did 
not  possess  befote  that  statute;  and  a  contempt  was  not 
one  of  the  cases  intended  by  that  act. — 2dly,  the  mode  of 


(a)   C  2£,  T.  2  Geo.  3d.  cited  in  Oslorn  v.  Gough,  3  B.  k  P. 
552.— (b)  M.  S3  Geo.  3.  B.  R.  cited  '^Lovelace  y.  Curry,  7  T.  R. 

635. (c)  l  B.  P.  C.  585,  which  cites  5  H.  4,  c.  10 :  Q  Co.  1  ig  b. 

— <<f)  Broughton  v.  Mubhoe,  Moore  408,  cited  H.  P.  C.  #85. 

VOL.  II*  D  D 
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18 iff.         commitment  was  irregular.    There  should  have  been  a 
M  Sm^mf  warrant  in  writing  under  the  seal  of  the  magistrate,  ex- 

v.  pressing  the  nature  of  the  crime  and  the  term  of  com- 

Locke.  mitment  (a) ;  because  there  was  no  record,  from  which  a 
return,  shewing  the  ground  of  the  commitment,  could 
be  made  to  a  habeas  corpus.  As  soon  as  the  person  was 
committed,  the  magistrate  was  functus  officio ;  and  this 
distinction,  between  a  court  of  record  and  a  private  magi** 
strate,  was  taken  in  all  the  cases.  Supposing  this  to  have 
been  such  a  contempt  of  magisterial  authority,  as  would 
have  justified  a  commitment,  the  term  of  imprisonment 
should  have  been  expressed;  viz.  till  he  had  purged  his 
contempt  by  submission.  The  duration  of  punishment 
was  not  to  be  left  floating  in  the  breast  of  the  magistrate, 
without  reference  to  any  specific  fact  or  period.  It  was  re- 
markable that  in  Throgmorton  v.  Alien,  mentioned  in  2  Rol. 
Ab.  Trespass  (c),p.  558,  a  question  was  raised  on  demurrer, 
whether  the  Chief  Justice' of  the  King's  BencbhaAthis  power 
of  commitment ;  but  though  it  was  decided  that  he  had,  a 
distinction  was  to  be  taken  between  that  high  officer  and 
inferior  magistrates.  [Lord  C.  J.  Gibbs.  .Was  that  a 
commitment  by  the  Chief  Justice  in  court  or  out  of  it  ? 
But  I  should  think  the  latter ;  because,  if  it  had  been  in 
court,  it  would  have  been  recorded  ,by  the  officer  im- 
mediately, and  there  could  have  been  no  doubt  about  it  (*).] 
Lastly,  they  contended  that  this  was  not  a  contempt,  for 
which  the  defendant  could  commit  at  all.  The  plaintiff 
had  only  expressed  a  prospective  intention  of  disobedience. 
In  Tie  King  v.  Revel,  it  was  held  that  as  the  words 
justified  a  commitment,  a  fortiori  they  were  indictable 


la)  1  H.  P.  C.  577  i  2  Intl.  601 ;  Bushel?*  case,  Vaughan  135. 
where  there  is  an  order  for  the  commitment  of  twelve  jurors  for  a 
contempt.-*— (£)  It  does  not  appear  from  the  case,  as  stated  in  RoL 
Ah.9  whether  the  commitment  were  in  or  out  of  court. 


Locke. 
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the  inference  from  which  was,  that  it  must  be  an  indict-  1816. 

able  offence  to  justify  a  commitment.    In  the  present      Mayhew 
case,  if  the  plaintiff  had  been  commanded  to  execute  a  »• 

warrant,  and  had  refused,  it  would  have  been  an  indict* 
able  offence,  and  the  defendant  might  have  committed 
him  j  but  till  such  refusal,  there  was  locus  peenitenti*.    In 
Spilsbury  v.  Miciletbwaite  (a),  which  was  ah  action  against 
the  sheriff  for  committing  a  person  guilty  of  disturbance 
at  a  county  election,  the  late  Lord  C.  J.  Mansfield  ss&&  tint, 
as  a  magistrate,  he  .certainly  had  no  authority  to  commit. 
Mr.  Serjt.  Best,  contra  y  as  to  the  first  point,  said  that 
the  statute,  which,  as  was-said  in  Taylor  v.  Femvick,  must 
be  implicitly  followed,  directed  the  party's  attention  to 
the  indorsement,  and  not  to  the  subscription,  for  the 
attorney's  name.    In  Wood  v.  Fdliott,  the  name  of  the 
firm,  under  which  the  attorneys  acted,  was  indorsed,  and 
it  could  not  therefore  be  expected  that  their  christian 
names  should  be  inserted.     Secondly,  he  denied  that  a 
magistrate  could  only  commit  where  he  could  indict. 
There  was  no  distinction,  as  to  this  authority,  between  a 
court  and  a  magistrate,  and  it  could  never  be  contended, 
that  a  court  could  not  commit  for  any  contempt,  except 
such' as' was  indictable.    In  the  present  case,  there  was 
sufficient  insolence  in  the  words  themselves  to  justify  the 
commitment  \  but  the  tone  and  the  manner  must  also  be 
taken  into  consideration,  and  sufficient  credit  was  due  to 
a  magistrate,  to  presume  that  he  would  not  commit  without 
sufficient  provocation.  Then,  could  not  a  magistrate  com- 
mit at  once,  when  he  was  insulted  i  There  must  be  a  verbal 
imprisbnment  before  the  warrant  was  made  out,  though 
the  defendant  might  not  have  been  justified  in  detaining 
the  plaintiff  for  a  week,  or  any  indefinite  period.    The 
authority  of  Lord  Hale,  he  said,  was  in  his  favour,  for  it 


(c)  1  Taun.  146. 
-  DD2 


LOCJLE. 
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16U5.         was  said  (»j,  that  the  magistrate  might  detain  a  penoa 

M^YH«w       **  S^ab*  **  he  cool<*  Iaake  °?*  *  wamm  to  send  hunt* 
v.  gaoL    Then,  when  the  warrant  was  made  out,  it  matt 

specify  the  cause  and  the  term  of  commitment;  andthit 
was  all  that  die  cases  decided. 

Cur.  <uHh  v*k. 
Lord  Chief  Justice  Gibbs  now  delivered  the  judgment 
of  the  courts — This  is  an  action  against  a  magistrate* 
for  causing  the  plaintiff  to  be  apprehended  and  seat 
to  the  cage,  where  he  was  detained  for  the  space  of 
ten  hours :  A  verdict  has  been  found  for  the  plaintiff, 
to  which  the  defendant  makes  two  objections;  firtd 
that  sufficient  notice  of  the  action  was  not  given  to 
him ;  uchuHj,  'that  there  was  sufficient  ground  for  the 
commitment,  and  that  there  was  no  necessity  for  a  wanttt 
in  writing.  As  to  the  first  objection,  h  is  said  that  the 
statute  requires  the  name  of  the  attorney  to  be  indorsed 
at  foil  length,  and  therefore,  that  the  indorsement, '  2>. 
*  Sinter,*  is  not  sufficient.  I  was  very  much  inclined  to 
think,  on  the  argument,  that  it  was  sufficient ;  but  as  the 
defendant  relied  a  good  deal  on  a  case,  in  which  it  vat 
said  that  Lord  EUenhrougk  had  held  a  similar  indorsement 
insufficient,  the  court  would  not  come  to  a  deciiion, 
without  communicating  with  that  noble  and  learned  judge. 
We  have  done  so,  and  his  Lordship  says  he  does  not  con- 
sider that  he  finally  ruled  that  point.  It  was  admitted, 
when  the  case  was  cited  here,  that  it  went  off  on  another 
ground ;  and  when  Lord  EUs^rougb  was  told  that  the 
officers  of  this  court  had  said,  that  the  almost  uniform 
practice  was  to  indorse  the  initial*  only,  of  the  attorney'* , 
thristian  name,  (I  do  not  say  that  there  is  no  instance  to 
the  contrary)  he  fob  perfectly  satisfied  that,  in  all  fair 
construction,  this  indorsement  was  sufficient.    That  ob- 

(«)  i  H.  P.  C.  587. 
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jection,  therefere»  is  removed*  As  to  the  merits*  we  art 
dearly  of  opinion,  without  eoniidering  whethes  the  con- 
duct of  the  plaintiff  wouM*  have  justified,  any  commit* 
meat,  that  this  commitments  not  being  under  a  warrant 
in  writing,  cannot  be  supported.  .  It  appears,  both  from 
Hawkins**  Pfeas  of  the  Crown*  and  Land  Hbbr  that  a 
commitment  for  a  contempt  should'  he  in  writing. 

Radtdisdiarjaed* 


M1& 
Mayhcw 

Locks. 


WILLIB01*  V*  WHiTAKaUL 

M**  Serjt.  Vaug})an%  on  a  former  day  in  this  term, 
obtained  a.  rule  to  shew  cause  why  an  exonereiur  should 
not  be  entered  on  the  bail-piece  in  this  action,  on  an 
affidavit  which  stated  that  final  judgment  had  been  ob- 
tained in  Trinity  term  last ;  that  the  plaintiff  had  agreed 
to  the  settlement  of  the  action  on  payment  of  costs,  and 
on  receiving  bills  of  exchange  in  satisfaction  of  the  debt, 
accepted  by  the  defendant's  father,  and  payable  at  a 
future  day. 

Mr.  Serjt.  Best  now  shewed  cause,  and  contended jfrrf 
that  the  application  had  been  made  too  late;  and  secondly 
that-  there  was- no  foundation- for-  it*,  that*  a- defendant 
was  to  be  considered  as  always  in  the  custody  of  the  bail, 
who  might  surrender  him  at  any  time;  and  he  cited 
Bricitvoed  v.  Annis  (a). 

Mr.  Serjt.  Vaugban9  contrh>  said  that  in  Brichwood  v. 
Annis  there  was  no  composition*  but  only  an  agreement 
for  one ;  all  was  still  in  fieri.    Then,  as  to  time,  he  said, 


Saturday, 
June  89. 

The  plaintiff, 
after  final  judg-  ' 
ment,  having 
taken  bills, 
payable  at 
a  future  day,  in 
satisfaction  of 
the  debt,  the 
court  discharged 
the  bail,  on 
payment  of 
costs;  though  the 
application  was 
not  made 
till  the  fourth 
term  after  judg- 
ment signed. 


(a)  5  Taun.6\4. 
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1816. 

WlLLISO* 
V. 

Whitakir. 


the  application  was  made  as  early  as  was  necessary;  and, 
besides,  this  was  an  objection  which  went  to  the  very 
principle  of  the  action,  and  would  have  been  a  good  de- 
fence to  it ;  and  was  not  a  mere  irregularity  which  might 
be  waived. 

Lord  Chief  Justice  Gibbs. — It  must  be  on  payment  of 
costs,  because  the  application  came  late.  As  to  the  merits, 
my  brother  Best  fairly  admits  that  the  plaintiff  had 
actually  taken  bills  payable  at  a  future  day  (which  is  the 
only  material  feet;)  and  therefore,  the  defendant  had 
purchased  of  the  plaintiff  the  privilege  of  freedom  from 
arrest,  till  it  was  seen  whether  the  bills  were  paid  or  not; 
and  there  was  a  consideration  for  the  indulgence  by  which 
the  plaintiff  was  "bound:  And  if  so,  time  was  given,  by 
which  the  bail  are  discharged  according  to  all  the  cases; 
because  the  principle  is,  that  where  the  plaintiff  has  not 
disarmed  himself  from  proceeding,  the  bail  are  not  dis- 
charged. In  Brichwood  v.  Annis,  there  was  no  consi- 
deration for  the  indulgence ;  and  I  remember  that  the 
court  were  perfectly  justified  in  their  conclusion  there, 
though  all  the  ciztumstances,  from  which  that  conclusion 
was  drawn,  are  not  stated  in  that  case  (a). 

Per  Curiam^ 

Rule  absolute,  on  payment  of  costs. 


(a)  Thtt  case  is  alto  reported,  anti,  vol.  i.  250. 
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Monday, 
July  I. 
JONES  V.  tBWlS. 

Mr-  Serjt.  Vaugban  had  obtained  a  rule  nisi  to  discharge  Where  a  woman 
the  defendant  on  entering  a  common  appearance,  on  the  wa$  arr*f^j|]  0f 
ground  that  she  was  a  married  woman;  but  that  fact  was  exchange,  at  the 
not  sworn  to  by  the  defendant  herself,  but  by  a  third  So^MhVcourt 
person.  refused  to  dis- 

Mr.  Serjt.  Copley  now,  shewed  cause  on  an  affidavit  the  affidavit  of  a 

which  stated  that  the  action  was  brought  on  a  bill  of  ^ird  [""on, 

*»  that  she  was  a 

exchange,  drawn  by  the  defendant  on  one  Palmer,  by  married  woman. 

whom  it  was  accepted,  and  indorsed  to  the  plaintiff*  that 
the  plaintiff,  not  being  able  to  find  the  acceptor,  applied 
to  the  defendant  for  payment,  on  which  occasion  she 
did  not  state  herself  to  be  a  married  woman.  He  cited 
Prichardv.  Cow  Jam  (a),  where  a  feme  covert  was  arrested, 
as  acceptor,  by  an  indorsee ;  and  the  court,  considering 
the  bill  to  amount  to  a  representation  of  herself  as  a 
single  woman,  refused  to  cancel  the  bail-bond.  There 
was  no  difference  in  principle,  he  said,  between  the  case 
of  an  acceptor,  and  that  of  a  drawer,  who  had  indorsed 
the  bill  for  value. — Then  it  was  a  suspicious  circumstance, 
that  the  defendant  had  not,  herself,  sworn  to  the  fact  of 
her  coverture. 

Per  Curiam : — Under  all  the  circumstances,  we  cer- 
tainly will  not  discharge  the  defendant.  She  is  the 
drawer  of  the  bill,  and  she  does  not  venture  to  swear  that 
she  is  a  married  woman. 

Rule  discharged. 


(o)  Ami,  40. 
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Mopday,  MABY  ANN  CLARKE  V.  DAVIE8. 

July  1. 

To  in  avowry      This  was  an  action  of  replevin,  to  which  the  defendant 

for  rent  in  arrear, 

the  plaintiff  made  cognizance  as  bailiff  of  Martha  Campbell,  and  alleged 

^T^t  before  and  that  the  Plaintiff»  for  the  sP*ce  o{  one  week  ending  on 
•at  the  time  of     the  16th  of  May,  1815,  and  from  thence  until  and  at 

*  fembe 'uid  the  time  when  &c>  held  the  premises  as  tenant  thereof 
\  when  tne  sup-  to  the  said  Martha,  at  the  weekly  rent  of  £\%  :  12/. ; 
« came  due,  she    and  because  the  sum  of  ^12 :  12x.  for  the  space  of  one 

'  was  married  to    week  endinor  as  aforesaid,  and  from  thence  until  and  at 

*  one  J.  C.  —  6 

Held  that,  the  said  time  when  &c,  was  due  and  in  arrear  from  the 

to^^umed6    Pontiff  to  the  said  Martha,  therefore  the  defendant  well 

that  the  coverture  acknowledges  the  taking  &c.,as  a  distress  for  the  said  rent, 
continued  up  to  ,  -  .  r         .  ,        .  -       .         .        €      . 

the  time  when      so  due  and  m  arrear  as  aforesaid;  without  saying, €  and 

the  distress  was  c  which  stilt  remains  due  and  unpaid/  in  the  common 
plea  was  no  an-  form.  The  plaintiff  pleaded  in  bar,  first,  *»on  tetiuit; 
swer  to  the  secondly,  that  before  and  at  the  time  of  making  the  sup- 

It  is  not  ncces-  posed  demise,  and  at  the  time  when  the  supposed  arrears 

iaiyfinan  avowry  0frent  became  due,  she,  the  plaintiff,  was  married  to  one 
oi  cognizance,  to  .        i 

aver  that  the  rent  Joseph  Clarke ;  and  thirdly,  she  pleaded  riens  in  arrear. 
,tiU  remains  due.  ^  drfendant  demurred  to   the  second  plea,  and  the 
plaintiff  joining  in  demurrer,  the  case,  in  the  last  term, 
came  on  for  argument. 

Mr.  Serjt.  iV/,  in  support  of  the  demurrer,  cited  the 
following  passage  from  Co.  Lit.  c.l,s.  \,  p.  3  a.  c  A  feme 
'  covert  cannot  take  any  thing  of  the  gift  of  her  husband, 
c  but  is  of  capacity  to  purchase  of  others,  without  the 
'  consent  of  her  husband  :  But  her  husband  may  disagree 
*  thereunto,  and  divest  the  whole  estate ;  but  if  he  neither 
'  agvee,  nor  disagree,  the  purchase  is  good/  &o*  (a).    So 

(«)  See  Barnfathcr  v.  Jordan,  Doug.  452. 


Clarke 
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io  Com.  Dig.  tit.  Barm  &  Feme,  (S.  2.)  *  If  the  wife  agree  iei6. 

*  to  an  estate  made  So  her  during  the  coverture  (o)>  she 

'  shall  be  liable  to  all  charges  to  which  the  estate  is  sub-        "  «.~ 

'  ject :  As  if  the  estate  was  granted  by  fine,  with  a  render        Davits. 

'  of  rent,  she  shall  be  chargeable  with  the  rent.9   Sp  that* 

though  the  plea  alleged  that  the  plaintiff  was  married, 

both  at  the  time  of  the  demise,  and  when  the  arrears  of 

rent  became  due,  she  was  still  answerable,  whether  the. 

husband  were  dead  or  living.    If  he  were  living,  she  bad 

no  right  of  action,  because  the  property  was  not  hers;  if 

he  were  dead,  she  was  unquestionably  answerable,  because 

the  premises  had  been  enjoyed  by  her,  and  it  did  not 

appear  upon  the  record,  that  the  tenancy  had  been,  dis~  ' 

affirmed  by  her  husband.    He  bad  not  been  a>l$  tp  fuufc 

any  case,  in  which  coverture  had  been  pleaded  in  replevin* 

where  there  had  been  an  enjoyment  by  the  wife*  not.  dis^ 

affirmed  by  Ae  husband  j  and  it  might  be  questf on$(J 

whether  such  a  plea  could  be  put  an  the  record  in,  anj: 

shape;  but  at  all  events,  it  should  state  whether  the  husr.      • 

band  were  living  or  dead.. 

Mr.  Serjt.  Vaughan,  amtrh,  made  a  preliminary  objec- 
tion to  the  cognizance;  that  it  was  not  drawn  conformably 
to  stat.  11  Geo.  2,r.  19,  inasmuch  as  it  did  not  state  that 
the  rent  was  still  due  and  unpaid  (b).  The  court,  however, 
said  that  that  was  not  necessary ;  Mr.  Justice  Burrough 
observing  that  he  remembered  seeing  a  precedent  of  Mr* 
Serjt.  Draper\  in  which  that  averment  was  omitted.—; 
With  respect  to  the  principal  question,  he  denied  th*t 


(a)  That  is,  if  she  agree  at  the  death  of  her  husband.  See 
1  RoL  Ah.  34y  U),  cited  Com,  J#g.  ubutuprb. 

(6)  The  22d  section  of  that  statute  euacts,  '  That  the  defendant 
'  in  replevin  may  avow,  &c.,  generally,  that  the  plaintiff;  or  other 
'  tenant  of  the  lands,  &c,  whereon  the  distress  was  rn^de,  enjqyed 
'  the  same  under  a  grant  or  demise  at»such  a  certain  rent,  during 

*  the  time  wherein  the  rent  distrained  for  incurred  {accrued),  which 

*  rent  was  then,  and  still  remains,  due/  fcc 


Da  v  ibs. 
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1810.         the  plaintiff  was  in  the  dilemma  in  which  the  defendant 
Clarke        **ad  attempted  to  place  her;  because  the  cognizance  ad- 
«•  mitted  the  property  to  be  in  the  party  bringing  the 

action:  Burn  &  wife  v.  Maittaire  (a): — And  the  defendant 
was  therefore  precluded  from  saying  that  the  property 
was  in  another.  The  doctrine  which  had  been  relied 
on  by  the  other  side,  was  only  applicable  to  cases  where 
the  wife  was  in  a  condition  to  contract  5  the  only  ques- 
tion, therefore,  was,  whether  the  wife  could  contract 
during  coverture  to  pay  rent,  without  the  consent  of  her 
husband;  for  he  contended  that  the  cognizance  ought  to 
have  stated  that  the  husband  had  agreed,  if  the  fact  were 
so ;  and  without  that  averment,  the  passage  which  had 
been  cited  from  Co.  Lit.  was  not  in  point.  The  passage 
from  Com.  Dig.  only  related  to  an  agreement  by  the  wife  at 
the  death  of  the  husband,  as  appeared  from  Rol.  Ab. 
349,  from  whence  the  passage  in  Com.  Dig.  was  taken; 
— the  wife,  he  said,  had  no  power  to  agree  or  disagree 
during  the  life-time  of  her  husband.  There  was  nothing 
to  distinguish  replevin  from  other  actions,  and  in  Com. 
Dig.  tit.  Pleader  (3  K.  20),  it  was  said  «  That  in  bar  to 
'  an  avowry  for  rent  reserved,  the  plaintiff  may  plead  as 
*  in  bar  to  debt  for  rent.* 

The  court,  without  hearing  the  reply,  said  there  was  suf- 
ficient doubt  in  the  rase  to  induce  them  to  advise  the  de- 
v  fendant  to  amend  his  cognizance  j  and  Mr.  Serjt.  Pell,  on  his 
part,  availed  himself  of  the  intimation. — On  a  former  day 
in  the  present  term,  however,  he  said  that  there  were  cir- 
cumstances which  precluded  the  defendant  from  amend- 
ing, so  as  to  meet  the  objection ;  and  therefore,  that  the 
case  must  be  argued  as  it  stood.  The  case  was  accordingly 
afterwards  again  argued  at  considerable  length. 

Mr.  Serjt.  Pell  contended  that,  if  it  appeared  that  the 

(o)  Casee  Temp.  Ld.  Hardwicke  1  19,  cited  Bull.  N.  P.  63. 
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coverture  had  continued  up  to  the  time  of  the  plaintiff's  1816. 
pleading  in  bar,  she  could  claim  no  property  in  the  goods.  _  ****** 
Then  the  question  was,  whether  it  was  for  the  defendant  v. 

to  reply  that  the  plaintiffs  husband  was  now  alive:  But       Davi1*- 
such  an  allegation,  he  said,  would  clearly  have  been  a 
departure.    Nor  was  it  at  all  necessary ;  because  it  was  a 
rule  of  law,  that  if  a  person  were  stated  to  be  aliye  at  any 
specific  time,  unless  at  a  period  infinitely  distant,  it  was 
to  be  presumed  that  he  was  still  living,  WUstnv.  Hodga{a)\ 
and  that  presumption  was  hot  rebutted  by  her  bringing 
the  action^  as  a  feme  sole.    But  who  had  the  means  of 
ascertaining  the  fact  so  well  as  the  plaintiff  herself  ?    If, 
therefore,  his  death  were  necessary  for  her  defence,  it 
was  for  her  to  aver  it.    But  admitting  her  to  be  still 
covert,  that  would  not  entitle  her  to  defeat  the  landlord's 
peculiar  right  to  distrain.   When  land  was  granted  out  in 
consideration  of  feudal  services,  if  those  services  were  not 
performed,  the  landlord  might  have  recovered  possession; 
and  as  this  would  have  been  no  answer  to  that  forfeiture, 
neither  was  it  any  answer  to  this  distress,  which  was  given 
in  lieu  of  the  right  to  recover  back  possession.    The  re- 
sult of  Bum  v.  Maittaire  was,  that  after  verdict,  the  court 
would  intend  almost- any  thing  in  support  of  it.    The 
doctrine  cited  from  Cent.  Dig.  Pleader  (3  K.  20),  was  too 
unqualified  $  and  even  in  debt  for  rent,  it  depended  on 
the  circumstances  whether  coverture  could  be  pleaded* 
Coverture  did  not  necessarily  relieve  a  woman  from  her 
liability,  as  appeared  from  RoJ.  Ah.  349. 

Mr.  Serjt.  Vaugban,  contrh,  after  recapitulating  the 
grounds  of  his  former  argument,  said  that,  as  to  the  pre* 
sumption  that  the  husband  was  still  alive,  though  there 
might  be  presumptions  on  evidence,  in  pleading  every 
thing  must  be  averred  explicitly,  and  nothing  could  be 

(«)  a  Ecui,  ait. 


Daviks. 
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1816.         left  to  presumption.    Tie  plaintiff  must  hate  succeeded 
_  v*vV  on  the,  issue  o£  mow  /*NMf»  because  coverture  would  have 

CLARKE  m 

0.  been  an  answer  to  any  action,  foe  cent :  Com.  Dig.  m  wprl 

This  was  matter  of  contract;  and  the  plaintiff  had  pleaded 
that  which  proved  her  to  be  incapable  of  contractiogat  alL 
[Lord  C.  J.  GMj.  You  cannot  plead  every  thing  is  r* 
plevin,  which  may  be  pleaded  in  debt:  If  it  be  true  that 
theplaintiff  took  to  the  landafto  her  husband's  death***} 
thing  on  the  premises  wa*  liable  to  the  distress.  Neitt« 
was  she  incapable  of  taking  an  estate*)  the  passage  which 
has  been  cited  from  Co.  Lit.  is  deciswe  on  that  point.] 

Lord  Chief  Justice  Gibw>  on  this  day,  delivered  the 
judgment  o£  the  court.  We  have  reconsidered  this  en* 
which  ha*  been  so  fully  and  ingeniously  argued ;  and  we 
areo£  opinion,  after  the  most  ample  consideration,  that 
the  plea  in  bar  is  bad.  The  plaintiff  declares  against  the 
defendant  for  taking  her  goods  i  the  defendant  makse 
cognisance,  that  the  plaintiff  held,  the  premises  up.  to  a 
ceistetn.  day,  on  which  the  rent  became  due*  and  from 
thence  up  to  the  time  whea  &c.,  of  the  person  under 
whom  he  makes,  cognizance;  and  because  a  certaiasum 
was  due*  on  that  day,,  therefore  the  distress  was  taken. 
Tbeptaintiff^rj/takas  issueor&the  holding  j.  and  seanHf, 
pleads  that  before  and  at  the*  time  o£  the  supposed  d* 
mise*.  apd  when  the  supposed  rent  became  due,  (and 
tbflre  it  stops,)  she  was  covert;  ancLthe  inference  which 
she  draws  is,  that  the  demise  amid  not  be.  made  to  bar* 
but  must  have  been. made*.  i£  at  all*,  to.  herself  andi her 
husband  jointly ;  and  that  these  facts,  destroy  the  ltgd 
effect  of  thos^  which  are  stated  in.  the  arowuy.  We  arc 
of  opinion  that  that- is  not  the  effect  of:  the.  plea,.  It  has 
b^en  argued  that  the  allegation,,  that  she  w a*  covert  up  to 
the.  time  when  the  rent  hfPame  dnft,  carrffts  with  it  a-pter 
sumption  that  the  coverture  continued  up  to  the  tune 
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when  the  distress  was  taken,  though  that  was  not  alleged.  lSitf. 

If  that  be  so,  the  plea  in  bar  is  clearly  bad,  because  it       r  *"** 

vL  ASKE 

states  a  fact  which  is  inconsistent  with  the  ground,  on  *. 

which  alone  the  action  can  be  supported;  for  if  her        Ua**". 
husband  were  alive  when  the  action  was  brought,  she 
could  not  sustain  it.    But  be  that  as  it  may,  taking  this 
to  be  only  an  allegation  that  the  husband  was,living  when 
the  rent  became  due,  still  it  is  no  answer  to  the  cogniz<- 
ance  >  because,  notwithstanding  that  fact,  what  is  stated 
h  the  avowry  may  give  a  right  of  distress.    For  whether 
the  demise  were  before  the  coverture,  or  even  during  the 
coverture,  the  plaintiff  would  have  held  during  the  whole 
of  the  time  ;  and  it  might  have  been  alleged  that  she  and 
her  husband  held  in  her  right.    We  are  therefore  of 
opinion  that  all  the  material  facts  in  the  avowry  remain 
good ;  and  if  so,  the  plea  is  no  answer  to  it,  and  conse- 
quently, cannot  be  supported.— This  decision  can  be  no 
prejudice  to  the  plaintiff,  because  she  will  have  precisely 
the  same  advantage  on  the  trial  of  the  issue  on  the  hold- 
ing, as  she  would  have  had  on  the  law  of  this  case. 

Judgment  for  the  defendant. 


frost  plaintiff:  hale  and  wife  deforciants.  j„jv  gj ' 

M*.  Serjt.  Best  moved  that  this  fine  might  be  amended,  Fineof  pretoiie* 

by  inserting  the  words,  '  thejlordship  of  Myhn  in  the  Ij^S^i' 

«  county  of/  before  the  words,  «the  town  of  Kingston  upon  \**™>'  amended 

4  H#N,9  in  which  the  premise*  were  described  as  situated.  w^8  *£!  fori* 

The  deed  to  declare  the  uses  had  been  lost,  but  an  affidavit  \  **?***&* 

1  'in  the cfamy 

was  produced,  which  stated  that  the  premises  had  been  '  of.' 

therein  described  to  be  in  the  lordship  of  Myton ;  and  the 

court  Allowed  the  amendment. 
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1816. 


Wednesday, 

July  3.  MOOUE  V.  BOWlf  ACER. 

In  an  action  by   ^ms  was  an  action  by  the  assignee  of  the  Chief  Stewd 

the  assignee  ot  a  *  ° 

replevin  bond      of  the  liberty  of  Bury  St.  Edmund's,  on  a  replevin  bond; 

£?!  the*  de-     and  the  declaration  stated  that  the  plaintiff,  having  di* 

claration  alleges   trained  the  goods  of  P.  Sbirref,  they  were  replevied* 

the  goods  waVad-  whereupon  the  Chief  Steward  took  from  Sbirref,  together 

judged,  but  that  ^^  ^  defendant  and  one  W.  T.  as  his  sureties,  a  bond 
S.9  the  plaintiff  .*.«,.     a-        u 

in  replevin,  did    in  double  the  value,  conditioned  that  if  Sbtrref  should 

ThVde^n^^  aPPear  at  the  next  court»  and  P*0*01**  *»  «*  "** 
pleads  ut,that  the  effect,  and  make  return  of  the  goods,  if  adjudged,  the  bond 

tt?nedeby  Ihe  °b"  should  *  ™d  "•  That  the  Plaint  **  afterwards  removed 
plaintiff  by  fraud,  into  this  court  by  writ  of  Accedas  ad  curiam,  where  a  re- 
£..-2dly,thatbe-  turn  of  the  goods  was  adjudged ;  that  Shirref  did  not 
^'"eTall111  make  return  &c*  w**ereby  the  bond  became  forfeited, 
matters  in  differ-  and  was  afterwards  assigned  to  the  plaintiff.— The  de- 
3&SSd&"  fe"dant  *******  «■  «tf*ctum;-sea»dlj,  that  the 
were  referred  to  judgment  mentioned  in  the  declaration  was  obtained  by 
wndin^which,  t^xe  plaintiff  by  fraud  and  covin,  that  is  to  say,  by  the 
the  proceedings  plaintiff,  in  collusion  with  Sbirreff,  procuring  Sbirref 
Held  that  the tint  falsely  and  fraudulently  to  confess  the  said  action-,— 
thTuhe^uT-11*  thirdih  that»  after  the  plaint  made  and  the  bond  taken, 
ment  was  obtain-  and  before  judgment  obtained,  it  was  agreed  between 

5d°e^  thc  PWntiff  and  «**Sf».  without  A«  knowledge  or 
sureties,  was  no  consent  of,  or  any  notice  to,  the  defendant,  that  all 
Action;— And      differences  between  them, — touching  the  construction 

that  the  second  cf  a  certain  agreement  as  to  the  time  of  payment 
plea  was  bad,  -  • 

since  the  refer-     of  the  rent,  the  buildings  to  be  erected  on  a  certain 

for^TStohf  farm* and thc  claims  of  Sbirr& for loss  of  stock>-shouId 
the  sureties,  as  of  be  referred  to  arbitrators;  that  Shirreff  might  deduct 

tndPtherXi  no  what  should  **  awarded  to  him  out  of  the  arrears  of  rent  \ 
prejudice  could  and  that,  pending  the  reference,  no  proceedings  should 
from  the  delay.     be  uken  in  the  action  of  replevin :— The  plea  then 
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averred  that  the  arbitrators  awarded  that  the  plaintiff  isi6. 
should  allow  Sbirreff£iQ  in  respect  of  the  buildings,  and  %JT*~ 
£400  for  the  loss  of  stock  v  and  that  the  rent,  for  which  *. 

the  distress  was  made,  was  a  subject  of  the  said  reference.  BoW11  AKEI1  • 
— The  plaintiff  demurred  to  the  second  and  third  pleas, 
alleging  for  causes,  that  the  defendant,  by  the  second  plea, 
had  put  in  issue  matter  of  fact,  in  order  to  impeach  the 
validity  of  the  judgment,  whereas  it  could  only  be  investi- 
gated by  writ  of  error \  and  that  the  third  plea  afforded 
00  legal  answer,  though  it  might  entitle  the  defendant  to' 
relief  in  a  court  of  equity. — The  case  came  on  for  argu- 
ment on  a  former  day  in  this  term. 

Mr.  Serjt.  Best,  in  support  of  the  demurrer,  said.that, 
if  the  question  of  fraud  could  be  tried  in  this  way,  in 
'  every  action  against  bail,  it  might  be  alleged  that  the  judg- 
ment was  fraudulent.  There  was  no  case  in  which  this 
had  been  done;  and  in  Moses  v.  AP Ferlan  (a),  Lord 
Mansfield  said,  '  It  is  most  clear  that  the  merits  of  a 
*  judgment  can  never  be  overhauled  by  an  original  suit, 
'  either  at  law  or  in  equity.  Till  the  judgment  is  set 
'  aside  or  reversed,  it  is  conclusive,  as  to  the  subject 
( matter  of  it,  to  all  intents  and  purposes.'  Now  this 
plea  was  an  attempt  to  overhaul  the  merits  of  the  judg- 
ment, by  reversing  the  u$ual  course  of  proceeding ;  viz. 
by  appealing  from  the  court  to  the  jury.  There  were  two 
modes  by  which  the  defendant  might  have  obtained  his  - 
remedy.  The  most  proper  course  would  have  been  to  have 
filed  a  bill  in  equity,  which  would  act  at  once  in  personam, 
and  would  direct  a  satisfaction  to  be  entered ;  and  he  cited 
Barnesiey  v.  Powell  (£),  to  shew  that  equity  would  grant  re- 
lief against  a  judgment  obtained  by  fraud.  Now  there  would 
have  been  no  ground  for  such  an  application  there,  if  it 
could  have  been  entertained  in  a  court  of  law ;  because  a 

(o)  2  Bur.  1005. (/>)  1  Vet.  284. 
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1616.         court  of  equity  would  not  hold  jurisdiction  in  a  case  in 
Moori        which  the  party  could  have  had  a  complete  remedy  at 
••  law.    A  more  expeditious  method  was,  to  apply  to  the 

equitable  jurisdiction  of  the  court  in  which  the  judgment 
was  recovered,  as  in  1  Vtnt.  78,  Anm^  where  an  executor, 
having  obtained  judgment  in  the  Kings  Btocb,  was 
afterwards  convicted  of  forging  the  will ;  whertupoh  the 
court  was  moved  to  vacate  the  judgment,  which  they 
ordered  accordingly.  Such  an  application  had  been  made 
m  this  case,  and  the  court  refused  to  discharge  the  bail  (*). 
The  facts  stated  on  that  occasion  were  the  same  as  were 
now  disclosed  by  the  tkhrd  plea;  that  decision,  therefore, 
was  applicable  to  the  present  occasion.  But  independ- 
ently of  that,  the  facts  afforded  no  defence. 

Mr.  Serjt.  Vaughan^  contrb,  said  that  as  the  obligation 
of  the  sureties  was,  that  the  goods  should  be  returned, 
if  it  should  be  so  adjudged,  it  was  a  most  material  alle- 
gation that  judgment  had  been  obtained  $  it  was  there- 
fore traversable,  and  consequently,  the  defendant  might 
plead  that  it  was  fraudulent.  If  this  had  been  a  ques- 
tion between  the  original  parties  to  the  judgment,  it 
might  have  been  said  that  they  were  estopped  from 
impeaching  it*  but  it  could  never  be  doubted  that 
strangers  might  avail  themselves  of  any  fraud  in  it 
Fraud,  being  extrinsic  and  collateral,  avoided  all  acts, 
spiritual^  or  temporal,  judicial  or  others,  and  even  a 
ittfeveiy,  as  appeared  from  Fermor>*  case  (*)}  though 
that  was  a  proceeding  much  favoured  by  die  law.  So  in 
The  Duchess  of  Kingston**  case  (c)  it  was  said  by  Lord  C.)< 
De  Grey  that,  in  civil  suits,  all  strangers  may  falsify*  for 
covin,  either  fifres,  or  real  or  feigned  recoveries,  fa. 
Then*  the  question  of  coDusion  and  fraud  wa*  a  matter 
of  fact  for  the  jury,  and  if  it  could  be  tried  on  application 

— .  ■'    *• - '—^ ' 

(«)  Anti,  81.-— *(*)  3  Co.  78  —(c)  1!  St.  fri*** 
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to  the  court,  it  was  absurd  to  suppose  that  it  could  not 
be  tried  by  a  jury.    In  the  case  of  a  fraudulent  confession 
of  a  judgment  by  an  executor,  the  replication  was  that  it 
had  been  obtained  collusively  (a) ;  so,  to  a  plea  of  a  former 
conviction  on  a  statute ;  but  according  to  the  plaintiff's 
argument,  this  could  only  be  available  by  motion.     [Mr. 
Justice  Burrmsgb. — You  have  only  stated  that  the  judg- 
ment was  fraudulent,  without  adding  wkh  what  view  it 
was  obtained.]     That  was  matter  of  evidence  to  be  esta- 
blished at  the  trial,  but  there  was  no  necessity  for  it 
to  appear  on  the  pleadings  (4).    In  Moses  v.  M*Ferlan> 
the  judgment  was  not  recovered  in  a  court  of  record,  and 
.   Lord  Mansfield  held  that  it  was  conclusive  till  reversed, 
which  he  admitted ;  but  the  question  was,  whether  third 
persons,  against  whom  it  was  attempted  to  be  put  in  suit, 
could  not  impeach  it.     A  court  of  equity,  it  was  true, 
would  order  satisfaction  to  be  entered  on  the  record, 
but  it  would  not  set  the  judgment  aside  (c)\ — it  left  the 
court  of  law  to  deal  with  it  as  they  thought  proper.    As 
to  the  second  plea,  which  went  to  the  equitable  jurisdiction 
of  the  court,  the  suspension  of  the  suit  in  replevin  by  the 
reference  was,  he  contended,  a  sufficient  reason  for  not 
prosecuting  the  suit  with  effect.     He  cited  The  Duke  of 
Qrmondv.  Burly  (J),  where  the  plaintiff  in  replevin  levied 
his  plaint,  and  was  afterwards  restrained  by  an  injunction 
out  of  the  Exchequer  till  his  death,  whereby  the  plaint 
abated ;  and  it  was  held  that  the  bond  was  not  forfeited. 
[Lord  C.  J»  Gihbs. — The  court,  perhaps,  thought  that  his 
death  <*as  a  sufficient  excuse.]  Where  a  cause  was  referred 
to  arbitration,  the  bail  were  discharged,  and  were  not 
bound  by  the  award,  because  their  situation  was  altered : 


1810. 

Moore 
v. 

fioWMAKER. 


(a)  See  Knight  v.  Peaehetf,  1  Vent.  &Q,  331,  cited  Fin.  Ah. 

Fraud*  (K.  a.)  7. (6)  This  is  ao  with reipect  to  executors;  see 

9  Co.  1 10. (c)  1  Kri.289.— — {d)  Carih.  51 9.  Cited  Com.  Dig. 

lit.  Replevin,  (D.) 

VOL.  II.  E 
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18* 6*  So,  here,  he  contended,  the  situation  of  the  sureties  wai 

Moore         altered,  because  they  had  lost  the  opportunity  of  securing 

0      ••  themselves.    [Lord  C.  J.  G#*/.— The  court  decided  on 

Bowmakbr. 

that  part  of  the  case  on  the  former  occasion,  and  held 

that  the  case  of  bail  was  not  to  be  compared  with  that  of 
sureties  in  replevin.] 

The  court  adjourned  to  attend  the  House  of  Lords  on 
the  prorogation  of  parliament ;  and  on  this  day  Lord 
Chief  Justice  Gibbs  stopped  Mr.  Serjt.  Best,  who  was 
about  to  reply,  and  delivered  the  judgment  of  the  court: 
"—His  lordship,  after  stating  the  declaration,  proceeded 
thus:  Now  let  us  consider  what  is  the  cause  of  action 
against  the  defendant.  The  plaintiff  had  distrained,  and 
had  possession  of  the  distress  as  a  security :  Sbirreff%  the 
plaintiff  in  replevin,  takes  the  goods  out  of  his  hands, 
giving  a  bond  that  he  will  sue  the  plaintiff,  will  prosecme 
the  suit  with  effect,  and  will  make  return,  if  a  return 
shall  be  adjudged  ;  so  that  the  bond  is  a  security  for  the 
return,  if  adjudged.  The  defendant  has  pleaded, /rrf> 
nan  est  factum;  secondly,  that  the  judgment  for  the  return 
was  obtained  by  fraud  and  covin,  and  then  proceeds  to 
state  what  that  fraud  and  covin  was;  viz.,  in  fact)  that 
the  plaintiff  and  Shirref  fraudulently  entered  up  judg- 
ment to  cheat  each  other ;  for  there  is  really  nothing 
more  stated  in  the  plea.  Now,  other  persons  are  to  be 
affected  by  the  plea ;  and  if  it  had  gone  on  to  say  that  it 
was  for  the  purpose  of  defrauding  the  sureties,  it  might 
then  have  been  an  answer  to  the  action :  But  as  it  stands, 
no  such  fraud  is  stated  as  can  be  taken  to  avoid  the 
judgment,  which  is  alleged  to  have  been  recovered  ;  and 
if  such  a  judgment  have  been  recovered,  the  plaintiff  is 
entitled  to  sue  upon  it.  That  plea,  therefore,  is  disposed 
of. — But  there  is  another  plea,  on  which  the  defendant 
relies,  as  shewing  that  the  plaintiff  is  not  entitled  to 
enforce  the  bond  against  the  sureties.     His  lordshipi 
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after  stating  the  third  plea  said : — It  is  difficult,  in  looking  1 816. 

through  the  facts  which  are  alleged  in  this  plea,  to  see  any         m*oorb 
one  of  them,  which  does  not  operate  in  favour  of  the  ». 

sureties ;  for  all  proceedings  are  stayed  in  the  action  of 
replevin,  till  the  award  should  be  made;  there  is  au- 
thority to  deduct  from  the  rent  whatever  is  found  due  on 
other  grounds,  which  could  not  have  been  done  in  any 
other  course  ;  and  there  is  not  a  single  circumstance  in  the 
agreement,  which  does  not  operate  the  same  way:  For  the 
delay  of  the  proceedings  is  no  prejudice  to  the  sureties. 
The  defendant  has  confounded  the  case  of  replevin  with 
that  of  an  arrest,  which  is  perfectly  dissimilar.  The  rea- 
son why  bail  on  an  arrest  are  discharged  by  giving  time 
to  the  principal  is,  that  their  remedy  of  surrender,  which 
ought  always  to  be  kept  entire,  is  taken  away.  In  the 
case  of  a  replevin  bond,  there  is  no  such  prejudice;  the 
delay  is  to  the  prejudice  of  the  plaintiff  alone,  and  it  is  no 
reason  for  saying  that  the  sureties  are  discharged,  that  he 
has  not  pressed  his  suit  with  all  possible  diligence.  We 
are  therefore  of  opinion  that  the  plaintiff  is  not  removed 

from  his  right  of  action. 

Judgment  for  the  plaintiff* 


Doe,   on  the  several  demises  of  Joseph  bunny,  john      Wcdneada 

GLEN  CROSS,  WILLIAM  GLENCROSS,  and  JAMES  GLEN-  July  3. 

cross,  v,  rout  and  others*  ' 

A  testator  de- 
rm .  fises  thus :  '  I 
Ihis  was  an  ejectment  brought  to  recover  possession  of  «  desire  to  be  de- 
certain  premises  in  the  parish  of  Jndover,  in  the  county  of  ,  aft^Mh^mv 

*  debts  and  fu- 
'  neral  expences  to  be  paid;  subject  to  which,  1  give  and  bequeath  to  my  sister,  A.  R.9 
4  all  my  stock  in  trade,  household  goods,  wearing  apparel,  ready  monies,  securities 
*  for  money,  and  every  other  thing  my  property,  oTwnat  nature  or  kind  soever,  for  her 
'  own  use  and  bepefit ;  and  1  appoint  her  my  executrix/ — Held,  both  on  authority  and 
principle,  that  the  personal  property,  only,  passed  under  this  will. 
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1816.  Hants,  and  was  tried  before  Mr.  Baron  Graham,  at  the 

"^f"'  last  assizes  at  Winchester,  when  a  verdict  was  found  for 

d.  the  lessors  of  the  plaintiff,  subject  to  the  opinion  of  the 

U*NY  court  upon  the  following  will  of  Mary  Rout,  under  which 
Rout.  the  lessors  of  the  plaintiff  claimed.  *  I  desire  to  be  de- 
'  cently  buried.  After  that,  my  just  debts  of  every  sort, 
'  with  my  funeral  expences,  to  be  paid  and  properly  dis- 
charged by  my  executrix,  herein-after  named;  and 
'  subject  thereto,  I  give  and  bequeath  unto  my  dear  and 

*  loving  sister,  Ann  Rout,  all  my  stock  in  trade,  house- 

*  hold  goods,  wearing  apparel,  ready  monies,  securities  for 
\  money,  and  every  other  thing,  my  property,  of  what  nature 
'  or  kind  soever,  to  and  for  her  own  proper  use  and  dis- 
'  posal ;  and  I  do  hereby  appoint  her  sole  executrix  of  this 
'  my  last  will  and  testament.  In  witness,  &c.y  The  will 
was  signed  by  the  testatrix  and  three  witnesses.  The 
premises  in  question  had  been  devised  by  Ann  Rout,  the 
devisee  under  Mary  Rout's  will,  to  Elizabeth  Glencroih 
under  whom  Joseph  Bunny,  one  of  the  lessors  of  the 
plaintiff,  claimed  ex  parte  mater nd. 

Mr.  Serjt.  Lens,  in  last  Easter  term,  obtained  a  rule 
nisi  to  enter  a  non-suit  on  two  grounds:  First,  that  the 
real  estate  did  not  pass  at  all  under  the  will ;  umdljt 
that  if  it  did,  Ann  Rout,  the  devisee,  took  only  a  life 
estate,  and  that  on  her  death,  the  fee  descended  to  the 
heirs  of  the  testatrix. 

Mr.  Serjt.  Pell,  on  a  former  day  in  this  term,  shewed 
cause  against  the  rule,  and  Mr.  Serjt.  Lens,  on  a  sub- 
sequent day,  was  heard  in  support  of  it.  The  'cotort  took 
time  for  consideration,  and  on  this  day  the  Chief  Justice 
delivered  the  opinion  of  the  court,  and  entered  so  fully 
into  the  cases  which  were  cited,  that  it  is  unnecessary  to 
insert  the  arguments. 

Lord  Chief  Justice  Gibbs. — This  was  an  ejectment  tried 
before  Mr.  Baron  Graham,  at  fVincbester,  in  which  the 
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lessors  of  the  plaintiff  had  a  verdict,  subject  to  the  opinion  1816. 

of  the  court,  upon  the  construction  of  the  will  of  Mary  !T^ 

Rout.    If  her  real  estate  passed  by  that  will,  the  lessor  of        _  d, 
the  plaintiff  is  entitled  to  recover,  and  the  verdict  must 
stand:  If  it  did  not  pass,  a  non-suit  is  to  be  entered.  The         Rout. 
bequest,  as  it  is  stated  to  us,  runs  in  the  following  words. 
[His  Lordship  then  recited  the  will.]    The  will  is  exe- 
cuted so  as  to  carry  her  real,  as  well  as  her  personal  estate, 
and  both  will  pass  by  it,  if  the  court  can  collect  from  the 
words  of  the  bequest  a  clear  intention,  on  the  part  of 
the  testatrix,  to  convey  both.    If  that  intention  do  not 
clearly  appear,  the  right  of  the  heir,  who  is  entitled  by 
descent,  must  prevail.     It  is  not  enough  that  doubts  may 
be  raised  upon  the  expressions  used  in  the  will.    The 
heir  at  law  cannot  be  removed  from  his  right  to  inherit 
the  lands  of  the  testatrix,  unless  there  be  a  clear  inten- 
tion, apparent  upon  the  will,  to  devise  them  away;—  To 
this  extent  the  rule  of  law,  in  favour  of  the  heir,  prevails. 
This  is  the  result  of  all  the  cases  upon  the  subject,  and  so 
it  is  stated  by  the  late  Lord  C.  J.  MaiufieU,  who  goes  into 
a  full  consideration  of  them  in  the  case  of  Roe  dexn.  Helling 
v.  Tenvd  (a).  The  question  then  is,  whether  the  court  can 
collect  from  the  words  of  this  bequest,  a  clear  intention  of 
the  testatrix  to  convey  her  real,  as  well  as  her  personal 
estate  by  it.  '  If  there  were  any  decided  case,  in  which  a 
construction  had  been  put  ypon  the  same  words,  or  upon 
words  of  similar  import,  we  should  readily  follow  such 
decision;  but  if  we  have  no  such  authority  to  guide  us, 
we  must  consider  for  ourselves,  whether  we  can  find  in 
the  will  before  us  an  intention,  clearly  expressed,  to  pass 
the  real  estate. 

It  is  insisted  by  the  lessors  of  the  plaintiff,  that  the  words 
used  by  the  testatrix,  '  Every  other  thing,  my  property, 

(a)  2  N.  R.  220. 
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1816. 


Doe 

a. 

BlfVNY 

V. 

Rout. 


*  of  what  nature  or  kind  soever/  sufficiently  denote  an 
intention  to  pass  the  real  as  well  as  personal  estate,  if 
they  be  not  controlled  by  other  words  5  and  that  the  pre- 
cedent enumeration  of  several  items  of  property  merely 
personal,  as  stock  in  trade,  &c,  does  not  control  or  limit 
them.  They  rely  upon  some  decided  cases,  as  supporting 
this  proposition;  and  they  insist  further,  that,  even  without 
such  authority,  the  words  themselves,  fairly  considered, 
lead  to  this  conclusion.  The  first  case,  in  point  of  time,  to 
which  they  referred  us,  was  that  of  Hopewell  v.  AckUmi[a), 
where  the  testator  gave  to  his  brother  c  all  his  lands, 
'  tenements,  hereditaments  whatsoever ;  also  he  gave  to 

*  his  brother,  all  his  goods,  chattels,  monies,  debts,  and 
'  whatsoever  else  he  bad  in  the  world,  not  before  by  him 
1  disposed  of;'  and  the  court  held  that  the  words, '  what- 
'  soever  else  he  had  in  the  world,'  must  import  something 
more  than  the  description  of  personalty  which  preceded, 
and  therefore,  that  the  real  estate  passed  under  these 
words,  and  that  it  passed  in  fee.  The  next  case  was  that 
of  Huxtep  v.  Brooman  (t),  where  the  words  l  all  I  cm 
9  worthy  without  other  words  to  control  them,  were  held 
sufficient  to  carry  the  real  estate 5  and  it  may  fairly  be 
argued  from  thence,  that  the  words  f  all  my  property* 
in  this  will,  if  not  controlled  by  any  others,  ought  to 
receive  the  same  construction.  So  far  that  case  is  an 
authority,  applicable  to  the  present ;  but  upon  the  more 
difficult  question,  whether  the  sense  of  these  words  be 
controlled  and  limited  by  those  which  precede  them,  it 
affords  no  assistance.  But  the  case  mainly  relied  on  by  the 
lessors  of  the  plaintiff  was  Doe,  lessee  of  Wall,  v.  Langlanis 
(r),  where  the  testator  devised  c  all  and  every  the  residue  of 

*  his  property,  goods  and  chattels  \  arid  it  was  held  that  the 


(«)  t  Com.  Rep.  164. 
(c)  14  East,  370. 


-(£)  I  Browns  Chan.  Casci,  437- — - 
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word  '  property/  though  followed  by  the  words  '  goods 
'  and  chattels)'  was  sufficient  to  pass  the  realty.    This 
case,  also,  is  an  authority  to  shew  that  the  wordle^  all  my 
'  property,9  if  uncontrolled  by  others,  are  sufficient  to 
carry  the  real  estate ;  and  it  shews  likewise  that  the  subse- 
quent addition  of  the  words  '  goods  and  chattels'  is  not 
sufficient  to  confine  them  to  personal  property :  But  the 
court  there  got  rid  of  the  difficulty  which  this  addition 
creates,  by  reading  the  whole  together,  with  the  copula- 
tive c  and*  inserted  between  *  property'  and  *  goods  and 
chattels,'  which  certainly  renders  the  latter  words  cumu- 
lative, and  prevents  them  from  being  restrictive  of  the 
former.   '  Here,  the  position  of  the  words  prevents  the 
same  solution  of  the  difficulty,  and  although  it  must  be 
admitted  that  the  judgment  in  Doe  v.  Langlands  goes 
some  way  in  favour  of  the  plaintiff's  doctrine,  yet  it  is  by 
no  means  conclusive. 

The  defendants  insist  upon  principle,  as  well  as  au- 
thority, that  this  bequest,  looked  at  in  all  its  parts,  and  in 
fair  construction,  must  be  confined  to  the  personal  estate, 
and  that  it  shews  no  intention  on  the  part  of  the  testatrix 
to  include  her  real  property.  They  have  cited  first,  the 
case  of  Ttmewellv.  Perkins  (a),  where  the  testator  devised 
'  all  bis  freehold  lands,  and  hop  grounds,  with  the  messu- 

•  ages  and  tenements,  barns  &c.,  in  the  occupation  of  the 
'  widow  Lead,  and  all  other  the  rest,  and  residue,  and 
'  remainder  of  his  estate,  consisting  in  ready  money,  plate 

*  Sec.,-  or  in  any  other  thing  whatsoever  or  wheresoever, 
'  to  A.  Hit  chin  $  and  her  assigns  for  ever.'  The  question 
was,  whether  the  residue  passed  or  not.  In  considering 
that  question,  Mr*  Justice  Fortescue  said  that  the  words 
'  whatsoever  and  wheresoever'  must  be  confined  to  the 
things  antecedent,  viz.  the  hop-grounds  and  leaseholds  ; 


J  81(5. 


Doe 

d. 

Bu*»r 

9, 

Rout. 


(ft)  2  At.  108. 
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181 6.  that  is,  he  considered  that  as  those  words  were  preceded 

by  an  enumeration  of  the  personal  estate,  they  must  be 


Doe 


d.  confine^to  the  same  description  of  property.    That  case 

Bckky         certainly  very  much  confirms  the  defendant's  argument) 


v. 


Rout.  because  here  the  enumeration  of  the  personal  property 
precedes  the  general  words,  and  there  is  nothing  to 
distinguish  the  latter  from  the  former.  But  the  case  on 
which  the  defendants  chiefly  rely  is  that  of  Rot  d.  //*% 
v.  Teud9  to  which  I  have  before  referred,  where  the  tes- 
tator gave  €  all  the  remainder  of  his  property  whatsoever 
c  and  wheresoever,  to  be  divided  among  his  grandchildren, 
€  who  were  his  executors,  after  their  paying  the  annuities, 
'  legacies,  and  demands,  thereinbefore  mentioned,  or  any 
'  he  might  thereafter  make  by  codicil  \  all  his  goods,  stocks, 
'  bills,  bonds,  book-debts,  and  securities  in  the  Withe* 
'  drainage,  and  funded  property :'  And  the  court  held  that 
the  real  property  did  not  pass.  It  may  be  said  that  tie 
same  course  of  reasoning,  which  the  late  Chief  Justice 
adopted  in  that  case,  cannot  be  applied  to  the  case  now 
before  us,  because  he  considered  that  the  words  *  all  my 

*  goods  &c./  were  introduced  by  the  testator,  to  explain 
what  he  meant  by  the  general  words  *  all  the  remainder  of 

*  my  property,'  which  he  had  before  used ;  whereas  here, 
the  words  which  are  relied  on  as  restrictive  do  not  follow, 
but  precede,  the  general  words.  It  is  true  that  the  same 
exact  line  of  reasoning  cannot  be  applied  to  the  present 
case ;  but  many  of  the  arguments  there  used  by  the  Chief 
Justice  do  apply  very  forcibly  to  it.    He  observes  '  that  in 

*  cases  between  the  heir  and  the  devisee,  the  question  is 
'  not  whether  the  heir  can  prove  that  the  testator  did  not 
'  intend  to  pass  real  property,  but  whether  the  devisee 
f  can  prove  that  he  did : — That  there  was  no  introduc- 
c  tory  clause  in  that  will,  indicating  an  intention  of  the 

*  testator  to  dispose  of  his  whole  property ;  nor  one 
'  provision  which  had  the  least  relation  to  real  estate :' 
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Which    is  exactly  the  case  here. — Upon  the  whole,  1816. 

we  think  that  if  the  .construction  of  the  will  now  be-  j^ 

fore  us  were  to  be  decided  upon  the  authorities  which         _  d- 

BuNNY 

have  been  alluded  to,  the  weight  of  them  would  be  in  fa-  „, 

vour  of  the  construction  contended  for  by  the  defendants.  Rout. 

Looking  also  to  the  bequest  itself,  independently  of  any 
authority,  and  attending  to  the  acknowledged  principle, 
that  the  title  of  the  heir  at  law  must  prevail,  unless  there 
be  a  clear  intention  apparent  on  the  face  of  the  will  to  in- 
clude the  real  estate,  we  should  be  led  to  the  same  conclu- 
sion.   There  are  no  introductory  words,  indicative  of  any 
such  intention.    The  testatrix  enumerates  all  the  articles, 
which  she  can  recollect,  of  her  personal  property,  without 
a  word  that  reaches  her  land j  and  then,  as  it  seems,  lest 
she  should  have  omitted  something,  adds  these  sweeping 
words,  *  and  every  other  thing,  my  property  &c.'    It 
seems  to  me  that  those  expressions  must,  in  fair  con- 
struction, be  applied  to  things  ejusdem  generis.    If  the 
testatrix  had  had  it  in  her  mind  to  convey  her  land,  I 
cannot  think  that  she  would  have  gone  through  such  an 
enumeration  of  things  merely  personal,  without  a  single 
word  applicable  to  land.   At  all  events,  we  cannot  collect 
from  this  will  a  clear  intention  of  the  testatrix  to  devise 
her  real  estate  by  it,  and  therefore  we  think  that  the  title 

of  the  heir  at  law  must  prevail. 

Rule  absolute. 

END  OF  TRINITY  TERM, 


Memoranda.   ' 

Soon  after  this  term,  Mr.  Serjt.  Onslow  was  raised  to 
the  degree  of  Kings  Serjeant;  and  Samuel  Marryatt,  of 
the  Middle  Temple,  Esquire,  and  Join  Gurney,  of  the 
Inner  Temple,  Esquire,  were  created  his  Majesty's  counsel 
learned  in  the  law. 
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smith  v.  hor^ock  and  others (0). 

Thb  following  case  was  sent  by  the  court  of  Chancery^  ,4.  devises  his 
for  Ae  opinion  of  this  court.  WllSffi 

Hotted  Smithy  being  seized  in  fee,  among  others,  of  an  'his  life;  from 

estate  at  Bitteswelf,  in  the  county  of  Leicester,  by  will  *  decease,  to  the 

___ '  use  of  all  the 

~ " ' 'children  of  Fs 

(«)  In  this,  and  the  two  following  cases,  the  court  had  not  cer-  '.kody,  lawfully 

lined  till  the  cases  of  the  last  term  were  in  the  press.  t  ^^^ibMi 

t  *  son)  their  heirs 
*«bjI  assigns  tor  am,  as  tenants  in  cottjnon  i  But  in  case  J8.  shall  die  without  leaving 
'  any  Uwrally  begotten  child  or  children,  or  issue  of  any  such  child  &c.,  then  over.  A. 
*  dies,  and  o.  suffers  a  recovery  to  the  use  of  himself  in  fee.  Held,  that  2?.  had,  at  the 
'  time  of  his  death,  only  a  life  estate  in  the  premises. 

Devise  of '  all  my  property,  both  real  ana  personal,  to  he  divided  equally  between 
'  A.  and  £.,  allowing  that  A-  takes  as  part  of  his  share  my  farm  at  C.  in  the  occupation 
'  of  D>,  except  my  house  and  land  which  I  bought  of  my  father's  trustees  with  the 
'  furniture  thereof,  I  leave  to  them  in  common  ana  to  the  longest  liver  in  fee,'— -Held, 
t&WuL,  who  alone  jorvived  the  testator,  took  ail  his  property,  both  real  and  personal, 
and  his  whole  estate  and  interest  therein. 

VOL.  II.  O  G 
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1810.         dated  the  80th  of  June  1795,  devised  as  follows  2-*  As 

Smith         f  to  a^  t^SLt  m7  messuage  or  tenement  at  Bitterwell^\i^ 

••  scribing  it,  and  then  enumerathigscveralclosesthcre)— f  ill 

*  which  premises  are  now  in  the  occupation  of  J.  TStj, 
'  I  give  and  devise  the  same  to  J.  G.$  T.  P.,  and  J.  P* 
f  their  heirs  fto,  to  the  intent  that  Mrs.  J.  Forster  maf 
'  receive  thereout  an  annuity  of  j£30,  for  her  life.  And 
'  so  subjected  and  charged,  to  the  use  of  my  son,  Tbmss 
'  Grsce,  for  his  life ;  and  from  and  after  his  decease,  to 
'the  use  of  all  the  children  of  the  body  of  my  said  son, 
1  lawfully  issuing,  (but  exclusive  of  his  eldest  son,  in  case 
'  of  there  being  two  or  more  such  children  besides  him) 
'  their  heirs  and  assigns  for  ever,  as  tenants  in  common, 

*  and  not  as  joint  tenants :  But  in  case  my  said  son  shall 
'  depart  this  life,  without  leaving  any  lawfully  begotten 
« child  or  children,  or  issue  efany  sseeh  MM  or  children,  then, 
rfrom  and  after  his  decease,  to  the  use  of  my  daughter* 
'  Ann  and  Mary  Smith,  their  heirs  and  assigns,  as  tenants 
'  in  common,  and  not  as  joint  tenants.'— The  testator  died 
on  the  8th  of  July  1795,  leaving  Thomas  Grace,  and  five 
daughters,  surviving  him.  Thomas  Graeo  entered  upon 
the  estate  at  BktesweU,  in  the  occupation  ofJ.T^ 
and  received  the  profits  thereof  till  his  death,  hi  the 
year  ,  he  suffered  a  recovery  thereof  to  the  use  of 
himself  in  fee ;  and  sometime  afterwards,  vi*.  on  the 
19th  of  October  1800,  being  seized  of  considerable  property 
besides  the  estate  at  BiUesweO,  he  made  his  will,  by 
which,  after  directing  how  his  debts  should  be  paid,  giving 
a  legacy  of  ^200  to  his  sister,  and  directing  his  executrix 
to  purchase  for  his  son  George  a  cornetcy  of  [horse, 
he  devised  as  follows:—'  I  bequeath  all  my  property 
'  both  real  and  personal)  to  be  divided  equally  between 
1  my  two  children9  allowing  that  my  son  George  <k>take> 
1  as  a  part  of  his  share,  my  farm  at  BtttesweB,  in  the 

*  occupation  of  J.  Ttlley,  excepting  my  house  and  the  land 
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c  which  I  bought  of  my  father's  trusrees  at  BkUsweU,  to-  IBlO* 

'  gether  with  the  furniture  thereof,  I  leave  to  them  in         Stfira 
*  common,  and  to  the  longest  liver,  in  fee.'    He  then  *• 

directed  that  his  two  children  should  receive  their  re* 
spective  shares  of  the  property,  when  they  attained  the 
age  of  twenty-one  respectively. — The  house  and  land, 
which  Thomas  Grace  bought  of  his  fither's  trustees  at 
Bittesweli,  were  no  part  of  the  property  in  the  occupa- 
tion of  J.  TWey.— Thomas  Grace  died  on  the  15th  of 
January  1812.  Ann,  his  daughter,  died  in  his  fife-time, 
under  the  age  of  twenty-one,  and  both  she  and  her  bro- 
ther, the  plaintiff,  now  living,  were  illegitimate  children 
of  Thomas  Grace,  who  died  a  bachelor. — The  questions 
for  the  opinion  of  the  court  were,  first ^  what  estate  the 
testator  Thomas  Grace  Smith  had,  at  the  time  of  making  hk 
will,  and  of  his  death,  in  such  par^  of  the  Bittesweil  estate, 
as  was  not  purchased  by  him  of  his  father's  trustees.— 
Secondly,  what  estate  or  interest  the  plaintiff,  George  Smith, 
took  in  the  whole,  or  in  any,  and  what,  part  of  the  real 
and  personal  estate  of  Thomas  Grace  Smith,  under  his  will.  • 
The  case  was  twice  argued ;  first,  in  Michaelmas  term, 

1815,  by  Mr.  Serjt.  Copley  for  the  plaintiff,  and  Mr.  Serjt. 
Vaughan  for  the  defendants;  and  again  in  Easter  Term, 

1 8 16,  by  Mr.  Serjt.  Lens  for  the  plaintiff,  and  the  Solicitor* 
General  for  the  defendants. 

On  the  part  of  the  plaintiffs,  it  was  contended  that 
T*  G.  Smith  took  an  estate. for  life,  with  a  contingent > 
remainder  to  his  children,  as  tenants  in  common  in  fee ; 
with  another  contingency  in  favour  of  the  testator's  two 
daughters,  provided  the  former  contingency  did  not  take 
effect :— That,  as  these  contingencies  were  limited  on  an 
estate  of  freehold,  they  were  destroyed  by  the  recovery  i 
and  consequently,  that  J.  G.  Smith  had  thereby  an  estate 
ki  fee,  which  passed  by  his  will  to  his  children  and  the 
survivor  of  them,  with  the  exception  of  the  house  and 

go  2 
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1816.  land  which  he  had  bought  of  his  father's  trustees.  If  it 
££H  were  to  be  considered  that  7.  G.  Smith  took  an  estate 
r.  _  tail,  the  result  would  be  equally  favorable  to  the  plaintiff 
because  the  remainders  would  have  been  barred  by  the 
recovery.  The  leading  principle,  on  which  the  construc- 
tion of  the  first  will  depended,  was  that  laid  down  by  Lad 
Halt  in  Eurefiy  v#  Rogers  (a) ;  that '  where  a  contingency 

*  is  limited  to  depend  on  an  estate  of  freehold,  which 

*  is  capable  of  supporting  a  remainder,  it  shall  never  be 
'  construed  to  be  an  executory  devise,  but  a  contingtntre- 
'  mainder  only,  and  not  otherwise/  And  here,  the  prior  life 
estate  was  sufficient  to  support  the  remainder,— In  CM- 
right  v.  Dunham  (J),  which  was  closely  applicable,  the 
testator  devised  Jo  his  son  for  life,  after  his  death  to  hft 
son's  children  and  their  heirs,  and  if  his  son  died  without 
issue,  to  the  testator's  daughters  and  their  heirs;  and  k 
was  bolden  that  the  estate  to  the  son's  children,  and  that  to 
the  testator's  daughters,  were  both  contingent  remaiadsn 
in  fee.  Two  other  authorities  were  there  cited,  which  were 
equally  in  favour  of  the  plaintiffs ;  Lvddsngton  v.  Kjme(c\ 
which  was  the  basis  of  all  the  decisions  on  this  subject, 
and  D*  v.  Holme  (J).  So  in  Doed.  Gilmanv.EhejQ] 
and  Doe  d.  Davy  v.  Bumsatt  (/),  Dpm  d.  WM  t. 
Puthy  (g),  and  Doe  v.  Perrjn{b),  all  of  which  were  founded 
on  Luddington  v.  Kytru. — The  only  question,  thee,  was, 
whether  the  words,  *  or  issue  of  any  such  child  or  children/ 
distinguished  the  present  case  from  those  which  hadbeeo 
referred  to.  Without  those  words,  it  would  be  strictly  a 
contingency  with  a  double  aspect;  but  k  would  be  con- 
tended that  those  words  meant  a  general  failure  of  isme, 
and  were  not  confined  to  a  failure  at  the  death  of  T.G. 
SmJtb;  m  which  case,  the  estate  to  his  children  was  tn 
— ■»  ,  — 

(«)  *  Sat**  3Ba  See  Mr.  Srrjoant  mhtmi*  note oo  that  ftta 

—-(*)  Doug.  264 (0  1  Saik.  *34.  1  Ld/ Jfaym.  809. 3  X«. 

*lA£ M>  St***.  4tt7.  *Bf.  ftv.^—tir)-*  #**,  ill 

»— (/)6T.  I*.  30 (g)5r4  jR,*99<-— (A)3  T**.M. 
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estate  tail;  and  if  so,  the  remainder  over  was  vested,  and 
therefore,  was  not  barred  by  the  recovery.  The  court, 
however,  would  lay  hold  of  a  very  slight  expression  to 
GOfifine  the  failure  to  the  time  of  the  first  taker's  death  * 
as  in  Potter  v.  Bradley  (a),  Rot  v.  Jeffery  (6),  and  Keiliey  y. 
Fowler  (c).  Here,  the  words,  '  from  and  after  his  de- 
*  cease/ were  decisive  to  shew  that  such  was  the  inten- 
tion of  the  testator.  If  it  were  construed  an  indefinite 
failure,  the  word  i/sw  must  be  read  *  issue  of  the  tody,9  and 
then  it  might  be  argued  that  71  G.  Smith  took. an  estate 
tail,  In  order  to  effectuate*  the  general  intent ;  for  other- 
wise, if  one  of  'the  children  died,  his  share  would  have 
gone  over,  whereas  the  intention  of  tjie  testator  was  as- 
sumed to  be,  that  none  should  go  over  till  an  entire  failure 
of  issue : — And  that  was  the  course  adopted  in  Doe  v. 
Cooper  (</),  in  order  to  meet  the  difficulty  of  the  extinc- 
tion of  some  of  the  branches.  The  meaning,  then,  of 
this  clause  must  be,  that  if  any  of  the  children  of  T-  G* 
Smith  died,  leaving  children,  the  latter  were  not  Jo  be 
excluded,  but  were  to  take  per  stirpes.  But  if  it  were  .held 
that  the  children  of  T.  G.  Smith  took  in  tail,  still  the 
difficulty  remained;  for  as  they  took  as  tenants  in  com- 
mon, if  one  of  them  died,  Ike  survivors  would  not  take 
his  share,  because  the  court  would  no  more  rake  cross 
remainders  by  implication  in  the  present  case,  than  in 
that  of  Doe  v.  Cooper,  which  was  an  express  authority  to 
this  point.— With  respect  to  the  second  will,  such  an  in- 
strament  must  speak  for  itself;  but  the  construction 
for  whidx  the  plaintiff  contended  was,  to  read  the  clause, 
«  excepting  my  house,  &c  wWch  I  bought  of  my  father's 
« trustees,  with  the  furniture  thereof/  in  a  parenthesis  j 


(eft  3  T.  R.  143, (fc)  7  T.  R.  580. <e}  mimot's  Rep.  2g*. 

Vtarru  on  $emaindert,  48*,  6th  edit.  See  also  Foufax  v.  Jfcr#», 
ft0«M,4frl,  free.  Chan.  67  }*andihe  cases  as  to  U>eco«stniction  of 
the  woid  « leaving  which  are  collected,  according  to  their  order  of 
tunc,  in  Beorne,  473,  by  the  learned  editor.— — (*)  1  Eotf> ?f9- 
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Smith 

v, 
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1810*  and  then  the*  son  and  daughter  would  take  the  whole, 
Smith  either  as  joint  tenants,  or  as  tenants  in  common,  with 
••  benefit  of  survivorship.    The  effect  would  be  the  same, 

whkhof  the  two  constructions  should  prerail;  butaccording 
to  Doi  v.  Abey  (a),  the  latter  would  probably  be  adopted. 
On  the  part  of  the  defendants,  it  was  insisted  that 
7.  G.  Smith  took  only  a  life  estate,  and  not  an  estate  tail; 
as  to  which  it  was  to  be  observed,  that  where  a  life  estate 
had  been  enlarged  to  an  estate-tail,  it  was  for  the  purpose 
of  giving  effect  to  some  manifest  intention  of  the  testator; 
whereas  here,  the  exclusion  of  the  eldest  son  at  T.  6. 
Smith,  which  was  the  declared  intention  of  the  testator, 
would  "have  been  defeated  by  such  a  construction:— 
Further  it  was  insisted  that  on  his  decease,  all  his  children, 
except  his  eldest  son  (supposing  him  to  have  had  two  or 
more)  would  have  taken  estates-tail  as  tenants  in  common, 
with  cross  remainders  by  implication ;  in  which  case,  the 
remainder  over  was  vested,  and  the  recovery  inoperative; 
And  even  if  it  were  not  an  estate  tail  in  the  children, 
yet  that  it  would  be  good  by  way  of  executory  deviie, 
being  within  the  time  limited  to  avoid  perpetuity:— 
The  jfirrf,  however,  was  the  strongest  ground. — The  dis- 
tinction between  the  present  case,  and  those  which  had 
been  cited  by  the  other  side,  was  that  in  the  latter,  the 
remainder  over  was  in  default  of  issue  of  the  tenant  for 
fife';  and  not,  as  here,  in  default  of  issue  of  his  issue. 
The  case  of  Southhy  v.  Storehouse  (h)  was  exactly  similar 
to  the  present;  for  the  testatrix  left  to  her  husband  'the 

•  profits  of  her  estates  for  life ;  after  his  death,  her  said 

•  estates  to  her  children,  if  she  should  leave  any  to  survhe 

•  lier ;  but  if  she  should  leave  no  such  child  or  children,  m 
« thiwui  of  such,  to  J.  H.  :9  And  Lord  HsrJwichhMth* 
the  children  took  an  estate  tail,  and  therefore,  that  the  re- 
mainder over  was  vested  in  J.  H.—So  in  Doe  v.  R*ose*{e\ 

W  1  Jf.  and  S.  4*8 (»  |  Vu.  010.— -(c)  3  WUs.  MS. 
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cited  in  Doe  v.  Holme,  the  ultimate  limitation,  as  in  the         181(5. 

present  case,  was  in  default  of  the  issue  of  tenant  for  life,  *■*■* 

orison  of  stub  issue;  and  it  was  held  that  the  estate  given  v. 

to  the  children  of  the  tenant,  for  life  was  restrained  by  the     Ho*  look. 

latter  clause  te-an  estate  tail,  anxLconsequently,  that  the 

remainder  oyer  was  vested*  There  were  many  other  cases, 

in  which  a  fee  had  been  given,  and  afterwards  restrained 

by  subsequent  dispositions)  as  in  that  of Rom$l/yv.Jamts(a)p 

and  Tetmy  v.  Agar  (J)  there  cited. — This  could  not  be 

-construed  to  be  a  contingency  with  a  double  aspect} 

because,    to   constitute  that,  the  limitations   must  be 

concurrent,  and  in  the  alternative, — not  one  ulterior  to 

the  other,  as  in  the  present  case}  for  here,  the  first  estate 

would  vest,  subject,  however,  to  be  defeated:  GtMvtr  v. 

Widest  (c)  was  cited  to  this  point,  where  the  limitation 

over  was  held  to  be  a  good  executory  devise,  although 

there  was  a  precedent  estate  to  support  it.    Then,  as  to 

whether  the  testator  intended  an  indefinite  failure  of 

issue,  or  only  a  failure  at  the  time  of  his  death,  the  case 

off  Forth  v.  Cbqfman  (rf),  where  the  distinction  was  taken 

l>etween  real  and  personal  property,  was  decisive  in 

favour  of  the  former  construction :  And  that  case  had 

always  been  considered  as  law,  though  Lord  Ktnyon,  in 

PorUr  v.  Bradley,  had  endeavoured  to  impugn  it  (#).— 

The  notion  that  cross  remainders  could  not  be  implied 

had  been  much  shaken,  and  might  indeed  be  considered 

as  exploded  by  the  case  of  Doe  v.  Webb  (/) ;  the  court, 

therefore,  would  have  no  hesitation  in  implying  them,  in 

order  to  carry  the  testator's  intention  into  effect.— As  to 

the  second  will,  it  could  not  be  read,  as  the  plaintiff  con* 

tended,  making  the  house  and  land  an  exception,  to  the 


(«)  Aoi*9  vol.  i,  59s. (b)  1«  East,  253. (c)  1  mit.  103. 

See  thai  case  commented  upon  in  Fearne,  396. (d)  1  P.  JK  663. 

— — (O  See  Crook*  v.  De  Vandet,  gVet.  197.  *03,  where  LoxdEldom 
jTutenU  from  Lord  Kenyon.——(f)  l  Taun.  834. 
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former  part  of  the  devise;  because  the  case  had  found 
that  they  formed  no  part  of  the  property  in  the  occupation 
of  J.  Tiffty.  The  only  way  m  which- it  could  be  construed 
into  sense,  would  be  to  insert  the  word  '  which'  after  the 
clause  in  question ;  and  then,  the  former  part  of  the  devise 
would  be  in  joint  tenancy,  the  latter,  in  tenancy  ih  common. 
In  reply,  asto  the  question  whether  the  children  of  T.G. 
Smith  took  in  fee  or  in  tail,  it  was  urged  that  in  all  the  cases 
which  had  been  cited  for  the  defendants,  there  were  some 
strong  expressions  to  shew  that  the  latter  was  intended ; 
very  different  from  the  solitary  use  of  the  word  *  its*/  in 
the  present  case.  In  Sonthby  v.  Stonebouse,  the  children 
were  to  take  as  joint  tenants,  and  there  was  nothing  to  be 
done  in  order  to  effectuate  the  testator's  intention.  In 
Doe  v.  Reason,  there  was  a  studious  anxiety  to  make  the 
failure  as  large  and  indefinite,  as  words  could  make  it  j 
and  in  Gulliver  v.  Wicket ty  the  question  was,  whether  any 
estate  passed  at  all. 

The  following  certificate  was  afterwards  tent  to  the 
court  of  Chancery. — This  case  has  beenargued  before  us ;  we 
leave  considered  it,  and  are  of  opinion  first,  that  the  testa- 
tor, Thomas  Grace  Smith,  had*  at  the  time  of  making  his  will 
and  of  his  death,  an  estate  for  life  only,  in  such  £tat  etfthfe 
Jfcftow/7  estate,  as  was  not  purchased  by  him  of  his  fitter's 
trustees. — Secondly,  we  find  it  very  difficult  to  ascertain 
the  true  construction  of  a  will  so  strangely  worded  as  tins 
of  Thomas  Grace  Smiths  but  after  the  best  consideration 
we  could  give  to  it,  we  are  of  opinion  that  the  plaintiff, 
George  Smith,  takes  under  the  will  of  Thomas  Grace  Smith, 
all  his  property,  both  real  and  personal,  and  hts  whole 
estate  and  interest  therein. 

V.  Gibbs. 

R.  Dallas* 

J.  A.  Pa*k. 

J«BpmftO00ifc 
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JONAg    BBTTISON,  and   THOMAS   REN  SHAW,  V.  ELIZA- 

.    beth9  the  wife  of  thouas  bickards,  late  Elizabeth 
i^stejjl,  otherwise  kdwards,    sir  Robert   howe         1816. 
brom  let,  and  others. 

.     .        >#.,  being  seised 

A  CASE,  of  which  the  following  is  the  substance,  was  of  divers  estates, 

*  some  in  fee,  some 

sent  by  the  direction  .o£  the  Master  of  the  Rolls,  for  the  for  life,  some  for 

opinion  of  this  court.  the  lives  of  others, 

r  #.  and  the  rest  in  re- 

Sir  George  Pauncefote,  Baronet,  at  the  time  of  hi|  death,  mainder  after  an 

was  seized  of  an  estate  of  freehold  in  a  mansion  called  *n  'deviseTa*1* 

Preston  Court,  in  the  parish  of  Preston,  in  the  county  of  follows:  *  I  de* 

Gloucester,  for  the  lives  of  three  persons  and  the  survivor,  *  tates,  both  real 

at  a  certain  rent.    He  had  also  contracted  for  the  pur-  *  am!  P«*>na!, 
,  .  "        .,,.,  r    an<*  w"creso- 

chase  of  the  fee-simple  of  certain  lands  in  the  county  of  <  ever  situate, 

Leicester,  which,  by  two  settlements,  dated  the  19th  of  ;  wh>ch  l  am  pos- 
'         •    '     *  *  *  sessed  of,  or  en* 

May,  1 807,  were  conveyed  by  Sir  George* s  direction  to  the  '  titled  to,  and 

uses  therein  mentioned  {a).    Under  the  settlement  made  \  jJo^erto  dis?** 

the  18th  of  May ,  1779,  upon  hia  marriage  with  Esther  Jpose,to  B.,her 

Curzon9  who  is  still  alive,  he  was  seized  of  an  estate  for  life  «  ever/subject  to 

in  certain  lands  in  the  counties  of  Huntingdon.  Gloucester,  '  d.eDta  a.n*fcg*- 

*  cies :  And  in 
Hereford,  Worcester,  Lincoln,  Nottingbam,mdLeic§ster,  witti  '  case  my  son 

remainder  to  his  first  and  other  sons  of  that  marriage  in  tail  \  ^"JJ^o?  hU 
male*  remainder  to  the  daughters  as  tenants  in  common  in  '  body,  then  I  de- 
tail, with  cross  remainders  between  them  in  tail,  and  with  «  «*tes  Hot  *** 

the  reversion  to  Sir  George,  his  heirs  and  assigns*  He  was  '  hereinbefore 

•  disposed  of,  si- 
-.....■•■■.»■■■.           *  tuate  in  the  se» 

'  venl  counties 
(a)  These  deeds,  being  of  a  subsequent  date  to  the  will,  could  '°^''  D.,E*% 
not,  at  law,  be  affected  by  it.  '  and  jR,  and  also 

c  all  my  personal 

'  for  life.^  The  testator  had%n  estate  in  fee  in  lands  in  the  counties  of  E.  and  R9  and 
the  reversion  in  lands  in  C.  and  D.,  after  an  estate  tail  in  his  son ;  but  none  of  the  lat- 
ter description  in  E.  and  F.—Held  that  B.  took  an  estate  in  fee  in  E.  and  F.  under 
the  Jirst  clause,  unrestrained  by  the  second  clause. 

When  a  case  is  sent  for  the  opinion  of  the  court,  they  wilt  only  hear  one  counsel  for 
each  separate  interest ;  though  the  parties  who  have  a  common  interest  be  placed  ad- 
versely to  each  other  in  the  suit. 
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also  seized  in  fee  of  messuages,  lands,  and  tenements,  in 
die  counties  of  Nottingham  and  Derby,  and  in  the  town 
and  county  of  the  town  of  Nottingham,  subject  to  certain 
mortgages  made  to  trustees  of  his  marriage  settlement *, 
and  was  also,  under  another  indenture  of  settlement, 
dated  the  said  18th  of  May,  1779,  interested  in  three  per 
cent,  and  South  Sea  annuities,  and  the  said  mortgages  on 
his  own  estate,  being  the  securities  for  property  which, 
had  been  settled  upon  trust  to  pay  the  interest,  divi- 
dends, and  yearly  proceeds  thereof  to  Sir  George  and  his 
assign»during  his  life,  and  after  his  decease,  to  Dame 
Esther,  his  wife,  and  her  assigns,  during  her  life;  and 
after  the  decease  of  the  survivor  of  Sir  George  and  his 
wife,  upon  trust  to  sell  and  transfer  the  trust  fond  among 
the  younger  children  of  the  marriage  *  and  if  no  child 
should  live  to  attain  a  vested  interest,  then,  as  to  one 
moiety  of  the  trust  monies,  in  trust  for  Sir  George,  his 
executors,  &e. ;  and  as  to  the  other  moiety,  in  trust  for 
the  said  Dame  Esther,  in  case  she  survived  Sir.  George; 
but  if  she  should  die  in  his  lifetime,  then,  as  to  the  latter 
moiety,  in  trust  for  such  persons  as  she  should  by  will 
appoint,  and  in  default  of  such  appointment,  for  her  ex- 
ecutors, ftc. — He  was  also  absolutely  possessed  of  a  lease- 
hold messuage  in  RusseUsqmare,  and  of  household  form- 
ture,  and  other  personal  estate  and  effects, — Sir  George 
<made  his  last  will,  dated  the  28th  of  April,  J807,  as  fel- 
lows :— '  First,  I  give,  devise,  and  bequeath  all  that  my 

<  capital  mansion-house,  called  Preston  Court,  situate  Sec, 
4  unto  Eihudeth  Lester,  of  Upper  Norton  street,  commonly 
'  known  by  the  name  of  Mrs.  Edwards,  and  her  assigns, 

<  for  her  life  j  and  after  her  decease,  to  Robert  Smith, 
4  third  son  of  my  cousin,  7*.  Smith*,  and  his  heirs,  executors, 
4  &c  for  ever;  upon  condition  that  they  assume  the  name 
'  and  arms  of  Pauncefote  only.  Also  I  give,  devise,  and  be- 
*  qucath  all  other  my  estates,  both  real  and  personal,  and 
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'  wheresoever  situate^  which  I  am  possessed  of  or  entitled         18l6 
'  to,  and  .of  which  I  have  power  to  dispose,  unto  the  said  w 

4  B.  Lester,  her  heirs,  (executors,  4c.  respectively,  for     BB""oir 

*  ever ;  subject,  nevertheless,  to,  and  chargeable  with,  my     Rick  arm. 
'  just  debts,  funeral  expences,  and  twenty  guineas,  each, 

4  to  Jonas  Bettum,  Esquire,  and  the  Rev.  Ralph  Htatb- 

*  cote.  And  in  case  my  son,  Robert  Howe,  should  die 
«  without  issue  of  his  body,  lawfully  begotten,  then  I  give, 

*  devise,  and  bequeath  all  my  manors,  messuages,  lands, 

*  tenements,  and  real  estates,  not  hereinbefore  disposed 
'  of,  situate  in  the  several  counties  of  Huntingdon,  Gkm- 
9  cester,  Hereford,  Worcester,  Lincoln,  Nottingham,  Leicester, 
'  Derby,  and  the  town  and  county  of  the  town  of  Netting- 

*  ham,  and  also  all  my  personal  property  in  any  of  the 
c  public  stocks  or  funds,  or  elsewhere,  unto  the  said  E. 
4  Lester,  and  her  assigns,  for  her  life,  without  impeach- 
4  meht  of  waste :  And  after  her  decease,  I  give,  devise, 

*  and  bequeath  all  my  said  real  and  personal  estates,  last 

*  mentioned,  unto  the  said  R»  Smith,  his  heirs  and  assigns 
4  for  ever,  upon  die  said  condition  of  taking  the  name 
'  and  arms  of  Pauncefote? — The  devisor  died  on  the  17th 
of  August,  1808,  leaving  the  defendants,  Sir  Robert  Howe 
Bromley,  his  only  son  and  heir  at  law,  and  the  said  Eli- 
zabeth Richards,  late  Elizabeth  Lester,  otherwise  Edwards,  9 
him  surviving. — The  question  submitted  to  the  court 

was,  what  estate  or  interest  the  said  E.  Richards  took  in 
the  messuages,  lands,  and  tenements  of  the  devisor  in  the 
county  of  Derby,  abd  in  the  town  and  county  of  the  town 
of  Nottingham. 

The  case  was  twice  argued ;  the  first  argument  was 
commenced  in  Easter  term  1915,  by  Mr.  Serjt.  Bhsset  for 
the  plaintiffs,  the  creditors  of  the  testator ;  and  was  re- 
sumed in  the  following  term  by  Mr.  Serjt.  Lens  for  Sir  R. 
H*  Bromley,  one  of  the  defendants,  and  heir  at  law.  On 
that  occasion,  Mr.  Serjt,  Best  was  prepared,  en  die  part 


Rick  a  rim. 
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1816.         of  Mrs-  Sidtartkf  another  of  the  defendants?  to  argue  to 
BsxTtsoM      the  same  effect  as  had  been  contended  for  thepbristifi; 
v.  but  the  court  said*  that  when  a  case  was  stated  for  their 

opinion,  they  could  only  hear  one  counsel  for  each  sepa- 
rate interest*  though  parties,  having  a  common  interest, 
might,  nominally,  be  stated  as  advene  *— otherwise,  any 
umber  of  counsel  might  be  introduced,  to  argue  the  same 
point. — The  court,  in  a  subsequent  term,  directed  x  se- 
cond argument,  on  which  occasion,  the  Cbitf  Juttm 
Stated  the -question,  and  the  way  in  which  it  arose,  as  fol- 
lows: By  the  second  clause  of  the  will,  the  testator  gives 
oil  his  estates,  real  and  personal,  to  E.  Later,  otherwise 
Richards,  subject  to  debts  and  legacies;  which  would 
comprehend  every  thing.  Then,  by  the  third  clause,  t* 
case  bis  son  die  without  issue,  he  gives  his  estates,  not  be* 
fore  disposed  of,  in  the  several  counties  which  he  enume- 
rates} to  her  for  life,  with  other  destinations  after  her 
death.  The  fact  is,  that  he  had  some  estates  for  the 
lives  of  others ;  some  for  ius^own  life ;  others  in  fa \  and 
others  in  remainder  to  himself  in  fee,  after  an  estate  tail 
in  his  son.  Now,  none  of  the  estates  of  which  his  sob 
was  tenant  in  tail  were  situate  in  Derby,  or  in  the  town 
and  county  of  the  town  of  Hattngbam  j  and  it  is  insisted) 
for  the  heir  at  law,  that  as  the  latter  clause  extends  to 
more  than  the  estates  of  which  the  testator  had  merely 
the  reversion, it  must  extend  to  those  in  question;  and 
consequently,  that  Mrs.  Richards  takes  only  a  life-estate  in 
them,after  an  estate-tail  in  the  son.  On  the  other  hand, 
it  is  contended  that  these  two  counties  must  have  crejrtin 
by  mistake.  The  court  are  desirous  of  hearing a  seoend 
argument,  because  there  is  a  circumstance  in  the  case, 
which  has  not  been  adverted  to.  By  the  third  clause,  the 
testator  gives\his  personal,  as  well  as  real,  property,  which 
could  not  have  been  also  introduced  byjnistake,  and  which 
abemvfthat  the  testator  had  mpre  in  contemplation  than 
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the  estates  of  which  he  had  the  reversionary  interest  only,  181& 

—The  case  was  accordingly  again  argued  in  Bister  term,       Bjttisow 
1816,  by  Mr.  Serjt.  Best,  on  the  part  of  Mrs.  Richards,  «. 

and  the  Soikiter  General  (or  the  heir  at  law.  Bsckarm. 

On  the  part  of  the  plaintiffs  and  the  defendant  Mrs. 

Riohardi,  it  was  contended  that  the  latter  took  an  estate 

m  lee  in  the  premises  in  question,  under  the  second  clause 

in  the  will,  and  that  that  clause  was  not  affected  by  the 

subsequent  clause.    First,  it  might  be  argued  that  all  the. 

testator's  estates  were  disposed  of  by  the  former  clause; 

and  consequently » that  the  subsequent  devise  was  void  for 

want  of  a  subject  to  operate  upon.  But  s*emdfoi£  it  war* 

to  be  said  that  the  former  clause  related  to  those  estates 

only  of  which  he  had  the  power  of  disposing  m  pt*mnt% 

then,  that  the  subsequent  clause  related  to  those  estates 

only  of  which  the  testator  had  the  reversion,  expects**  e* 

the  estate  tail  in  his  son ;  and  that  the  estates  m  Btrky 

and  the  'town  of  Nottingham  had  crept  in  by  the  mistake  * 

of  the  testator,  in  not  considering  that  he  had  more  than 

a  reversionary  Interest  in  the  premises  in  those  counties. 

It  was  scarcely  necessary  to  cite  cases  in  which  the  courts 

had  rectified  mistakes  in  wills ;  but  he  referred  to  Sierratt 

v.  GahleyfaJ,  Burr  v.  Davail(b),  and  Green  v.  Arm- 

steed  (c).    The  third  clause  could  not  be  intended  to  con- 

trotri  die  former*  because  it  was  expressly  confined  to  the 

property  '  not  thereinbefore  disponed  of  J    The  main  inten~ 

tion,  which  must  controul  even  the  legal  operation,  was* 

as  the*  testator  knew  that  his  son  was  provided  for,  to 

give  every  thing  to  Mrs.  Richards.— ThirMy^  if  the  court* 

should  not  consider  this  to  be  a  mistake,  it  could  n6t  be 

hekt  agreeably  to  law,  that  any  thing  passed  under  the 

third  clause.  It  was  clear  that  Mrs.  Richards  could  not  take 

an  estate  for  life,  contingent  on  the  death  of  the  testator's 

«n  m  i     ■  "    .■»         >        *mm  i 

<*)  7  7.  R>  408.— (*)  8  Mod.  69.— (c)  Hob.  GQ;        ' 
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1816.         son  without  issue,  *because  that  was  too  remote  a  coatifl* 
B  ***  gency:  [The  Chief  Justice  assented.]    It  was  equally 

v.  dear  that  a  good  devise  could  not  be  revoked  by  a  sub- 

Riokard*.  sejant  bad  one.  [Mr.  Justice  Heath.  In  ifaUjf'  v. 
Reefer  (a),  the  second  devise  was  bad,  because  it  was  to* 
catholic;  and  yet  it  was  held  to  revoke  the  former  dew 
by  implication  J  There  was  a  material  difference  between 
a  devise,  which  was  void  from  the  incapacity  of  the  devi- 
.see  to  take,  and  one  which  was  void  from  the  terms  of  k. 
This,  however,  depended  on  a  contingency  which  tad 
not  happened  ;  viz.  the  son  dying  without  issue.  Where 
devises  were  wholly  inconsistent,  the  second  did  not  re- 
voke the  first,  but  the  two  devisees  took  in  moieties  (*).— 
This  could  not  be  considered  as  an  estate  tail  by  impli- 
cation in  the  son,  which  was  the  only  way  by  which  the 
devise  could  be  supported  at  all ;  for  there  could  be  do 
estate  by  implication,  when,  in  respect  of  part  of  the  pre- 
*  mises,  there  was  no  necessity  to  imply  any  thing;— the 

implication  must  go  to  the  whole,  and  could  not  be  ap- 
plied to  part  only(r).  But  admitting  that  the  son  took 
an  estate  tail  by  implication,  that  would  not  destroy  an 
estate  given  by  express  words  in  a  former  clauses  Jtyk* 
v.  Bemfield(d).— Then  with  respect  to  the  personal  pro- 
perty, a  considerable  part  of  that  was  out  of  the  testator's 
controul  till  his  son's  death;  it  might  therefore  be  con* 
stdered  in  the  same  situation  as  the  real  property,  of 
which  he  had  only  a  reversionary  interest. 

On  the  part  of  Sir  R.  H.  Bromley,  it  was  contend  that 
*he  took  an  estate  tail  in  the  premises  in  question,  remain- 
der to  Mrs.  Richard*  for  life,  remainder  in  fee.to&W* 
— 2frtf,if  the  different  partsof  the  will  could,  by  anymeatfi 


(•)  5  Browns  Ar. Cases, 3(50.  Tit. Papist .—(b)  Co.  Hi.  11*  »• 
note — (0  FoMghan  aft,  te.  cited  Cm.  Dig.  Devi*,  (N.  J*)-* 
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be  made  consistent  with  each  other,  the  court  would  not  181& 

expunge  an  entire  clause,  as  if  it  had  been  introduced  by     b^i^om 
mere  inadvertence.  Tbe  third  clause  was  to  be  considered  v. 

as  a  continuation  and  limitation  of  the  second,  by  which  IC***Di- 
every  thing  was  pveugenerally  to  Mrs.  Richards;  but  which 
was  followed  and  restricted  by  a  particular  disposition  of 
them.  There  was  no  inconsistency  in  this  j  it  was  not 
like  the  case  of  two  repugnant  devises,  giving  the  same 
estate  first  to  A.  2nd  then  to  B.  It  could  not  be  denied 
that  the  words,  '  not  hereinbefore  disposed  of,'  created  a 
difficulty,  but  still  the  meaning  of  the  two  clauses,  taken 
together,  Was,  that  Mrs.  Richards  should  take,  by  the 
former,  wb^t  the  testator  should  not,-  afterwards,  other- 
wise dispose  of  •  By  the  transposition  of  the  second  and 
third  clauses,  which  the  court  would  have  recourse  to,  if 
necessary,  there  would  be  no  longer  any  inconsistency. 
If,  however.  Sir  R.  H.  Bromley  took  an  estate  tail  by  im- 
plication, in  support  of  which  proposition  Newton  v.  Bar- 
nardift*(*m)>  Walter  v.  Drew  (b),  and  Goodrigbt  v.  Good- 
r*4g*{c)f  we  eked,  there  would  be  no  necessity  to  resort 
to  transposition.  Secondly,  it  was  impossible  to  suppose 
that  the  testator  could  make  such  a  mistake,  as  not  to 
know  what  estate  he  had  in  the  premises  in  question ;  and 
in  the  cases  which  had  been  cited  for  the  plaintiffs  as  to 
amending  mistakes,  the  courts  had  only  amended  what 
might  be  considered  as  mere  clerical  errors.  Besides, 
the  introduction  of  the  personal  property  was  a  complete 
contradiction  of  the  mistake  on  which  the  plaintiffs,  and" 
the  defendant,  Mrs.  Richards,  insisted.  Thirdly,  it  was 
contended  that  Mrs.  Richards  was  only  to  take  in  the 
event  of  the  testator's  son  dying  without  issue;  and 


(a)  Moore  !*?.—(*)  1  Com.  J**.  J7— (e)  mile$t  aty.  7  Mod. 
463.  S.  C.  • 
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therefore*  that  the  cases  which  had  been  cited  as  to 
raising  an  estate  tail  by  implication  were  not  in  point; 
though  it  was  to  be  observed  that,  in  those  casts,  there 
was  an  express  estate,  with  which  the  estate  by  implica- 
tion would  have  interfered  *  whereas,  there  was  no  such 
estate  here*    The  construction  for  which  the  heir  at  law 
contended  was  doing  much  less  violence  than  that  sug- 
gested by  the  other  side.    Cum  dm  inter  u  pngtmntkn- 
periuntur  in  testament*,  uitimum  ratum  est  («)•    [Lord  C. 
J.  GiUs.    Suppose  estates  were  carved  out  to  different 
persons,  with  a  residuary  clause  to  A.  B>  in  fee,  and  one 
of  the  prior  estates  were  .void  in  law,  so  that  the  testator 
could  not  have  it  in  contemplation  to  dispose  of  ki  7*i 
would  not  A.  B.  take  it  ?    If  I  were  to  hazard  a  recol- 
lection, I  should  say  that  the  distinction  was,  where  the 
testator  had  expressed  an  intention  that  specific  estates 
should  go  to  a  devisee,  meaning  those  which  he  had  not 
mentioned  before ;  and  where  his  intention  was,  that  all 
should  go  which  could  not  go  in  any  other  way ;— in  the 
.  former  case,  he  would  take  those  specific  estates  only*— 
in  the  latter,  he  would  take  every  thing.] 

The  following  certificate  was  afterwards  sent  to  the 
Master  of  the  Rolls : — This  case  has  been  argued  before 
usj— we  have  considered  it,  and  are  of  opinion  that  Ek> 
%abeth  Richards,  late  Elizabeth  Lester,  otherwise  Ehmih 
took,  under  the  will  of  Sir  George  Pomctfate,  an  estate  in 
fee  in  the  messuages,  lands,  and  tenements  of  the  devisor, 
in  the  county  of  Derhy,  and  in  die  tows  and  county  of 
the  town  of  Nottingham,  subject  to  the  payment  of  the 
debts  of  the  devisor,  his  funeral  expences,  and  the  legacies 


*(<0  G>.  Lit.  1  is.  b.  See  the  note  to  that  point,  by  Means.  Hv 
grave  and  Butler.  See  ako  Skeapurfs  TouAsione,  451  i  <*-  *' '' 
IS ;  Plow.  641 ;  Sims  v.  Doughty,  $  Vet.  Jun.  243. 
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*F twenty  guineas  each,  given  by  him  to  Jonas  BettisoMxA         1810. 

the  Rev.  Ralph  Heathcate*  ^  s-v* 

--    ~  Bbttisow 

V.  GlBBS.  j. 

R.  Dallas.  Hici6lrds. 

J.  A.  Park. 
J.  Burrotoh. 


j.  s.  cooke,  and  sophia,  his  wife,  *•  banks  farrand, 

JOHN    CATHCART,   ROBERT    OLDER  SHAW,    RICHARD 
BATLET,  and  JOHN  ROWK. 

This  was  a  case  sent  by  the  Fice-chancellor,  for  the 

opinion  of  this  court. 

John  Sanders,  being  seized  of,  or  intitled  to,  certain  2*.  devises,  after 

real  estates  in  the  island  of  Jamaica,  and  being  also  pos-  jjjjjjj^  I^jj  ^ 

jessed  of,  or  intitled  to,  a  considerable  personal  estate  in  '  residue  of  what 

Jamaica  and  England,  made  his  last  will  in  Jamaica,  dated  \  ^JS&Tot  in 

the  27th  of  May  18  LI,  duly  executed  and  attested,  and  '  expectancy*  to 

-        ,         -  .  .  ,      ,  _     ,  *  his  wife  B.  for 

thereby,  after  certam  pecuniary  legacies,  he  bequeathed  « her  life,  reserv. 

in  the  words  following  :-r-'All  the  rest,  residue,  and  re*  '  in« t0  her  r?}} 
i       •  '*        <-     .      •  £  •    +        .  'power  to  will 

*  mainder  of  what  I  die  possessed  of,  or  in  expectancy,  of  <  away  any  part 

c  what  nature  or  kind  soever,  in  this,  or  any  other  country,  «5E2JjJ, 
1 1  give,  devise,  and  bequeath,  unto  my  wife,  Eleanor  '  sUue  at  her 
'  Sanders,  for  and  during  her  natural  life,  reserving  to  my  •  afteTthat*0 
1  said  wife  full  power  to  will  away  any  part  or  proportion  of  \  Pe"?[j» t0.11** 

*  my  said  residum  (a)  at  her  decease j  and  after  that  period,  dies,  and  B. 

€  I  give,  devise,  and  bequeath  the  said  residue  and  re-  JfJ1^/^*? her 
'  mainder  of  what  is  undisposed  of  by  my  said  wife,  to  property  :—Held 
«  my  daughter,  Sophia  Cooke,9  (the  plaintiff)  to  she  (a)  and  J^^tS 
'  the  heirs  of  her  body,  for  ever;  but  in  case  of  her  death  of  the  power. 
'(wkhoitt  issue,  or  in  case  of  the  death  of  her  child  or 
'.children,  I  then  give,  devise,  and  bequeath  the  said 

*  resHtm  with  all  the  interest,  profits,  and  increase,  &c.  to 


(a)  So  in  the  will. 
VOL.  II.  H  H 


1 
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Mid.  *  the  said  Banks  Farrand*  to  him. and  his  heirs  for  ever/ 

_  v-v~'  The  testator  appointed  his  wife  executrix,  .with  the  sand 

f.  Banks  Farrand,  Richard  Bayley*  and  John  Row,  executors 

*******  of  his  will  j  and  died  in  April  1812,  in  Jam***  *  leaving 
the  plaintiff.  Sophia  Cooke*  his  only  child  and  heiress  at 
law.  The  defendants,  R.  BayUy,  and  J,  Rawe,  proved 
the  will  in  Jamaica,  and  B*  Farrand*  in  England*  EUamr 
Sanders  made  her  last  will,  dated  the  31st  of  January  IS  13, 
duly  executed  and  attested ;  and  thereby  devised  '  all  her 
€  real  estate,  and  all  the  residue*  and  remainder  of  her 
'  personal  estate  and  effects  in  England,  the  West  Indies* 
'  or  elsewhere,  of  what  nature  or  kind  soever  the  same 
'should  be,  Whereof  she  had  the  power  of  disposing  by 
'  virtue  of  the  will  of  the  said  John  Sanders*  or  otherwise, 
1  after  payment  of  her  just  debts,  funeral  and  testamentary 
1  expcnces, — Unto  and  to  the  use  of  the  defendants,  B. 

*  Farrand,  J.  Cathcart,  and  K,  Oldershaw,  their  heirs,  ex- 

*  ecutors,  and  administrators,  according  to  the  different 
.  *  natures  atod  quahtiefc  thereof  respectively,  upon  the  trusts 

'  therein  mentioned;9— and  she  appointed  B,  Farrand,  J. 
Cathcart,  and  R.  Qldersbaio*  joint  executors  of  her  wilh 
She  died  in  July  18 13.— The  question  was,  whether  the 
power  given  by  the  will  of  John  Sanders,  over  his  real  and 
personal  estates,  to  his  wife  Eleanor  Sanders*  was  or  wa*not 
well  executed  by  her  will': — And  whether  the  plaintiff,  J. 
$.  Cooke,  and  Sophia,  his  wife,  in  right  of  the  latter,  or  the 
4tfendants*B.  Farrand,  J.  Cathcart,2ndR.  Olderstav*Uxk 
any,  and  what,  estate  or  interest  in  the  real  and  personsT 
estates  of  John  Sanders*  by  virtue  of  his  wilt,  and  that  of 
Eleanor  Sanders*  or  of  either,  and  which  of  them* — The 
case  came  on  for  argument  in  last  Easter  term*. 

Mr.  Serjt.  Bat,  for  the  plaintiffs,  premised  that  though 
the  questions  stated  for  the  court  involved  the  construc- 
tion of  both  wills,  nothing  turned  on  the  latter;  the 
question  being  purely  whether  Eleanor' Sanders  had  a  righr 


Fairanp. 
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t6^veawafjtbewiofc  property  under  her  husband's  will;  1*16. 

whether  her  will  were  a  due  execution  of  the  power  cookb 
given  by  the  former:— He  contended  it  was  not.  The  „  »• 
first  will  was  that  of  a  very  illiterate  person,  and  the 
court  could,  therefore,  have  no  other  guide  but  the 
intention  of  the  testator,  which  must  be  collected  from 
all  the  parts  of  the  will.  The  testator  could  not  have  in- 
tended to  give  bis  wife  the  power  of  disinheriting  his 
daughter,  for  whom  he  professed  to  be  making  a  provi- 
sion i  he  meant  to  give  his  wife  the  whole  for  her  life, 
with  a  power  to  dispose  of  part  at  her  death.  The  words, 
•  any  part  or  proportion,9  could  not  be  extended  to  the 
whole,  as  if  it  had  been  « all  and  every  part.*  The  only 
cases,  which  bore  any  analogy  to  the  present,  were  the 
decisions  of  courts  of  equity  on  the  illusory  execution  of 
a  power  given  to  the  devisee*  to  divide  the  estate  as  he 
shook)  think  fit)  as  in  Pocklinpo*  v.  Bmpte (*) ;  and  in 
Spencer  ▼.  Spencer  (*).  In  Alexander  v.  Alexander  (c),  a 
distinction  was  taken  where  a  power,  the  extent  of  which 
could  be  ascertained,  had  been  exceeded;  in  which  case, 
the  excess  only  was  void.  If,  however,  the  excess  could 
not  be  ascertained,  the  execution  was  void  altogether, 
and  consequently,  an  estate  tail  vested  in  the  daughter 
on  the  wife's  death.1— If  there  were  any  doubt,  the  court 
would  lean  against  a  construction  by  which  the  daughter 
was  disinherited. 

Mr.  Serjt.  Lens,  contrb,  said  it  would  be  impossible  for 
the  court  to  draw  the  line  of  division,  and  point  out  what 
proportion  would  satisfy  the  different  branches  of  the 
family,  or  in  what  proportions  the  testator  intended  it 
should  be  divided  *  it  must  therefore  be  left  to  the  wife's 
discretion.  As  to  the  cases  of  illusory  appointments,  they 
—       ■  ■     - 

GO  1  Brown's  Rep.  450.    See  this  point  more  amply  discussed 
in  Robinson  v.  Hot  teas  tie,  2  Brown,  22,  344;  and  2  T.  R.  241. 

See  also  the  eases  collected  in  9  Fes.  Jam.  336  to  3?2. (/>)  5  Fee. 

J**.  302 (c)2F«.<544.  ~ 
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18ft),         had  been  considered  as  peculiarly  subject  to  the  correctk 
Cooke         of  courts  of  equity;  but  as  was  said  by  Sir  J:  Manspdi  in 
••  Morgan  v.  Sttrman  (a),  they  could  not  be  discussed  in  » 

court  of  law,  The  czse  of  Alexander  v.  Alsxahderhid  no 
application,  because  here  was  no  excess  which  could  be 
separated  from  the  sound  part.  With  respect  to  the 
popular  part  of  the  argument,  it  was  no  uncommon  thiftg 
for  a  man  to  leave  his  daughter  dependant  on  her  mother; 
the  real  question,  however,  was  as  to  the  law  of  the  case. 

Mr 4  Serjt.  Best$  in  reply,  said  that  courts  of  lair  had 
always  considered  wills  as  courts  of  equity  would  consider 
themj  that  it  did  not  follow,  because  the  due  proportions 
could  not  be  ascertained,  that  the  wife  was  to  have  a  power 
over  the  whole ;  k  rather  shewed  that  a  power,  so  am' 
bfguous  in  its  meaning,  was  void  in  its  creation* 

Lord  C.  J.  Gibbs. — Both  sides  agree  that  the  queswm 
is,  whether  the  power  extend  to  the  whole  estate;  for  if  it 
do,- the  execution  of  it  is  valid,  if  not,  it  cannot  be  sop* 
ported.  Alexander  v,  Alexander  only  applies  to  Cases  where 
the  power  is  defined,  and  in  which  it  can  be  pointed  out 
where  the  excess  begins. 

The  following  certificate  was  afterwards  sent  to  the 
VUe-cbanceUor*—Th\s  case  has  been  argued  before  usj- 
we  have  considered  it,  and  are  of  opinion  that  the  power, 
given  by  the  will  of  John  Sanders  over  his  real  and  personal 
estates,  to  his  wife,  Eleanor  Sanders,  was  well  executed  by 
the  will  of  the  said  Eleanor  Sanders;  and  consequently,  that 
the  defendants,  Banks  Farrand,  John  Cot  heart,  and  *«**' 
OUersbaw,  take  the  whole  of  the  real  and  personal  estates 
of  the  said  Job*  Sanders,  by  virtue  of  the  said  will  of  the 
said  Ebanor  Sanders,  upon  the  trusts  therein  mentioned. 

V.  Gibbs. 
R»Da*u* 
'     J.  A.  Pak*. 

(«>  1  Taun.  £89. 
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Robert  Rogers  and  another,  assignees  of  THOMAS  -   TJ"M"*7» 
t  '         5  Nov.  7. 

Rogers,  a  bankrupt,  v.  james. 

Til.  sues  out  a 
Hit  was  an  action  for  money  had  and  received  to  the  commission  of 

use  of  the  plaintifis,  as  assignees  of  T.  Rogers,  and  was  3?^?$?' 

tried  at  the  last  assizes  for  the  county  of  Hants,  before  due  to  him  as 

Mr.  Justice  Pari.     The  plaintiff,  R.  Rogers,  was  the  Th^probite  oV 

petitioning  creditor;  by  virtue  of  a  debt  due  to  him  as  the  will  has  an 

executor  of  his  mother's  will;  and  bad  been  nonsuited  stamp.^After- 

at  a  former  trial  of  this  cause,  on  the  ground  that  the  wards,  however, 

probate  had  not  a  sufficient  stamp.    A  stamp  to  the  proper  being  affixed,  P 

amount  was  afterwards  affixed,  but  on  the  production  of  M£  l.hat  il  waJ 
.  .  .  ,  '  .  • .         .    .  .     efficient  to  sup* 

the  probate  at  the  present  trial,  it  was  objected  that,  as  it  port  the  petition* 

was  insufficient  at  the  time  the  commission  issued,  there  ',"? ^i,ori 

debt,  in  an  ■' 

was  no  legal  petitioning  creditor's  debt.-*-The  learned  action  by  the 
judge  reserved  the  pant  for  the  consideration  of  the  M8l8neet» 
court,  subject  to  which  the  jury 'found  a  verdict  for  the 
plaintifis. 

Mr.  Serjt.  Pell  now  moved  that  this  verdict  should  be 
set  aside,  and  a  nonsuit  entered.  The  question  was, 
whether  the  subsequent  validity  of  the  probate  would 
relate  back  to  the  time  of  issuing  the  commission,  so  as  to 
render  that  yalid,  which,  at  the  time  of  suing  it  out, 
was  nugatory :— Or  whether,  at  that  time,  the  petitioning 
creditor  ought  not  to  be  completely  cloathed  and  invested 
with  all  the  necessary  qualifications  to  support  that  cha*. 
racter.  The  answer  tp  this  objection  at  the  trial,  and 
with  which  the  learned  judge  seemed  to  concur,  was, 
that  he  derived  his  right,  not  from  the  probate,  but  from 
the  will  itself,  and  it  was  compared  to  the  case  of  his 
commencing  an  action  before)  obtaining  the  probate : 
But  it  was  very  different,  where  the  probate  had  been 
•btained  by  a  fraud  on  the  revenue.     The  Chancellor 
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18*6. 


Rogers 

v. 
Janes. 


would  not  have  issued  the  commission,  had  it  appeared 
that  the  stamp  was  insufficient ;  and  he  conceived  that 
an  application  might  afterwards  have  been  successful^ 
made  to  set  the  commission  aside  • 

Lord  Chief  Justice  Gibbs. — Numberless  instances  have 
occurred  iq  which  a  party  has  been  nonsuited,  because 
the  deed,  under  which  he  claimed  a  right  of  action,  has 
had  an  insufficient  stamps  hut  it  has  never  been  contended 
tjiat,  after  a  valid  stamp  has  been  put  upon  it,  he  has  not 
had,  by  retrospection,  a  good  right  of  action.  I  under- 
stand a  case  has  been  decided  on  this  point  in  the  coast 
of  Kmfi  Bench,  but  I  think  no  case  is  pecessary. 

The  rest  of  the  court  concurred. 

Rule  refused. 

The  case  alluded  to  was  that  of  Thyrtnf  v.  Pntber*  (*)s 
hut  there,  the  court  held  that  the  plea  of  nm  assumpsit 
admitted  the  plaintiffs  character  of  administrate  and 
therefore!  that  the  plaintiff  had  no  occasion  to  produce, 
the  letters  of  administration  at  all. 


(<0*4i.efS.553. 


Thuitday, 
Nov.  7/ 

Where  the 
plaintiff*  an 
attorney,  by  the 
mistake  of  nit 
■gent,  laid  the 
venue  in  the 
country,  instead 
otMiddlesct, 
the  court  refused 
to  amend  by 
changing  it  to 


Ltwis,  gent.,  one,  &c  v.  shell et. 

M*.  Serjt.  Yaughan  moved,  on  the  part  of  the  plaintiff 
in  th*q  action,  who  was  an  attorney  at  Rochester*  in  Kentt 
to  change  the  venue  from  Middles*  to  the  fotmer  county^ 
where  he  was  entitled  to  have  laid  it  in  the  first  instances 
his  agent  in  town  haying,  by  mistake,  bid  it  in  Middlesex, 
He  cited  CM  vi  Shone  (*).'  '  '  '.  *'  ' 


(o)  Bcrnee,  it. 
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But  the  court  said  that,  though  they  had  the  power  to 
amend  the  declaration  by  changing  the  venue,  this  was 
not  a  case  in  which  they  would  interfere;  because  it  was 
a  privilege  of  the  plaintiff  to  lay  the  venue  in  Middlesex % 
H  he  thought  proper,  and  was  an  inconvenience  to  the 
defendant  who  resided  in  Kent^ .  In  Cook  v.  Shinty  the 
action  was  confined  to  Middltuxtbj  tfyp  statute  on  which 
k  arose  4  and  the  plaintiff  would  therefore  have  been  non* 
suited*  if  the  amendment  had  not  been  made. .  . 

.    Rule,  refused.  . . 
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Lewis 

v. 

Sbbllst. 


BEOTPON  v.  THORKHILL,  Esq.  Sheriff  of  Norfolk.       '  PriJay,  Nor.  8. 

This  was  an  action  of  trover,  brought  to  recover  the  A.ti  farmer,  ex- 
▼alrte  of  certain  goods  of  IF.  Sparrow,  which  had  been  S^iheUfh 
taken  in  execution  by  the  defendant,  at  the  suit  of  a  Mr.  of  Sept.,  of  all 
Wtllett,  and  was  tried  before  Lord  Chief  Justice  Glbbs,  at  soTuiSjEto^B* 
the  last  assizes  for  the  county  of  Norfolk.    The  facts  of  for  a  debt  of  600/. 

e  11  a  ,  *  •       ***  PUtl  n,i  *°n 

the  case  were  as  follow  :—~8p*rmv,  who  was  a  farmer  in  in  possession,  A. 
Norfolk,  being  indebted  to  the  plaintiff,  his  hrother4n-law,  ^on'the  *£" 
in  the  sum  of  J^SOO,  executed  a  bill  of  sale  to  him  of  all  mists,  and  to 
his  property,  absolutely,  dated  the  26th  of  September,  fi^f^ 
18  Id,  under  which  the  plaintl&t  «m,  by  his  fetter'*  di*  30th  of  Nw.  tht 
rection*  toofc  jmessioR  on  tkeHSdt  | — Spartww  still  com  \toc^  cor£  ^ 
tinuingto  redde  in  the  house,  and  to  conduct  the  tasii  »  execution,* 
•,  .  s--.-  Mil  j  r  ..  n  i  •  T-       •    ;      o  •        agamst-rf.  After 

satislyijQg}die^«f utfOB,  .{npqgh  mnai&stoeove*  tbf  $PQ/>  daj«s>  Uk<B.—HM  that  the 
jury,  allowing  for  the  fluctuation  of  the  market,  were  warranted  in  finding  that  the 
goods,  at  the  time  of  executing  the  hiH  of  sale*  were  not  worth  more  than  the  600L  ; 
and  therefore,  that  the  bill  of  sale  was  made  beni  Ade%  and  that  A.  was  entitle^  H> 
recover  to  the  amount  of  600/.,  10  an  action  of  trover  against  the  sheriff. 
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nest  of  the  farm ;  paying  the  rates,  farrier's  bills,  flee. 
On  the  24th  of  November  following,  the  sheriff's  officer 
went  to  the  premises,  for  the  purpose  of  seizing  the 
goods  under  the  execution  at  the  suit  of  Wtiktt>  (the 
real  defendant  in  this  cause)  \  when  Sparrow  told  him 
he  had  come  too  late,  for  he  had  taken  care  of  his 
friend,  and  using  coarse  language,  by  way  of  setting 
Mr.  WiUett  at  defiance.  The  officer  then  left  the 
premises,  but  returned  on  the  30th  of  November*  and 
seized  all  the  corn,  cattle,  and  effects  out  of  doors,  and 
having  levied  the  sum  due  on  the  execution,  left  more 
than  sufficient  on  the  farm  to  satisfy,  as  he  stated,  the 
bill  of  sale.  But  on  the  other  hand  it  was  stated,  that  at 
the  time  of  executing  the  bill  of  sale,  the  property  could 
not  have  been  sold  for  more  than  <£6Q0.  Qn  this  evi- 
dence, it  was  objected  for  the  defendant,  that  the  bill  of 
sale  was  a  mere  fraud,  for  the  purpose  of  protecting  Spar- 
row's property  from  his  other  creditors.  His  Lordship 
fold  the  jury,  that  if  that  were  its  object,  or  even  if  the 
intention  were  to  cover  more  property  than  was  necessary 
for  the  payment  of  the  debt  due  to  the  plaintiff,  the  bill 
of  sale  was  fraudulent.  The  jury,  however,  considering 
the  fluctuation  in  the  value  of  the  goods  in  question,  were 
of  opinion  that  the  bill  of  sale  was  made  bon&fide,  and  ac- 
cordingly found  a  verdict  for  the  plaintiff. 

The  Solicitor  General  now  moved  that  this  verdict  should 
be  set  aside  and  a  new  trial  granted,  on  the  ground  that 
there  had  not  been  such  an  absolute  delivery  of  posses* 
sion  as  was  necessary  to  make  the  bill  of  sale  valid,  within 
the  doctrine  of  Twynis  case  (*),  and  that  of  E+weurds  v. 
Harben  (4).    There  was  a  distinction  between  the  case  of 

a  person,  who  had  never  acquired  the  character  of  a  ere* 

i 

>  ■  ■       »i  i      ,  ■»  ■  ■  n  «■■■  ■  ■!  I  .  ■  ,        I  — 

(•)  3  Co.  *0.  b. (b)  2  f.  1*.  $87. 


IV  TUB  FIVTT-SSraTH  Y1A*  OF  C»0.  III.  429 

ditor,  purchasing  the  goods,  and  then  lending  them  to  the         l*l& 
original  owner  for  a  temporary  and  honest  purpose,  as  in       Beirro  v 
Kiddv.  RmtMitt$on{p)\  and  a  case  like  the  present,  where  »• 

the  original  owner  had  never  been  out  of  possession.    In      M0*NHiLL« 
mrd*liv.8misi(t),  Lord  RUenbnntgb  held  <  that  there 
'  must  be  a  substantial  and  txclusiv*  possession*  and  that 
'  it  was  a  mere  mockery  to  pat  another  person  into  po*> 

*  session,  jointly  with  the  former  owner/  Want  of 
possession,  he  said,  not  only  was  evidence  of  fraud, 
but  constituted  it.  [The  CMrf  Justice  dissented  (r).] 
He  then  urged  the  peculiar  circumstances  of  the  case,  as 
affording  strong  presumption  of  fraud}  and  though  he 
admitted  that  there  was  evidence  to  go  to  the  jury,  con* 
tended  that  the  verdict  was  against  the  weight  of  it. 

Lord  Chief  Justice  Gibbs.  I  certainly  meant  to  give  the 
defendant  the  benefit  of  all  the  arguments,  which  have 
now  been  adduced  in  his  favour,  and  in  summing  up  to 
the  jury,  I  believe  I  did  so.  I  stated  that  the  general 
question  was,  whether  the  bill  of  sale  were  fraudulent  or 
not ;  and  that  that  depended  on  what  was  the  object  of 
it,  and  whether  a  bond  JH*  possession  had  been  given 
under  it,  I  stated  the  circumstances  relied  on  by  the 
plaintiff,  particularly  that  the  plaintiff's  son  was  directed 
by  his  father  to  take  possession,  and  that  he  had  done  so 
accordingly,  On  the  other  hand,  I  omitted  nothing  of 
that  on  which  the  defendant  relied  to  ftMfy  the  plaintiff's 
edse;  and  more  particularly  I  mentioned  the  circumstance 
of  Spatrow  remaining  on  the  firm,  and  bong  suffered  to 
act  as  if  he  had  stfflr  been  owner;— -indeed  there  was  no 
reason  why  he  should  not  have  continued  the  owner  ofi 

i       »n  ■     —n,    ..!■  ip  i*  ..  i    ■     i  >    >■  »t      ■r--'   *m - -" 

(a)  2  B.  &/>.  69.— (£)  l  C*mp.  33*.— (c)  Mr.  Justice  Buller, 
in  bis  law  of  N.  P. p.  268,  cited  in  Kidd  v.  Rawlinson,  says,  'That 

*  the  donor  continuing  in  possession  is  not,  in  all  cases,  a  mark  of 

*  fraud ;  as  where  a  donee  lends  his  donor  money  to  buy  goods,  and 
'  at  the  same  time  takes  a  bill  of  sale  of  them,  for  securing  the 

*  money.' 
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1816,         the  farm,  for  what  was  seized  was  only  the  personal  pro- 
Bestow       PCrty*    There  was  an  (incontroverted  debt  due  to  the 
°*  plaintiff,  for  which  a  bill  of  sale  was  given,  which,  if  fol- 

lowed by  possession,  was  certainly  valid,  because  there  it 
no  rule  of  law  which  prevents  a  man  from  preferring  one 
%  bond  fide  creditor  to  another.  Under  these  circumstance*, 
I  left  it  to  the  jury  to  say  whether  the  transaction  were 
fraudulent}  and  further,  I  told  them  that  though  there 
might  he  a  debt  due  to  the  plaintiff,  yet,  if.  the  ulterior  ob* 
ject  were  to  convey  more  property  thai*  would  satisfy  that 
debt,  in  order  to  screen  it  from  the  other  creditors,  they 
must  find  a,  verdict  for  the  defendant.  Aftet  these  obr 
servatioro,  and  on  these  questions,  which  were  for  their 
consideration,  they  found  that  the  transaction  wis  fr* 
from  fraud;  and  if  the  cause  were  tp  be  tried  jgaip»  * 
must  go  to  them  with,  the  same  direction* 
■  Mr,  Justice  Dallas.  I  am  of  the  same  opinion  Til 
ground  of  the  application  is,  that  the  vnrdiet  w^agaiaft 
the  weight  of  evidence ;  for  it  would  not .  b*  sufficient  tQ 
say  that  there  bad  been  conflicting  testmopy*  nor  tip t  the 
judge  should  say,  in  a  question  for  the  jury*  tfett  kc 
shou|d  have  drawn  *.  different  coucIusjqo.  .  It  appeal*  ty 
his  Lordship's  statement,  that  there  was  a  possession)  ^ 
as  to  fraud,  thitis  always  a  question  for  the  jiiry  \  W&$\ 
were  bound  to  gfce  m  opinion  on  that  p^nt,  I  fhoold  »I 
that  they  were  justified  in  their  verdict* 

Mr.  Justice  Paek  and  Mr.  Justice  ftwtouw  °* 
curred  j  and  observed  that,  if  they  had  bee?  <W  thej©7» 
they  should  have  returned  theasasn  i*4te* 
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LEWIS  v.  PEAT.  Friday,  Nov.  a. 

This  was  an  action  on  the  warranty  of  a  horse,  which  had  ^nts^Kwrie^o " 

been  sold  and  warranted  1>y  the  defendant  to  the  plaintiff,  <&••  which  B>  » 

?nd  by  the  plaintiff  to  a  person  named  Dow/ing,  a  few  days  4ards/wlU  to  C 

afterwards.    The  horse  turned  out  to  be  unsound,  and  Thc  hor»e  P"?*!? 
_      ,.  .    _  .  .  unsound,  and  C, 

Dowiwg  recovered  the  price  in  an  action  against  the  pre-  recovers  the  price 

sent  plaintiff,  of  which  action  the  defendant  had  notice;  [™™n*f'  "^"h 
and  the  plaintiff' now  sought  to  recover  it  back  from  the  A.  has  notice- 
defendant,  together  with  the  costs  of  the  former  action.  JSlefto^S' 
The  cause  was  tried  before  Mr.  Baron  Graham,  at  the  ver]  from  A:  n«* 
last  assizes  for  the  county  of  Warwick,  when  a  great  deal  of  tL  hone!* 

of  conflicting  evidence,  4*  to  the  state  of  the  horee  at  the  b,ut  th*  colu  *£ 
°  the  tcUou  by  C* 

time  of  the  first  sale,  was  adduced  on  the  one  side  and  the 

other ;  but  the  jury  found  a  verdict  for  the  plaintiff,  for 

the  price  of  the  horse  and  the  costs  of  the  former  action. 

Mr.  Serjt.  Vaugkan  now  moved,  either  that  the  verdict 
should  he  set  aside,  on  the  ground  that  the  weight  of  evi- 
dence, as  to  the  soundness,  was  in  favour  of  the  defend- 
ant ; — or  at  least  that  the  damages  should  be  reduced  to 
the  price  of  the  horse,  contending  th*t  the  plaintiff  had 
qo  claim  on  the  defendant  for  the  costs  of  the  action 
brought  again*  him  try  Dcvtog. 

The  Chief  Jtstke,  however,  said  that  the  question  of 
soundness  was  peculiarly  for  the  jury's  decision ;— and  as 
to  thc  second  point,  that  the  plaintiff  had  been  induced  to 
warrant  the  horse  to  Dwtling  by  the  false  representation 
of  the  defendant  \  that  when  the  action  was  brought, 
against  him,  he  considered  that  he  was  bound  to  defend 
it,  and  that  the  defendant  would  have  said  he  ought  to 
have  done  so,  if  he  had  net  \  and  th^t  therefore,  the  costs 
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Lewis 

v. 
Peat. 


of  that  action  were  part  of  the  damages  which  the  plaintiff1 
was  entitled  to  recover. 
The  r^st  of  the  court  concurred, 

&ule  refused* 


Friday,  Nov.  8. 

Where  a  ship 
was  stranded, 
and  the  cargo, 
consisting  of 
hogsheads  of  su- 
gar, was  all  got 
ashore, each 
hogshead  con* 
taining  some  su- 
gar, though  but 
little,  and  nearly 
all  damage*! ;— . 
Held  that  the 
jury  were  war- 
ranted in  finding 
this  to  have  been 
an  average  loss 
only. 


hedbebg  and  another  v.  fsarsov. 

This  was  an  action  on  a  policy  of  insurance  on  sugar,  at 
and  from  Gcttenburgh  to  Stralsvnd,  as  for  a  total  loss,  and 
was  tried  before  Lord  C.  J.  Gibbs>  at  Guildbsii,  at  the  siu 
tings  after  last  Trinity  term,  when  it  appeared  that  the 
vessel  grounded  at  Dragee,  near  Copenhagen ;  that  all  the 
hogsheads,  containing  the  sugar,  were  got  on  shore,  and 
that  every  one  of  them  had  some  sugar  in  it,  though,  in 
general,  not  much  j  and  that  it  was  nearly  all  damaged — 
The  question  was,  whether  this  were  a  total  or  an  average 
loss.  The  plaintiffs  contended  that  it  was  the  former, 
and  pted  Davy  v.  Mtlferi(a)^  where  k  was  held  that, 
though  the  insured  had  saved  one  sixteenth  of  the  goods 
insured,  consisting  of  flax,  he  was  entitled  to  recover  as 
for  a  total  loss  of  the  rest,  which  was  entirely  lost.  His 
Lordship  was  desirous  of  reserving  the  point,  but  the  jury 
were  of  opinion  that  it  was  a  clear  average  loss,  within  the 
meaning  of  the  common  memorandum  ^t  the  foot  of  thf 
policy,  and  accordingly  found  their  verdict,  generally,  far 
the  defendant. 

Mr.  Seijt.  Lens  now  moved  that  the  verdict  might  be 
set  aside,  urging  that  this  was,  in  fact,  a  total  loss;— or  at 


f»  l5£etf.  65Q. 
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least  that  it  came  sis  near  to  it  as  possible,  since  all  the 
sugars  were  damaged,  and-*-d!r  minimis  *on  curat  lex.  At 
all  events,  this  arbitrary  finding  of  the  jury,  by  which  they 
had  endeavoured  to  prevent  the  case  from  being  brought 
before  the  court*  was  not  to  be  encouraged. 

Lord  Chief  Justice  Gibbs.— The  case  of  Davy  v* 
MUford  differs  from  the  present \  because  here,  each 
hogshead  had  some  sugar  saved  in  it,  though  but  little. 
If  any  of  the  hogsheads  had  been  entirely  lost,  it  would 
have  been  a  total  loss  as  to  them ;  but  as  it  is,  I  do  not 
see  where  we  could  stop,  or  how  draw  the  line.  The 
jury,  also,  who  are  in  general  very  conversant  with  this 
subject*  thought  it  was  clearly  within  the  memorandum, 
and  they  did  not  mean  to  form  an  intemperate  opinion 
on  the  subject.  Even  taking  it  to  be  a  case  for  the  consi- 
deration of  the  court,  I  do  not  think  we  should  decide 
otherwise. 

Mr.  Justice  Dallas. — This  is  a  question  of  proportion, 
and  I  cannot  see  how  the  line  is  to  be  drawn,  if  the  jury 
do  not  draw  it. 

Mr.  Justice  Park  and  Mr.  Justice  Burro  ugh  were  of 

the  same  opinion* 

Bule  refused. 


1810. 

HfftBBRO 

V. 
P&A1I09* 


Saturday 
IIOBT  V.  ROEBUCK  and  PALMER.  9' 

A.  grants  a  lea?<* 
The  plaintiff  had  granted  a  lease  for  twenty-one  years,  ^CTS^t" 

to  Rot  buck,  one  of  the  defendants,  of  certain  premises,  takes  C\  into 

•    %  partnership.     B. 

and  C.  apply 
jointly  to  if.  to  enlarge  the  premises,  agreeing  to  pay  TO/,  per  cent,  per  ann.  on  the 
mooey  laid  out,  which  is  accordingly  done.  B.  and  C.  dissolve  partnership. — Held  th;  t 
the  agreement  was  only  collateral  to  the  lease,  and  not  a  new  demise';  and  therefore, 
that  it  was  hot  within  the  statute  of  frauds,  tod  that  A.  was  entitled  to  recover  00  it 
in  an  action  against  £•  3c  C 
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1S15.         for  carrying  on  die  business  of coflec-brofcerj  at  thereto 
H^^.  Of  ,£40 ;  and  after  Roebuck  had  been  seme  time  on  the 

v*  premises,  he  took  the  other  defendant,  Palmer,  into  part- 

nership. After  they  had  carried  on  the  business  together 
for  some  time,  they  applied,  jointly,  to  the  plaintiff  to 
enlarge  the  premises,  and  agreed  to  pay  an  additional 
sum  of  jf  10  per  cent,  per  annum,  on  the  money  hid  out. 
The  improvements  were  made,  and  the  plaintiff  from  thlt 
time  received  the  additional  JPlO  per  cent,  as  had  been 
agreed  on,  making  Out  his  receipts  to  Roebuck  only.  The 
action  was  brought  on  this  agreement  j  but  the  defendants 
had  previously  dissolved  partnership!  and  at  the  trial  before 
Lord  Chief  Justice  GMt,  at  the  sittings  after  last  Trinity 
term,  it  was  contended  that  Palmer  was  not  liable  at  all 
upon  it  i  but  that,  at  all  events,  it  was  in  the  nature  of  a 
new  demise,  and  Should  have  been  in  writing  under  the 
statute  of  frauds.  His  Lordship,  however,  was  dearly  of 
opinion  that  it  was  not ;  because,  when  the  additional 
buildings  were  raised*  they  became  a  part  of  what  had 
been  originally  demised,  and  the  plaintiff  could  not  go 
for  further  rent.  It  was  a  mere  collateral  agreement,  and 
therefore,  was  not  within  the  statute  of  frauds*  The  jury 
fouhd  a  verdict  for  the  plaintiff. 

Mr.  Serjt.  Vaughan  now  moved,  on  the  part  ofPd*** 
that  this  verdict  should  be  Set  aside,  and  a  new  trial 
granted.  He  contended  that  the  additional  £10  were 
chargeable  as  rent,  and  might  be  distrained  for,  as  well 
as  the  original  .£40.  [Lord  Chief  Justice  GMi.-M  am 
right,  it  could  not  be  distrained  for  as  rent.]  But  if  the 
subsequent  agreement  were  to  be  considered  collateral  to 
the  original  lease,  Pointer  was  no  party  to  that ;  he  had 
only  been  tenant  by  sufferance  to  Roebuck t  and  if  he  had 
been  evicted,  could  have  claimed  no  right  in  the  premises* 
He  was  now,  however,  out  of  possession,  and  had  o° 
longer  any  interest  in  them. 
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Tbt  court  wane  clearly  of  opinion  that  the  agreement  1  810. 

was  only  collateral  to -the  lease,  and  Hont 

Refused  the  rale.  *. 

ROEBUCK. 


Saturday 
,      .  fcTtuurt.fc,  tarns'.  Nov.  9. 

This  was  an  action  for  work  and  labour,  to  recover  th*  propose*  »*£., 
sum  of  £<ZBi,  under  the  following  circumstances*    The  the  occupier  of 
plaintiff,  who  was  a  bulkier,  and  occupied  the?  house  h^ulcf tobuSd 
adjoining  to  that  of  the  defendant,  called  on  the  latter,  *  party  wall,  ami 
and  proposed  to  build  a  party* wait  between  the  two  houses*  pence ;  B.  an- 
The  defendant  asked  what  would  be  the  amount  of  his  J^ '  1V^ect 
share  of  the  expense,  and  on  being  told.  £28,  answered  *  to  pay  what  i* 
«  Veij  well,  I  e^pm  to  pay  what  is  right  and  fair.'    The  'Sft^'SR^ 
wall  was  accordingly  built,  and  the  defendant  was  called  built— Held 
upon  for  his  share  of  the  expense,  but  refused  to  pay  it.  entitled  Tore- 
The  cause  was  tried  at  the  sitting?  after  last  Trinity  term,  cover  from  lfc 
before  Lord  C.  J.  Gtbfo,  when  the  jury  found  a  verdict  expAice,  with* 
for  the  plaintiff,  for  £28.  "hlbriltoT1" 

Mr.  Serjt.  Faugban  now  moved  that  this  verdict  should  act,  u  Geo.  3. 
be  set  aside,  on  the  ground,  that  there  was  no  consideration  CgJ^bie  lnat 
for  the  alleged  promise ;  because,  under  the  building-  B  having 
act  (a)9  he  was  not  bound  to  pay  it,  not  being  the  owner  of  Jj^  lea9e>  n'<.  ^a* 

the  improved  rent ;  And  secondly,  that  he  only  meant  that  to  be  considered 
t_  u  1-  .  ,  ...  ,    ...  as  owner  of  the 

he  would  pay  what  was  right  and  fair,  and  did  not  mean  improved  rent, 

to  dispense  with  the  provisions  of  the  actr  which  it  was  not  wilnin  lnat  *cu 

pretended  had  been  complied  with.  The  plaintiff  should, 

at  least,  have  given  in  his  account,  and  made  a  demand, 

according  to  the  act.    The  defendant  would  have  no 


(a)  14  Geo.  3.  c  78. 
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181&         ttmtdj  over  against  hU  landk^,  because  the  latter  would 

Stuart         nT  ^e  ^^  ^  no  not":e>  <*  account. 

»•  Lord  Chief  Justice  Gibrs— I  do  not  think  there  is  the 

Jeast  colour  for  disturbing  this  verdict.  No  doubt,  parties 
may  proceed  on  the  act,  and  a  person  may  oblige  the  owner 
of  the  adjoining  house  to  follow  the  course  prescribed  by 
that  statute.  But  it  is  equally  clear  that  parties  may  agree 
between  themselves,  without  having  recourse  to  so  to* 
tricate  a  law;  and  I  think  they  would  act  wisely  by  so 
doing.  Here,  the  plaintiff  communicates  with  the  de- 
fendant on  the  subject,  who  agrees  to  the  proposition,  and 
the  wall  is  built;  but  when  the  defendant  is  applied  to 
for  his  contribution,  he  wants  to  excuse  himself  from  the 
payment  of  it.  No  doubt,  the  plaintiff  is  entitled  without 
any  reference  to  the  act.  Besides,  I  am  by  no  means 
dear  that  if  it  had  been  a  proceeding  under  the  act,  the 
defendant  would  not  have  been  liable*  for  it  appeared  that 
he  had  asked  i'300  for  his  lease ;  and  it  has  been  decided 
that  where  a  tenant  has  a  beneficial  lease,  the  value  of 
which  has  been  considerably  improved,  he  is  to  be  coo* 
sidered  as  the  owner  of  the  improved  rent,  and  therefore 
liable  (a). 

The  rest  of  the  court  concurred. 

Rule  refused. 


(<i)  See  Southall  v.  Leadteiter,  3  T.  R.  458,  and  Pre*  ? .  JM, 
6  T.  R>  130. 
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silva  v.  linmr,  and  another.  Nov*!? 

Taw  was  an  action  to  recover  the  sum  of  <£200,  for  Three  under- 

11*        •■••       «  #•  -.       i  •    •  <**    writeri ,  on  a  re- 

money  had  and  received,being  the  amount  of  the  plaintiff?  presentation  of  a 

subscription  to  a  policy  of  insurance  from  London  to   °k*p!lytitheir 

Bernmwbuco,  on  goods  on  board  the  Maria,  and  was  amounting  to 

brought  against  the  brokers  who  effected  the  policy,  on  £,'  JJ^J* 

the  ground  that  the  money  had  been  paid  through  a  broker,  who,  by 

fraudulent  misrepresentation  of  the  loss.    The  cause  was  ri^^o^r^ 

tried  before  Lord  C.  J.  Gitts,  at  Guildhall,  at  the  sittings  30o'/-   The  loss 

•  turns  oat  to  be 

after  last  Triniiy  term,  when  the  plaintiff  established  a  fraudulent,  and 

case  of  fraud  on  the  part  of  Lanorus  and  Got*n>  the  ^^^^ 

assured,  which  the  brokers  answered  by  proving  that  they  an  action  against 

had  paid  over  J0SOO*  out  of  the  monies  received  from  J^wtck^his 

the  under-writers  on  this  {kritcy,  with  the  consent  and  JOO/* — Held, 

by  the  joint  direction  of  the  different  parties  interested,  was  entitled  to  set 

The  plaintiff  then  proved  that  £%QO  had  been  paid  by  offtheaoo/.  paid 

A  over,  against  this 

another  under-writer,  and  £  198  by  a  third  %  so  that  the  demand;  and  that 

defendants  had  received  £5*8  in  the  whole,  of  which  ^tSte^moAe 
they  had  paid  over  i?300 ;  consequently  <£288  remained .  account  to  see 
in  their  hands,  to  which,  it  was  contended,  die  under-  ww  ent^cd^T 
writers,  who  had  paid,  were  entitled /r*  rati.— The  Cbitf  respectively : 
«v     .      «  ^       •  •         «         i_  •  -^n<l  therefore, 

fustic*,  however,  was  of  opinion  that  this  was  a  ques-  either  that  the 

don  of  account,  which  could  not  be  gone  into  in  a  court  ot^"^!ljd 

of  law;  that  the  defendant  had  a  right  to  say  thai  it  was  have  joined  in 

the  pbintiFs  money,  which  te  the  Jbdndff0' 

was  an  answer  to  the  action;  the  plaintiff  was  accordingly  should  have  re. 
.     .  ,  sorted  to  a  court 

nonsuited.  -  of  equity. 

The  Siticitor-Qeiurat  now  moved  that  this  non-suit 
should  be  set  aside,  and'  a  new  {rial  granted.  He  con- 
tended that  there  was  nothing  in  the  transaction,  which 
rendered  it  incapable  of  being  settled  in  a  court  of  law. 

vol.  ii.  1 1 
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If  the  defendants  had  not  paid  over  any  thing,  it  was 
clear  that  the  plaintiff,  and  each  of  the  other  underwriters, 
would  have  been  entitled  to  recover  his  specific  mm. 
The  defendants  had  not  paid  out  of  the  money  of  any 
underwriter  in  particular ;  but  -out  of  the  aggregate  of 
the  sums  which  they  had  received.  It  was  therefore 
nothing  more  than  the  common  case  of  a  person  pay- 
ing money  into  the  hands  of  his  agent,  and  afterwards 
claiming  to  recover  .so  much  as  the  agent  had  not  paid 
over.  The  defendants  would  have  an  equal  right  to  set  k 
off  against  the  claim  of  any  other  underwriter,  for  there 
was  no  reason  why  the  plaintiff  should  be  the  only  sdfaer. 
It  was  no  answer,  to^ay  that  an  account  must  be  taken 
between  the  parties,  provided  the  account  could  be  got 
at  by  a  simple  calculation.  Then  it  was  for  the  defendants 
to  say,  to  what  extent  they  had  paid  over  the  plaintiff's 
money,  and  the  plaintiff's  claim  must  abate  proparw* 
ably ;  but  it  was  not  altogether  destroyed. 

Lord  Chief  Justice  Gibbs.— The  plaintiff  in  this  case 
had  paid  «£«00  out  of  <£5*8 ;  I  considered  that  the  de- 
fendants proved  a  distinct  set  off,  to  more  than  the  amount 
of  the  former  sum,  and  I  decided  on  that  apprehension.  It 
is  clear  that  the  plaintiff  is  not  entitled  to  recover  the  whole 
of  his  subscription,  because  that  sum,  together  with  those 
paid  by  the  other  underwriters;  was  thrown  into  one  mass, 
out  ot  which  a  certain  sum  was  paid  over,  which  most  be 
deducted  from  the  present  demand,  as  veil  as  from  those  of 
die  other  underwriters.  It  is,  however,  contended  that 
each  must  be  allowed  pro  rati\  but  that  is  a  question  fir 
a  court  of  equity,  because  a  court  of  law  cannot  go  into 
the  account,*  in  order  to  ascertain  what  each  party  is  * 
titled  to.  The  defendant,  receiving  the  different  sum* 
was  a  mere  agent  \  and  9s,  by  the  nature  of  the  transaction 
the  case  of  all  the  principals  was  united,  they  should  all 
have  joined  in  the  action.    But  it  is  attempted  to  sol* 


IN  THE  FIFTY-SEVBNTH  YBAR  OF  GEO.  III. 


499 


the  difficulty}  by  saying  that  the  defendant  must  prove 
how  much  of  each  sum  he  had  paid  over,  and  then  allow 
pro  rata.  But,  as  I  conceive,  when  it  appears  that  more 
than  the  plaintiff's  demand  has  been  paid  over,  there  is 
an  end  to  the  action  at  /««/.— -At  law,  the  defendant  has 
a  right  to  say  that  he  had  nothing  to  do  with  any  one  but 
the  plaintiff:  Either,  therefore,  the  plaintiff  should  have 
had  recourse  to  equity,  or  the  other  underwriters  shoufd 
have  been  joined.   * 

Mr.  Justice  Dallas.— The  facts  of  the  case  are,  that 
the  plaintiff  was  an  underwriter  on  a  policy  which  \*as 
effected  by  the  defendants,  as  brokers.  A  loss  is  claimed ; 
the  amount  of  different  subscriptions  is  paid  inter  the 
hands  of  the  defendants,  out  of  which  the  sum  of  £$QQ 
is  paid  over  by  the  consent  of  all  parties,  of  which  the 
plaintiff  is  one.  The  loss  afterwards  turns  out  to  be 
fraudulent,  and  the  plaintiff  contends  that  he  is  entitled 
to  recover  the  amount  of  his  subscription,  which  is  ,£200. 
The  sum  which  has  been  paid  over  is,  however,  more 
than  sufficient  te  cover  his  demand;  and  I  therefore  con- 
cur with  his  Lordship,  in  thinking  that  this  action  canfcot 
be  sustained  in  a  court  of  law. 

Mr.  Justice  Park. — As  the  Sotichor-General  stated  the 
case,  it  would  be  the  common  case.of  an  action  for  meney 
paid  to  an  agent,  which  he  had  not  paid  over.  But  this 
is  the  case  of  money  paid  by  joint  authority.  There  must 
therefore  either  be  a  joint  action,  or  els^the  court  must 
make  an  apportionment,  which  we  cannot  do,  because 
the  parties  are  not  before  us  $  we  know  nothing  of  them. 
It  is  therefore  a  case  for  equitable  jurisdiction  only,  and 
not  for  a  court  of  law. 

Mr.  Justice  Burrouch  concurred* 

.  Rule  refused. 


1816. 
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Nov.  n'.  gill,  and  another,  v.  dunloP. 

Gea*3.c.  77.       This  was  an  action  on  a  policy  of  insurance,  dated  the 

authorizes  any      23d  of  May  180S,  at  and  from  Lima,  or  any  other  port, 
British  vessel  to  J  \  •  J  r    . 

trade,  as  well  as    &c.  on  the  coast  of  boutb  America,  to  any  port  or  ports  in 

tafish,  on  the       gr^f  Britain,  with  liberty  to  touch,  stay,  *nd  trade,  re- 
Western  coast  of  *  '  •  i 

56kM  America,    ceive,.  discharge,  or  exchange  property  or.  papers,  at  all 

therdnwe-1""8  Ports  or  Places  whatsoever  or  wheresoever,  as  well  on  this 
scribed ;  and  the    as  on  the  other  side  of  Cape  Horn,  or  at  St.  Helena,  and 

gives 'he  same  Vflt^L  'eave  t0  see^  an(*  5°'m  convo7»  on  *c  ^P  -Banx 
privileges  to  Irmaos  or  Triumfb  Americano,  both  or  either,  at  a  premium 

neutral  vessels,  if      -   .  ,  .  ,.  .  ^ 

licensed,  as  are      of  eighteen  guineas/tr  rwtf,  subject  to  certain  returns  for 

given  bv4«(?fo.3.  convoy.     There  were  two  memorandums  indorsed    on 

to  British  ships.     _         '  ,,--*.,.. 

Therefore,  a        the  policy,  by  the  first  of  which  the  insurance  was   de- 

fro*8!*1  *nd  dared  to  be  upon  goods,  dollars,  bullion,  both  or  either, 
any  other  port  against  all  risks  whatever;  British  condemnation  for 
^J^?bfatfM  "*<*  ****>  *and  ty*™"*  condemnation,  and  charges  of 
Portuguese  ship,  claiming  in  her  port  or  ports  of  loading  in  South  America, 
was  held  to  be*'  excepted. — By  the  second,  it  was  agreed  that  the  vessels 

protected  by  the  therein  mentioned  should  be  permitted  to  touch  at, 
two  acts.  r 

discharge*,  and  take  in  goods  at  Cadiz,  without  being 

deemed  a  deviation :  and  to  return  6  per  cent,  for  con- 
voy  from  the  Brazils  bound  to  Cadiz,  and  arrival. — 
The  declaration,  after  setting  out  the  policy  and  me- 
morandums, alleged  that  on  the  10th  of  April  1309, 
divers  goods,  dollars  and  specie,  were  shipped  at  Lima, 
to  be  conveyed  on  die  voyage  mentioned  in  the  policy, 
and  then  averred  the  interest  in  the  plaintiffs,  and  a 
loss  by  capture  and  detention  within  the  harbour  of 
Cadiz,  by  persons  acting  under  the  authority  of  the 
Spanish  government.    The  cause  was  tried  at  the  sittings 
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after  last  Hilary  term,  at  Guildhall,  before  Lord  C.  J.  Gibbs.  J  8 16- 

when  a  verdict  was  found  for  the  plaintiffs,  subject  to  the  Gill 

opinion  of  the  court  upon  the  following  case,  with  liberty       n  v* 
for  either  party  to  turn  it  into  a  special  verdict. — The 
policy  was  subscribed  by  the  defendant  on  the  23d  of  May* 
1808..  On  the  30th  of  March  1 807,  a  licence  was  granted, 
by  virtue  of  an  order  in  council,  to  Messrs.   Thomas  • 

0*Gorouan,  brothers,  and  other  British  merchants,  au- 
thorizing them  to  export  from  the  port  of  London,  or  any 
other  port  of  the  united  kingdom,  to  the  Spanish  colonies 
in  South  America,  on  board  the  Portuguese  vessel  the 
Sons  Irmaos,  and  four  other  neutral  vessels,  British  ma- 
nufactures and  produce,  to  proceed  to  Lisbon  to  take  in 
quicksilver  and  other  articles,  and  proceed  from  thence 
to  some  of  the  Spanish  ports  in  South  America :  And  further 
permitting  the  said  Thomas  O*  Gorman,  or  his  agents,  or 
the  bearers  of  his  bills  of  lading,  in  return  for  the  said 
goods  so  to  be  exported,  to  convey  and  import  by  the 
same  vessels  to  any  port  of  the  united  kingdom,  such 
quantity  of  the  produce  of  the  Spanish  colonies,  and 
bullion,  as  might  be  specified  in  their  bills  of  lading,  to 
whomsoever  such  property  might  belong,  and  notwith- 
standing all  the  documents,  accompanying  such  returns, 
should  represent  the  same  to  be  destined  to  a  neutral  or 
hostile  port. — This  licence  was  to  continue  in  force  for 
twenty-four  months  from  the  date  of  it;  and  by  a  sub- 
sequent order  in  council  andlicehce,  both  dated  the  24th 
of  March  1 809,  the  duration  of  the  former  licence  was 
prolonged  for  one  vear,— Under  the  authority  of  these 
licences,  the  plaintiffs,  who  are  British  merchants,  ex- 
ported on  board  the  Bons  Irmaos  a  quantity  of  British 
manufactures  to  Lima  in  South  America.  The  ship  sailed 
from  London,  on  her  outward  voyage,  on  the  11th  of 
September  1807,  and  arrived  at  Callao,  the  port  of  Lima, 
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18 16.  in  December  1808,  when  her  outward  cargo  was  landed 

2T""  and  sold.    In  March  1 809,  the  goods  and  bullion  insured, 

v.  which  were  the  returns  for  the  goods  so  exported,  con- 

Dunlop.  5;stiDg  0f  jnr|Cf  tjje  produce  of  the  Spanish  colonies,  and 

"dollars,  were  loaded  on  board  the  Bans  Irtnaos  at  Lima, 
•  •        • 

by  Mr.  Thomas  &Gorman  on  account  of  the  plaintiff*,  for 

*  the  purpose  of  being  imported  into  the  united  kingdom} 

and  the  bills  of  lading  for  them  were  transmitted  to,  and 
received  by,  the  plaintiffs.  But  neither  the  plaintiffs,  nor 
Mr.  Thomas  O'Gorman,  had  any  licence  from  the  South  &» 
company,  authorizing  them  to  trade  within  their  limits, 
within  which  limits  Lima  is  situated.  In  April  1809,  the 
ship  sailed  on  the  voyage  insured,  and  in  the  prosecution 
of  that  voyage,  was,  in  October  1809,  captured  aid  de- 
tained in  the  harbour  of  Cndix,  where  .her  cargo  was 
seized  by  persons  acting  under  the  command  of  the 
Spanish  government ;  and  the  plaintiffs  thereby  sustained 
a  total  loss.  Before  and  on  the  30th  of  March  1801, 
when  the  first  licence  was  granted,  Great  Britain  was  in 
amity  with  Portugal^  and  at  war  with  Spaing  and  con- 
tinued at  war  with  Spain  until  the  4th  of  July  1808,  on 
which  day,  by  an  order  in  council,  all  hostilities  between 
this  kingdom  and  Spain  ceased. — The  question  for  the 
opinion  of  the  court  was,  whether  under  these  circum- 
stances, the  plaintiff!  were  entitled  to  recover:  If  they 
were,  the  verdict  to  stand ;  if  not,  a  nonsuit  to  be  en- 
tered. The  case  came  on  for  argument  in  last  Trimtj 
term*  • 

Mr.  Serjt.  Best,  for  the  plaintiffs,  premised  that  the 
question  was,  whether  it  were  necessary,  for  the  purpose 
of  legalizing  the  voyage  insured,  that  the  plaintiffs  should 
have  procured  a  licence  from  the  South  Sea  company,  in 
addition  to  that  from  the  privy  council.*  He  contended 
that  such  additional  licence  was  unnecessary.    First,  the 


IN  THE  FIFTY-SEVENTH  VEAJR  OF  GEO.  III.  443 

statute  42  Geo.  3.  c.  77.  (a)  would  have  legalized  the  1816. 

voyage,  provided  it  had  been  undertaken  by  a  British 

ship:  Then,  fc.?  should  argue  that  the  45  Geo.  3. c.  34.  (b)    . 

placed  the  ships  of  neutral  states  in  the  same  situation  in 

which  British  vessels  were  placed  by  the  former  act. 

First,  as  to  the  42  Geo.  S.  c.  77,  although,  by  the  title,  it 

would  seem  that  it  only  related  to  the  fishery,  the  enacting 

(a)  That  act  is  entitled,  '  An  act  to  permit  British  buili  ships  to 

*  carrv  on  the  fisheries  in  the  Pacific  ocean,  without  licence  from 
'  the  jEast  India  company,  or  the  South  Sea  company.'  It  is  a 
very  short  act,  and  is  as  follows ; — •  Whereas  it  may  tena  to  increase 

*  the  .navigation  and  'fisheries  of  his  majesty's  subjects,  if  the  re- 
'  strictions  now  subsisting  with  regard  to  ships  and  vessels  navigating 
'  in  the  Pacific  ocean,  between  Cape  Horn  and  180  degrees  of  West 
'  longitude,  from  London,  should  be  removed :— Be  it  therefose 

*  enacted,  That  it  shall  be  lawful  for  any  British-built  ship  or 
1  vessels,  owned  and  navigated  according  to  law,  to  pass  through  the 
"  streights  of  Magellan  or  round  Cape  Horn,  and  to  carry  on  the 
'fisheries  in  the  Pacific  ocean,  from  Cape  Horn,  to  180  degrees  of 
'  west  longitude  from  London,  and  to  trade  within  the  said  limits, 
'  without  having  obtained  any  previous  licence,  permission,  or 
'  authority  for  that  purpose,  from  the  court  of  directors  of  the 

*  East  India  company,  or  from  the  governor  tad  company  of 

*  merchants  of  Great  Britain,  trading  to  the  South  Seas  j  any  thing 

<  in  any  law,  charter,  usage,  or  custom  to  the  contrary,  in  anywise, 
'  notwithstanding.' 

(b)  That  act,  entitled,  •  An  act  to  permit  the  importation  of  goods 
4  and  commodities  from  countries  in  America,  belonging  to  any 

<  foreign  European  sovereign  or  state,  iq  neutral  ships,  during  the 

'  present  war,  and  until  six  months  after  the  ratification  of  a  defini- 

'  tive  treaty  of  peace ;' — after  reciting  that, "  by  the  laws  now  in  force 

"  no  goods  or  com  modi  lies  whatsoever,  of  the  growth,  production,  or 

"  manufacture  of  America,  can  (except  in  certain  cases)  be  imported 

"  into  this  kingdom,  but  in  £ri/t#A-built  ships,  owned  and  navigated 

"  according  tolaw ;  and  that  it  is  expedient,  under  the  present  circum- 

"  stances,  to  permit  eertain  goods  and  commodities  to  be  imported, 

"  under  certain  restrictions,  in  foreign  ships  belonging  to  subjects 

"  of  states  in  amity  with  his  Majesty ;"— enacts,   •That  it  shall 

'  be  lawful  for  his  majesty,  by  and  with  the  advice  of  hit  privy 

'  council,  to  grant  licence  to  any  British  subject,  to  import  into  tbfs 

'  kingdom,  on  his  own  account,  or  on  account  of  subjects  of  states 

'  in  amity  with  his  majesty,  from  any  country  iu  America  belong- 

( ing  to  any  foreign  European  sovereign  qr  state,  any  floods  or^ 

"  commodities  of  the  growth  or  produce,  manufactured  or  otherwise," 

'  of  any  such  country,  not  prohibited  to  be  used  or , consumed  in 

'  this  kingdo^n,  in  any  vessel  belonging  to  any  state  in  amity,  kc. 

'  and  under  such  restrictions  as  the  privy  council  shall  approve,  and 

*  subject  to  the  same  duties  as  if  imported  in  any  British-built 

'  vessel  i  any  law,  custom,  or  usage  to  the  contrary  notwithstanding.* 
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1810.  clause  expressly  authorized  British  vessels  to  trade  within 

££L  the  said  limits.  It  was,  however,  unnecessary  to  argue  on 
v.  -  this  point,  because  it  had  been  expressly  decided  in 
Jaetk  v.  Jansen  (a).  In  that  case,  it  was  distinctly  stated 
that  the  vessel  was  a  trader,  and  it  was  argued  there,  as 
would  be  contended  on  the  present  occasion,  that  the 
trading  was  meant  to  be  confined  to  such  as  was  merely 
auxiliary  and  essential  to  the  fishery;  but  the  court,  after 
consideration,  held  ( that  a  ship  might  go  either  for  the 
'  sole  purpose  of  trade,  or  for  the  sole  purpose  of  fishing/ 
The  rule  with  respect  to  statutes,  passed  for  the  ad- 
vancement of  trade,  was,  to  put  the  most  liberal  con- 
struction on  them. — Secondly,  with  respect  to  the  45 
Geo.  3.  c.  34,  it  was  to  be  recollected  that  that  statute 
passed  at  a  time,  when  the  ships  and  crews  of  this  country 
were  insufficient  for  all  the  purposes  of  trade  and  war; 
and  the  legislature,  therefore,  determined  to  permit  the 
British  merchant  to  employ  foreign  ships  and  crews,  and 
for  that  purpose  it  was  necessary  to  put  them  on  a  level 
with  British  ships  and  crews ;  which  the  statute  in 
question  had  done  in  express  terms,  even  with  respect  to 
duties.  It  would  be  said  that  this  construction  could  not 
be  put  upon  the  stat.  45  Geo.  3.  c.  34,  because  the  55 
Geo.  3.  c.  57,  (by  which  the  rights  of  the  South  Sea  com- 
pany  were  purchased  by  the  legislature,)  took  no  notice 
of  the  former  act.  But  as  that  act  was  only  to  continue 
during  the  then  present  war,  and  for  six  months  after- 
wards, it  was  unnecessary,  and  would  have  been  absurd) 
for  the  55  Geo.  S,  which  was  passed  in  time  of  peace, 
to  take  notice  of  it, — He  might  perhaps  argue,  that  the 
words  of  45  Geo.  3  were  sufficiently  large  to  obviate  the 
necessity  of  a  licence,  without  the  aid  of  42  Geo.  5;  hut 
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if  the  cour{  should  put  the  construction  on  the  two  acts,      .    18  Ir- 
respectively, for  which  he  contended,  there  would  be  no  qill 

occasion  to  rest  on  the  45  Geo.  3  only.  ^  •• 

Dob  lop. 
Mr.  Serjt.  Marshall,  contra,  insisted  that  if  the  two 

acts  were  considered,  it  would  appear  that  the  propositions 
contended  for  on  the  part  of  the  plaintiffs  were  perfectly 
inconsistent,  and  that  the  conclusion  which  had  been 
drawn  from  them  was  erroneous.  It  could  not  be  con- 
tended that  a  licence,  granted  under  the  45  Geo.  3,  would 
enable  a  person  to  do  that  by  means  of  a  foreign  ship*  * 
which  he  could  not  have*  done  in  a  British  vessel ;  it  - 
merely  enabled  the  king  to  dispense  with  the  navigation 
laws,  in  respect  of  foreign  ships.  It  was  therefore  ne- 
cessary to  consider  what  a  British  ship  was  authorized  to 
do  by  the  42  Geo.  3.  c.  71.  Now,  neither  the  title  nor 
the  preamble  of  that  act  had  the  least  reference  to  any 
other  object,  than  the  British  Fisheries  in  the  South  Seas. 
Then,  as  to  the  enacting  part ;  the  ship  Bens  Irmaos  was 
neither  4  British-built,'  nor  'British  owned/  nor  *  na- 
'  vigated  according  to  law ;'  she  was  therefore  not  within 
the  protection  of  that  statute,  and  her  having  a  licence, 
according  to  the  45  Geo.  3,  did  not  supply  the  want  of 
those  requisites.    But  supposing  that  these  disabilities  • 

were  removed,  still  she  would  not  come  within  the  42 
Geo.  3,  because  she  was  not  employed  in  *  increasing  the 
*  navigation  and  fisheries  of  his  majesty's  subjects.'  Th<» 
rule  as  to  the  construction  of  acts  of  parliament  was,  to 
collect  the  general  intention  of  the  legislature  from  the 
title  and  preamble.  But  it  was  contended  that  the  words, 
4  and  to  trade  within  the  said  limits/  gave  a  general  au- 
thority to  trade,  without  a  licence  from  the  South  Se* 
company :  That,  however,  must  he  restrained  to  such  a 
trading  as  was  subservient  to  the  principal  object,  and 
such  as  was  indispensable,  at  such  a  distance  from  home, 
for  the  purpose  of  procuring  repairs  and  necessary  sup-  ' 
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1810-         plies.    If  the  trade  to  the  South  Seas  were  thrown  en* 
£^  tirely  open  by  the  42  Cieo.  3,  what  necessity  was  there 

p.  to  pass  the  47  Geo.  3,  j*».  1,  *.  22,  which  repealed  the 

9  -*tf»«.  *.  21,  as  to  such  countries  as  Were  on  the  Eastern 
coast  of  America  only?  That  statute  would  have  been 
a  mere  work  of  supererogation.  [Lord  C.  J.  Gibbs.— The 
47  Geo  3  was  necessary,  in  order  to  legalize  the  trade  up 
the  Eastern  side  of  South  America;  for  the  42  Gee.  3 
only  makes  it  lawful  to  pass  through  the  straights  of 
'  Magellan,  or  round  Cap*  Horn,  and  to  carry  on  the  fisheries, 
•  and  trade  within  the  said  limits,  without  having  obtained  a 
previous  license.  They  were  either  to  go  round  Cope  Hern  f 
or  through  the  straights  of  Magellan,  and  then  they  came 
within  the  protection  of  the  act.   But  before  the  statute  of 
47  Geo.  3,  they  could  not  trade,  or  do  any  thing,  on  the 
East  side  of  South  America.]    Then,  by  the  65  Geo.  3, 
c.  57,  the  exclusive  rights  of  the  South  Sea  company  were 
purchased,  without  any  qualification  or  limitation,  for  a 
very  considerable  sum  a  to  what  purpose  should  that 
sum  be  granted  them,  if  the  trade  were  already  in  the 
hands  of  the  kingl  subjects  at  large  ? — As  to  the  case  of 
Jacob  v.  Jansen,  he  contended  that  the  observation  took 
by  the  late  Lord  C.  J.  Mansfield,  at  the  conclusion  of  the 
argument,  contained  the  true  construction  of  stat.  42 
Geo*  3.    His  Lordship  said  that,  according  to  the  plain* 
9  tiff's  argument,  that  act  was  a  total  destruction  of  the 

monopoly  of  the  South  Sea  company  on  the  Western  coast 
of  America  ;  and  that  if  so,  it  was  very  singular  that  it 
was  never  before  discovered.  It  was  true  that  the  judg- 
ment of  the  court  was  afterwards  unanimous, '  that  a  ship 
'  might  go  either  for  the  sole  purpose  of  trade,  or  for  the 
'  sole  purpose  of  fishing }'  but  that  must  mean  that  she 
might  do  one  or  the  other,  but  not  both,  so  that  that  judg- 
ment was  destructive  of  itself. 

Mr.  Serjt.  Best,  in  reply,  said  that  the  preamble  of 
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42  Geo.  3  was  not  intended  to  be  confined  to  fishing  IS16. 
merely,  because  the  word  navigation  included  every  sort  of  '  Qlhh 
voyage}  for  whatever  purpose  undertaken;  that  it  was  »• 

impossible  to  confine  the  word  '  trad/  to  the  mere  pur- 
chase of  provisions,  or  of  materials  for  repairs  ;  that  die 
argument  as  to  the  47  Geo.  3  was  inapplicable  for  the 
reason  given  by  his  Lordship ;  that  he  had  already  an- 
ticipated the  inference  attempted  to  be  drawn  from  the 
55  Geo.  3;  and  that  as  to  Jacob  v.  Jansen,  the  part  of  the 
case  to  be  considered  was  the  judgment  of  the  court,  given 
after  mature  deliberation. 

Lord  Chief  Justice  Gibbs. — His  Lordship  first  stated 
the  material  facts  of  the  case,  and  then  proceeded  thus:— 
It  has  been  insisted  that  the  plaintiff  cannot  recover  in 
this  action,  because  the  insurance  itself  was  illegal;  inas- 
much as  the  voyage  insured  was  rendered  unlawful  by 
the  South  Sea  act,  9  Ann.,  which  conveys  to  the  South  Sea 
company  the  exclusive  privilege  of  trading  within  those 
limits,  within  which  Lima,  from  whence  this  ship  traded, 
is  situated:  In  answer  to  this  it  is  said  that  the  42  Geo.  3, 
assisted  by  45  Geo.  3,  removed  that  objection.  When  the 
cause  was  originally  tried  (a),  the  answer  first  given  to 
the  objection  was  merely  the  4*5  Geo.  3$  the  42  Geo.Z  was 
not  referred  to  at  all,  and  I  was  of  opinion, — and  should 
still  retain  that  opinion,  if  the  case  stood* as  it  was  'then 
presented  to  me, — that  the  45  Geo.  3,  standing  alone, 
would  not  furnish  an  answer  to  the  objection.  But  when 
a  motion  was  made  to  set  aside  the  nonsuit,  it  was  stated 
by  my  brother  Shepherd,  that  the  argument  built  upon  the 
45  Geo.  3  was  mainly  supported  by  the  42  Geo,  3,  which 
had  not  before  been  alluded  to;  and  then  the  case  pre- 
sented itself  in  this  form.  By  the  9  Ann.  the  monopoly 
of  these  seas  is  conveyed  to  the  South  Sea  company,  and  a 

fa)  Sitting;  after  Michaelnuu  tern,  1816. 


Dtjwlop. 


448  CASKS  IN  MICHAELMAS  TMM, 

)  8  J  6.  voyage  to  or  from  thence,  without  their  licence,  would  be 

^^h  unlawful.  By  the  42  G«?.3,any British  ship  passing  through 

v.  the  straights  of  Magellan,  or  doubling  Cape  Horn,  may  pro- 

ceed upon  an  adventure  of  fishing  or  trading,  to  the  North 
ofCape  Horn,  to  1 80  degrees  of  West  longitude  from  Laden. 
It  was  said  that  the  place  from  whence  this  ship  traded, 
namely  Lima,  lies  within  that  description  of  country,  and 
therefore,  that  this  voyage  would  be  lawful  for  a  British 
ship;  that  if  was  true  this  was  a  Portuguese  ship,  but 
that  the  45  Geo.  8  authorized  the  king,  with  respect  to 
a  voyage  of  this  description,  to  license  the  vessel  of  any 
*tate  in  amity  with  his  Majesty,  to  perform  any  voyage 
that  could  be  performed  by  a  British  ship:— A  British 
ship  might  perform  this  voyage  by  the  49  Geo.  3,  and 
the  ship  in  question,  having  a  licence  from  his  Majesty 
under  the  45  Geo.  3,  might  perform  it  under  that  act,  be- 
cause a  British  ship  might  perform  it.  I  see  no  objection 
to  that  argument,  supposing  the  foundation  of  it  to  be 
valid ;  viz.  that  the  42  Geo.  3  would  protect  a  British 
ship  in  the  performance  of  such  a  voyage.  Upon  the 
construction  of  the  42  Geo.  3,  it  has  been  urged  very 
forcibly  for  the  defendant,  that  a  fishing  voyage  only  is 
contemplated  by  this  act;  that  in  such  fishing  voyage,  no 
trade  is  contemplated,  but  such  as  is  necessarily  connected 
with  the  fishery ; — that  fishing  alone  is  the  object  of  the 
act,  and  that  a  mere  trading  voyage  does  not  fall  within 
it.  In  answer  to  that  argument,  I  think  it  would  be 
enough  for  us  to  say  that  that  point  was  deliberately  con- 
sidered by  the  court,  in  the  case  of  Jacob  v.  Jansen;  and 
admitting  that  doubts  were  entertained  upon  the  argu- 
ment of  that  case,  the  court,  after  due  consideration, 
were  of  opinion  that  the  act  extended  as  well  to  trading* 
as  to  fishing  adventures.  That  was  the  deliberate  judg- 
ment of  the  cqurt;  but  it  has  been  attacked  on  &• 
ground  that  the  late  Chief  Justice  had  originally  in- 
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dined  to  a  different  opinion;  and  likewise  on  the  ground     ''    181(5. 
that  the  opinion  which  the  court  at  last  came  to  is  so  ^T*' 

absurd  in  its  consequences,  that  it  is  impossible  to  sup- 
port it;  inasmuch  as  it  decides  that  the  act  applies  to  a 
trading  voyage  alone,  or  to  a  fishing  voyage  alone,  and 
not  to  a  .voyage  which  embraces  both  of  those  objects. 
With  respect  to  any  doubts  which  were  entertained  by  the 
learned  Chief  Justice,  (who joined  in  the  final  adjudication) 
when  the  case  was  argued,  I  cannot  find  them  expressed 
in  the  report ;  and  even  if  they  were,  perhaps  I  should 
be  inclined  to  say  they  had  been  better  not  reported. 
But  if  they  had  been  reported  ever  so  fully,  I  should  not 
have  paid  the  least  regard  to  them,  when  I  fbflhd  that 
ujton  consideration,  the  Chief  Justice  had  come  to  a 
different  conclusion.    When  I  found  those  doubts  en- 
tirely removed  from  his  rnind  in  his  deliberate  judgment, 
I  should  have  said,  as  I  do  say  now,  that  the  valuable 
part  of  the  report, — the  part  conveying  real  instruction,— 
is  the  judgment,  given   upon  mature  deliberation  by 
the  whole  court.    Nor  is  that  judgment  at  all  open  to  the 
observation  of  my  brother  Marshall,  that  the  opinion 
given  by  the  court  destroys  itself,  and  is  directly  coo* 
tradictory.     He  conceives  the  opinion  of  the  court  to 
have  been,  that  the  act  means  either  a  trading  voyage 
solely*  or  a  fishing  voyage  solely ;  and  excludes  a  voyage 
composed  of  both.    But  (hat  is  attacking  the  judgment, 
and  omitting  the  subject  matter  of  it.     It  was  urged 
against  the  construction  that  was  put  upon  the  statute  in 
that  case,  that  it  only  applied  either  to  a  voyage  consisting 
wholly  of  fishing,  or  at  least  to  a  voyage,  the  principal 
object  of  which  was  fishing';  and  that  the  privilege  of 
trading  was  only  an  adjunct  to  the  fishing.  Meeting  that 
objection,  Lord  C.  J.  Mansjklijia  pronouncing  judgment, 
says  that  it  was  better  to  decide  that  a  ship  might  go  either 
for  the  pole  purpose  of  trade,  or  for  the  sole  purpose  of 
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1816. '       fishing ;  that  is,  that  the  act  might  be  applied  to  them 
Gill  separately,  and  that  if  was  applicable  to  one,  without  die 

v.  assistance  of  the  other.     But  it  never  could  be  intended 

by  him,  and  I  do  not  think  it  can  enter  into  the  sober  opi- 
nion of  any  man  who  reads  his  judgment,  that  he  intended 
to  say  that  it  was  not  applicable  to  a  voyage  composed  of 
both.  I  think,  therefore,  that  the  case  of  Jot*  v.  Jo- 
sen  stands  upon  its  own  authority ;  and  if  it  were  neces- 
sary to  answer  the  objections  that  have  been  made  to  it, 
they  have  received  an  easy  answer. — There  is  one  cir- 
cumstance mentioned  by  my  brother  Marshall  which  I 
will  not  omit ; — that  if  the  42  Geo.  3  had  received  the 
decisidh  contended  for,  it  would  have  rendered  the  47 
and  the  55  Geo  3  unnecessary.  That  is  not  so.  'It 
does  not  render  the  47  Geo.  3  unnecessary,  for  the  reason 
already  given ;  and  it  does  not  render  the  55  Geo.  3  un- 
necessary, because  the  object  of  that  act  was  to  buy  up  so 
much  of  whatever  remained  of  the  Company's  privileges, 
as  was  not  touched  by  the  42  Geo.  3 ; — at  least  the  ob- 
ject of  it  was  such.  Do  not  let  me  be  misunderstood,  or 
be  supposed  to  say  that  the  55  Geo.  3  recites  or  states  that 
the  object  of  it  was,  to  buy  up  so  much  of  the  South  S* 
Company's  trade  as  remained  unaffected  by  the  42  Gee,  5. 
But  I  say  that  the  42  Geo  5  destroyed  only  a  part  of  their 
monopoly,  leaving  something  which  might  well  be  bought 
up  by  the  55  Gto.  3.  I  am  of  opinion,  therefore,  that 
the  42  Geo.  3  does  comprehend  the  case  of  trading)  * 
well  as  of  fishing,  not  only  upon  the  authority  ofJ*t 
v.  Janse^h  but  upon  the  words  used  in  the  foregoing  part 
of  the  act,  which  apply  to  and  comprehend  both  objects; 
that  consequently,  this  trading  voyage  was  legal,  and  did 
not  require  a  South  Sea  Company's  licence,  supposing  it  to 
have  been  the  case  of  a  British  ship.  'With  respect  to 
the  remaining  consideration,  whether  the  same  privileges 
be  given  to  neutral  vessels  by  the  45  Gto,  S,  as  are  givea 
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to  British  ships  by  the  42  Geo.  3,  it  was  not  disputed  by  1816. 

my  brother  Marshall,  and  I  think  it  is  a  point  which  can*  Gill 

not  be  disputed ;  because  the  legislature  says,  in  terms,  v. 

that  it  shall  be  lawful  for  the  king  to  licence  neutral  ves- 
sels to  do,  with  respect  to  this  voyage,  whatever  a  British 
vessel  could  do  before;  and  here  is  a  licence  from  his 
Majesty  to  these  plaintiffs  to  perform  this  \oyage. — 
Under  these  circumstances,  therefore,  I  am  of  opinion 
that  the  45  Geo.  3,  coupled  with  the  42  Geo.  3,  furnishes 
an  argument  in  answer  to  the  objection,  and  consequently, 
that  judgment  must  be  given  for  the  plaintiffs. 

Mr.  Justice  Dallas.  I  am  of  the  same  opinion.  This 
case,  according  to  my  view  of  it,  seems  to  be  within  a  very 
narrow  compass.  It  is  admitted  that  the  45  Geo.  3  puts 
ships,  belonging  to  powers  in  amity  with  this  country,  on 
the  same  footing  with  British  ships  *,  and  for  the  purposes 
of  this  question,  it  requires  us  but  to'see  what  is  done  by 
the  42  Geo.  3  :  And  the  question  is,  whether  that  act  au- 
thorized trading  as  well  as  fishing  to  British  subjects, 
without  having  a  licence  from  the  South  Sea  company.  If 
this  were  now  vexata  questio,  it  might,  as  it  has  been,  with 
some  propriety  be  said,  that  the  word  trading  is  not  men- 
tioned in  the  title  or  preamble  of  the  act ;  but  even  if  the 
question  now  occurred  for  the  first  time,  I  should  be  of 
the  opinion  which  I  have  now  formed ;  for  the  word 
trading  does  occur  in  the  enacting  clause,  and  though  the 
preamble  is  the  key,  and  may  explain  *the  meaning  of  the 
act  in*  a  doubtful  case,  yet  I  do  not  conceive  that  it  can 
restrain  the  enacting  part:  And  when  it  is  clearly  stated 
that  there  may  be  trading  as  well  as  fishing,  that  is  deci- 
sive with  me,  and  I  can  find  no  authority  against  that 
reasonable  construction.  As  to  saying  that  trading  means 
purchasing  provisions  and  timber  for  a  ship,  that  would 
be  incidental  to  the  fishing.  This,  however,  no  longer 
remains  a  question  \  and  subscribing  to  the  authority  of 
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1816.  Jacob  v.  Jansenf  which  is  expressly  in  ppint,  it  appear*  to 

q£l         me  that  the  construction  given  to  the  act  in  qdestion  fells 
•  ».  both  within  the  authority  of  that  case,  and  the  reason  of 

Dun  lop.        .      .. 

the  thing. 

Mr.  JimicePARK.  This  seems  to  me  to  be  an  ex- 
tremely clear  case.  It  is  admitted  at  the  bar,— and  K  * 
were  not  admitted  it  would  be  equally  clear,— that  what- 
ever British  subjects  might  do  in  their  own  vessels  t>efbre 
the  45  Geo.  3,  subjects  of  European  states,  in  amity  with  his 
Majesty,  are  authorized  to  do  by  that  act,  provided  they 
have  the  king's  licence.  Then  it  is  only  necessary  to  see 
whether,  before  the  45  Geo.  3,  ships  of  this  country,-*hat 
is,  Britssb-bwlt  and  owned,  and  navigated  according  to 
law,— could  do  what  has  been  done  in  the  present  case. 
It  is  contended  that  the  42  Geo.  3,  upon  which  this  propo- 
sition is  founded,  never  meant  to  confer  a  power  of  trad- 
ing, except  such  as  is  necessary  for  the  purpof  e  of  the  fish- 
ing. That  argument  seems  to  me  to  be  giving  a  com- 
mentary to  the  act  of  parliament,  much  larger  than  the 
act  itself  will  warrant.  I  cannot  subscribe,  to  that  doc- 
trine. The  act  expressly  gives  both  powers,  by  the  con- 
junction «  ant :— «  shall  be  at  liberty  t6  fish  within  cer- 
<  tain  latitudes,  and  to  trade.'  This  confers  a  general 
power  of  trading,  without  any  limitation,  to  the  fisheries. 
But  if  one  entertained  any  doubt  on  that  subject,  most 
undoubtedly  it  would  be  removed  by  the  case  of  Jad  * 
Jensen,  which  was/not  a  hasty  judgment  of  the  court,  but 
a  decision  arrived  at  after  deliberation,  which  expressly 
settles  this  point.  But  it  is  supposed  by  my  brother 
Marshall,  that  Lord  C.  J.  Mansfield,  in  delivering  that 
judgment,  had  mjeant  to  state  that  they  had  a  power  to 
fish,  or  trade,  but  not  a  power  to  do  i>oth.  Now  no  man, 
reading  that  judgment,  which  is  very  short,  and  a  very 
clear  and  conclusive  one,  can  seriously  put  such  a  con- 
struction upon  it.    His  Lordship  was  giving  judgment,  as 
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referable  to  the  argument*  at  the  bar,  arid  if  he  had  18 10. 

asserted  such  a  position,  if  would  have  bfen  coupled  with  ^r* 

his  judgment.  r. . 

Mr.  Justice  Burrough.  fa  I  see  no  ground  for  Pv*u>p, 
doubting  the  case  of  Jacob  v.  Jansen%  I  shall  certainly  nqt 
state  my  opinion  at  large;  for  it  is  perfectly  plain  that 
the  only  point  in  this  case  is  decided  in  Jacjb  v.  J  am  en  % 
and  having  no  reason  to  douty  that  decision,  I  do  not 
think  it  necessary  to  say  more.  As  to  the  other  point, 
any  one,  reading  the  two  acts  of  parliament,  must  see 
clearly  that  the  45  Geo.  3  puts  foreign  ships  in  the  same 
situation,  in  which  British  ships  arf  placed  by  the  43 
Geo.  3. 

On  a  subsequent  day  in  the  same  term,' the'  Chief  Ju$r 
tire  said  there  was  a  circumstance  which  had  not  been 
adverted  tq,  and  which  the  oourt  wished  to  be  considered, 
in  order  to  see  what  effect  it  would  have  upon  the  record* 
The  42*Geo.  3  applied  to  the  West  coast  only ;  the  poKcy 
was  '  at  and  from  Lima,  or  any  other  port  or  ports,  island 
c  or  islands,  on  the  coast  of  South  America.9  If  by  those 
words  a  risk  would  have  been  covered  on  the  East  side*  i 

it  was  a  question  whether  the  policy  were  within  the  pro- 
tection of  the  act.  ,  The  case  accordingly  stood  for  a  se*  . 
cond  argument  on  chat  ground ;  but  on  this  day,  when 
it  was  tailed  on,  his  Lordship  said  that  there  was  an  ob- 
vious answer  to  the  objection,  though  it  had  not  occurred 
to  the  court  at  the  time ;  viz.  that  where  a  policy  covered 
two  voyages  of  a  different  description,  which  were  to  be 
performed  in  the  alternative,  •  nd  one  of  the  voyages  was 
lawful,  the  lawful  voyage  might  be  performed,  and  the 
court  would  presume  that  there  would  have  been  a  licence 
for  the  other,  if  that  had  been  performed ;  And  this  had 
been  decided  (*).    If,  therefore*  thjs  case  fell  within  the 

(a)  Mulkr  v.  Thompson.  9  Campb.  G 10. 
▼OX*.  XI.  KK 
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1819. 


Gill 

9. 

DunLor. 
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j&W*  Sea  act,  that  is,  if  it  were  not  protected  by  the 42 
Geo.  3,  a  licence  would  legalize  it ; — if  it  were  not  within 
the  South  8>a  act,  no  licence  was  necessary. 

.  Judgment  for  the  plaintiffs. 
On  the  motion  of  Mr.  Serjt.  Marshall,  the  case  was 
.  afterwards  turned  into  a  special  verdict* 


Monday, 
Nov.  II. 


oodpt  and  another,  v.  hakdsn  and  others. 


Bill,  are  drawn    Tun  was  an  action  on  two  bills  of  exchange,  for  1 100 

on  Itth  Af«y,  by  fi 

a  house  id  Lou-   and  £600  respectively,  dated  the  13th  of  May  1815, 

{o2£foft, pay!     drawn  by  Do  Franca  and  Co  >  in  London,  upon  GwH 

able  thiriy  days    Brothers,  and  Co  ,  of  JU ; Jen,  payable  at  thirty  days  sight 

inlorwd  to  J.  in  to  the  order  of  the  defendants,  and  by  the  defendants  in. 

S" jTthenf  ' fa"  doned  to  **  P,aimifii-  The  declaration  alleged  that 
without  any  qua-  the  plaintiffs  indorsed  the  bPls  to  Rjcd  and  Co.,  (merchants 
J£»  toB*  in  Ifaly)  who  negotiated  them  s  that  they  were  presented 
without  present-  to  Gould  and  £*.  for  acceptance  on  the  88d  of  Aj*d 
eepunce,  puuT"    1815>  k>»  dishonored  and  protested,  and  on  the  same 

them  incircnk-   day  accepted  by  Montana  and  Gr*,  under  protest,  for  the 

turn,  and  on  *         •  _.    .       ,  ^         .  .  i  • 

ttd  Ji/gnfi.         honor  of  Rtcct  and  Co. ;  that  on  the  20th  of  Septemkft 

*ZTJX*  Wn*  thcn  duc  and  W^*  Ae7  were  F*?wk«1  to 
acceptance,  and    Goutf  and  Co.  for  payment,  but  again  dishonored,  and 

OTac^hTal1  P«>t«rf;  d»t  isWosw  and  Co.  paid  them,  nnd^rpro- 
againtt  A  i  Held  test,  for  the  honor  of  Jt/rn  and  Co. ,  and  that  the  phis* 
*«t,  that  ^#.  was     .«.         .    .  ,_,._■  ■  \ 

bound  by  his      tlffs»  **  endorsers,  were  obliged  to  pay  the  same,  where- 

unqualified  in-     UDon  the  defendants  became  liable.— The  cause  was  tried 

oortement.  ana  *»•»■■   M         «.    • 

could  not  offer     at  GmUbaU%  at  the  sittings  after  last  Trinity  tern,  before 

evidence  to  shew 

**li3S  WM  -f^"8  mere,y  M  */a  arnt-    *drJ»  lhat  B   was  justified  in  cirwtoing 
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Lord  C.  J.  Gitts,  when  it  appeared  that  the  plaintiff*  18 16, 

were  merchants  at  Parist  corresponding  with  the  defend*        Gv*v*/ 
ants,  who  were  merchants  in  London;  that  the  drawers,  v. 

J)e  Franca  and  Co.,  became  insolvent  in  the  latter  end  of       IWap«, 
July  1815 ;  but  it  was  stated  by  their  clerk,  that  if  due 
diligence  had  been  used  in  presenting  the  bills  for  accept* 
ance,  they  should  have  paid  them,  though- the  drawees 
should  have  dishonored  them.    The  defence  relied  upon 
wis,  first,  that  the  defendants  hid  taken  the  bills  merely 
on  the  account  of,  and  as  agents  for,  the  plaintiffs ;  and 
secondly,  that  the  plaintiffs  had  not  used  due  diligence  ia 
forwarding  the  bills  to  Lisbon  for  acceptance.     As  to  thp 
first  point,  the  defendants  offered  to  prove,  from  the  com* 
mission  charged  by  the  defendants  to  the  plaintiffs,  which 
was  only  at  the  ordinary  rate,  and  from  the  course  of 
dealing  between  them,  that  they  could  not  have  intended 
to  become  responsible  for  the  bills,  but  that  they  merely 
bought  them  as  agents  for  the  plaintiffs,  ill  order  to  put 
them  in  a  state  of  circulation.    His  Lordship,  however, 
was  of  opinion  that  such  evidence  would  not  destroy  their 
liability  on  their  general,  unqualified,  indorsement,    A$ 
to  the  second  point,  his  Lordship  considered  that,  as  the 
bills  were  drawn  at  a  certain  number  of  days  sight,  it  was  " 
in  the  option  of  the  indorsees  to  present  them  for  accept* 
ance  at  any  time  they  pleased  j  and  the  jury  said  '  tha{ 
c  they  might  be  sent  round  the  world/  without  having  been 
presented  for  acceptance.    A  verdict  was  accordingly 
found  for  the  plaintiffs.  , 

Mr.  Serjt.  Lens  now  moved  that  this  verdict  should  be 
set  aside,  and  a  new  trial  granted,  on  both  these  grounds: 
Lord  Chief  Justice  Gf  BBS,  As  to  the  first  point,  here 
is  an  indorsement,  regularly  made,  and  perfectly  unqua- 
lified. It  was  not  prayed  that  the  plaintiffs  considered 
that  the  defendants  were  acting  merely  asi  theif  agents* 
JCK2  * 
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1 810*         and  even  if  they  had,  still,  when  they  received  the  bills 
y*~*  with  the  indorsement  of  the  defendants  upon  them,  they 

0.  had  a  right  to  consider  that  they  meant  to  make  them- 

Hakdb*.  pelves  liable  upon  them;  and  indeed  it  was  proved  that 
the  plaintiffs  would  have  sent  the  bills  on  to  Lids*  for 
acceptances  if  they  had  not  considered  the  defendants  as 
guarantees*  As  to  the  ucond  ppint,  if  the  bills  had  not 
been  made  payable  at  a  certain  number  of  days  after 
Sight,  they  certainly  should  have  been  presented  for  ac- 
ceptance, befqre  they  were  sent  into  circulation:  But 
where  a  bill  is  made  payable  in  that  manner,  it  is  to  the 
prejudice  of  the  holder  that  presentment  is  delayed,  be- 
cause he  gets  his  money  later,  and  without  interest.  I 
know  it  has  been  said  that  bills  payable  after  sight,  like 
those  payable  at  a  particular  time,  mat  be  presented  fur 
acceptance;  but  this  question  cam^  before  the  court, and 
was  fully  discussed,  in  the  case  of  Mutlman  v.  D'Egwuofy 
The  main  objection  in  th?t  case  was,  that  the  bills  were  de- 
layed and  sent  into  circulation  in  this  country,  before  they 
were  sent  to  India  for  acceptance.  Lord  C.  J.  Eyre  says  that 
the  question  of  reasonable  time  is  for  the  jury  to  decide; 
and  in  the  present  case,  the  jury  have  found  that  the  bills 
were  presented  in  reasonable  time.  But  Mr.  J.  2W&* 
goes  still  further,  and  lays  it  down  a$  a  rule, '  that  bills, 
f  payable  at  a  certain  time  after  sight,  ought  to  be  pot  io 
«  circulation ;  and  that,  if  instead  of  doing  so,  the  holder 
'  were  to  lock  them  up  for  any  length  of  timf ,  he  would 
*  be  guilty  of  Ufas!  On  the  authority  of  this  case,  k 
which  this  very  point  was  deliberately  considered,  I  am 
dearly  of  opinion  that  the  plaintiffs  did  not  take  the  risk 
upon  themselves,  bj  sending  the  bill*  into  drculatwa. 
Mr.  Justice  Dallas.    I  am  of  the  same  opinion.  Thi 


(o)*H.B.k*5. 
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was  a  general  indorsement;  and  the  defendants  might         1810. 
have  qualified  it  in  any  way  they  thought  proper.    That,         Ooupt 
however,  has  not  been  done,  and  the  court  cannot  inquire  *• 

into  what  passed  between  the  parties. 
ihe  rest  of  the  court  concurred. 

Rule  refused* 


litt  and  another,  v.  cowut  and  others,  assignees  of         ^J**??' 
N  e  a  le  and  warner,  bankrupts.' 


Nov.  11. 


This  was  an  action  of  trover,  brought  to  retover  the  A.  delivers  goods 

f  ..      .  t    ,      to  a  carrier  to  be 

value  of  certain  goods,  consisting  of  Manchester  cloth,  conveyed  to  B. 

which  had  been  sent  by  the  plaintiffs  at  Manchester  to  While  they  are 
.  .       r     *j  t_         \1     c  A        t~     t*  transitu,  A. 

Neale  and  Warner%  in  London f  on  the  9th  of  December  gives  notice  not 

1815,  by  PickfortTs  canal  boats.     Notice  was  #ven  to  ^{^^S/ 
.  Pickford  and  Co.  at  Manchester,  while  the  goods  were  in  take  of  the  ear- 
.  transitu,  not  to  deliver  them,  and  they  sent  directions  to  fJveredto^Vho 
.  that  effect  to  their  counting-house  in  London;  but  by  the  disposes  of  part 

mistake  of  the  agent  there,  in  transmitting  the  directions  tfi'erwardt  be?* 

to  the  wharf  at  Paddinrton,  where  the  boats  are  unloaded,  comes  bankrupt. 

.  ,.  i^irrv        i  xt    #    Seta,  that  the 

the  goods  were  delivered  on  the  43d  of  December  to  rteate  deliverv  to  2*. 

and  Warner,  who  openedthe  pack,  and  sold  part  of  the  ^  ^J^gJ^*' 
contents.     On  the  19  th  of  January,  Neale  and  Warner  that  A.  was  tnxU 
became   bankrupt,   and  PLlford's   mistake .  being  dis-  J^^J 
covered,  the  plaintiffs  demanded  the  goods  of  the  as-  trover  against  the 
sigoees  early  in  February.  The  cause  was  tried  at  Guildhall,  *94l8n«fc 
at  the  sittings  after  last  Trinity  term,  before  the  Chief  Jus- 
tice,  when  it  was  objected  that,  the  good*  having  been  de- 
livered to  the  purchasers,  the  right  of  stoppage  in  transitu 
was  gone ;  his  Lordship,  however,  Was  of  a  different 
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181(5.         opinion.     The  law,  he  observed,  with  regard  to  stoppage 
>v"'  in  transitu y  had  undergone  various  alterations  at  different 

»,  periods.    It  had  never  been  doubted  that  the  property 

Cow  let.  vested  in  the  Vendee,  as  soon  as  the  goods  left  the  posse* 
sion  of  the  vendors,  when  the  carriage  was  to  be  paid  by 
the  purchaser ;  but  it  had  always  been  held  equally  dear 
that  the  vendor  might  retake  his  goods  on  their  passage, 
by  2ny  means  short  of  felony,  if  it  turned  out  that  he  had 
good  grounds  for  believing  that  the  "vendee  would  not 
perform  his  part  of  the  contract,  by  paying  for  them* 
The  consequence  of  this  double  doctrine  was,  that  the 
property  was  left  to  depend  on  the  discretion  of  the  car- 
.  f  ier,  and  hence  arose  a  great  deal  both  of  fraud  and  vio* 
,  lence.    In  process  of  time,  a  principle  of  greater  equity 

was  adopted,  and  the  carrier  himself  became  liable,  when- 
ever his  conduct  appeared  to  be  that  of  a  wrongdoer.  In 
the  present  case,  however,  there  was  nothing  which  fixed 
the  carriers  with  any  thing  but  an  unavoidable  mistake. 
Under  these  circumstances,  his  Lordship  considered  that 
the  plaintiffs  were  in  sufficient  time  in  revoking  their  first 
orders;  and  that  they  must  therefore  recover  from  the 
assignees  so  much  of  the  goods  as  remained  undisposed 
of,  when  the  act  of  bankruptcy  was  committed.— 'lhe 
jury,  accordingly,  found  a  verdict  for  the  plaintiffs. 

Mr.  Serjt.  Best  now  moved  that  this  verdict  should  I* 
set  aside,  and  a  new  trial  granted.  The  goods  having 
been  delivered  before  the  bankruptcy,  they  became  mixed 
up  with  the  property  of  the  purchaser,  who  therefore  had 
the  absolute  disposal  of  them,  and  who  had  exercised  his 
jus  disponendi,  by  selling  part  of  them.  The  question  was 
very  different  between  the  vendor  and  the  carrier,  and 
*  between  the  vendor  and  vendee,  to  whom  the  carrier  had 
delivered  them,  though  by  mistake.  The  right  of  the 
vendees  was  transferred  to  the  defendants  by  the  bani- 
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roptcy,  and  they  had  received  no  notice  from  the  plain-         181& 
tiffs  till  a  month  afterwards.  t*v%* 

{-ord  Chief  Justice  Gibbs.    This  case  turns  on  the    '        ». 
shortest  possible  point.    If  the  law  remained  as  it  existed      C°*L«*- 
thirty  years  ago,  no  doubt  the  defendants  would  be  enti- 
tled to  retain  the  goods.    It  was  formerly  held  that  tin* 
less  the  vendor  recovered  back  actual  possession  of  the 
goods,  by  a  corporeal  seizure  of  them,  he  could  not  *xer- 
cue  his  right  of  stoppage  in  transitu.    Latterly  it  has  been 
held  that  notice  to  the  carrier  is  sufficient!  and  that,  if  he 
deliver  the  goods  after  such  notice,  he  is  liable :  That 
doctrine  cannot  be  controverted  \  and  it  is  supported  by  all 
the  modern  decisions.    In  the  present  case,  the  plaintiffs 
gave  notice  to  the.  carriers  at  the  place  from  whence  the 
boat  sailed;  and  it  would  be  monstrous  to  say  that,  after 
such  notice,  a  transfer,  made  by  their  mistake,  should 
be  such  as  to  bind  the  plaintiffs,  and  to- vest  a  complete 
title  in  the  bankrupts  and  their  representatives.    The 
bankrupts  had  no  title  tor  the  goods,  except  what  they 
derived  from  the  dry  act.  of  delivery;  and  that.beiiijg 
founded  on  mistake,  conveyed  no  property  at  all.    As 
soon  as  the  notice  was  given,  the  property  returned  to  the 
plaintiffs,  and  they  were  entitled  to  maintain  trover,  not 
only  against  the  carriers,  but  against  the  defendants  or 
any  other  person.    Until  notice,  the  vendor  cannot  sue 
the  carrier,  but  the  purchaser  may ;  after  notice,  thecase 
is  reversed,  because  the  property  is  divested  out  of  the 
purchaser,  and  revested  in  the  vendor.    I  cannot  con- 
ceive a  stronger  case  in  which  the  property  is  in  the  ven- 
dor, and  not  in  the  vendee. 

Mr.  Justice  Dallas.    There  appears  to  me  to  be  no 
doubt  i?  this  case.    The  property  was  resumed  before 
'  delivery,  a^nd r«svested  in  the  original  owner,  which  is  all 
that  is  necfmry  for  the  support  of  the  action. 
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ISifl.  Mr.  justice  Park  concurred. 

Lit*  "•  '«*«»  Bukrough.    Tht  bankrupts  had  hot  the 

fcowUr        ^V^P^geods  with  the  consent  of  tht  t*alownjri 
which  was  essential  to  complete  his  right. 

Rule  refused  (*)• 


*  («>  See  the  cases  on  this  subject  collected  in  StftW*  Ni  P.  vol 
i*p-U?ii 


•  tbc ki  ahd  othtf*,  assignees  of  Doofeii  a w,  a  bankrupt, 

ifonday,         i  •>.  RUDOLPH  GROWING. 

Notr»  !U 

"  c  ►•▼       »  •  * 

A.,  iii  London,  l  His  action  was  brought  to  recover  the  sum  of  jflGOO* 
^odsVo  B  n»m|n  *  th*  ba,ande  of  an  acc<>unt  due  to  the  Mnkrupr.  The' 
Com  Hamburgh,  facts  of  the  case  were  as  follow:  The  defendant-  Wai  a 
L'crXTjT"  merchant  in  Undony  and  was  also  partner  in  the  hou*  of 

receive  the  pro-    Gromng  and  C#.  at  Hamburgh.    The  bankrupt,  who  wss 

ceeda  through.  „  ,     ,  .  . 

the  hands  of  C.t    *  *ugar  refiner,  had  entered,  into  an  agreement  with 

Wo«afwho  '•n  **"*"&  and  **• to  send  ^K31*  to  thc  hou*e  a  '  Hamhtr^f 
to  make  advdu-     bn  a  commission  del  credere ;  and  the  defendant  was  to 

reroy  hliiistiroiu  ,nata6  da?andM  t0  Win  *rom  time  w  tin?e  ^  th*  credit  erf 
of  the  proceeds,    those  consignments,  to  be  repaid  out  of  the  proceeds, 

chaVe  bills  atUr"   *hich  were  remitted  through  his  hands.    In  the  years 

Itamhurgti,  ••:  ^.,4  an<i  |gl5  the  bankrupt  made  considerable  shi* 
drawn  on  D.  in  ~    ,  .        .  .  ^  ,:      .       t       ,  .  ,  .       , 

London,  in-         rhents  to  Urmtng  and  Co;  at  Humtmrgbt  which  produted 

SS  a°ndhell,P    thesttm  of  j(Pl6,447,  out  of  which  proceeds  the  advance! 

tohich  they  fri-  "  •  .        1      •  . 

done,  and  re,mit  to  C.tas  parj  of  the^ proceeds}  advising  A.  thereof  and  desiring  him 
to  give  them  credit  for  them,  trim  duly  hf*noritd.  The  bills  ate  a&eptcd  by  £>.,  but 
never  indorsed  over  to  A.*  and  before  they  heeume  due  D.  stop*  paym<rit.-r://«faf  that, 
the  jury  were  justified  in  considering  that,  the  bitN  were  sent  on  tl>e  account,  and  at 
the  rislc,  not  of  /f  but  of  C  i  and  therefore,  A*  having  become  -bankrupt,  that  Jot 
assignee*  were  entitled  10  recover  the  balance  of  tha  proceeds  from  C*        -, 
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made  to  the  bankrupt  by  the  defendant  were  repaid*  l?l6. 

The  last  remittance  made,  consisted  of  bills  to  the  amount         Luc  i  s 
of  «£  1600,  drawn  by  Leman  upon  Levy  and  Co.  in  Lon-  *• 

;        .     '  ;  ~,       .    •         .   A  rr      t        t  •  *  GaOJIlNO» 

rto,  indorsed  to  Groning  and  Ce.  at  Hamburgh,  and  by 
them  indorsed  to  jR.  Groning,  or  order,  in  London,  value 
in  account  ^  but  never  indorsed  over  to  the  bankruptl 
Levy  and  Co.  duly  accepted  the  bills,  but  stopped  payment 
before  they  became  due.  The  bankruptcy  of  Doorman 
took  place  after  the  dishonor  of  the  bills*  The  cause 
was  tried  at  Guildhall,  at  the  sittings  after  last  TAmty 
term,  before  Lord  fc.  J.  Gibbs,  when  the  facts  above 
stated  were  admitted,  and  the  three  following  letters,  froni 
Groning  and  Co.  to  the  oankrupt,  were  given  in  evidence. 

•  Hamburgh,  16  Dec.  1&14.  Our  exchange  has  given  way 
(  a  little  again  to  day,  and  we  have  availed  ourselves  of 
4  the  opportunity  to  buy  some  paper,  which  we  this  day 
f  remit  for  ywr  account  to  our  Mr.  Groning  g  viz.  ^flOOO 
'  for  which  we  debit  you.'—*  20th  Dec.  1814.  We  have 
'  availed  ourselves  of  the  decline  in  our  exchange  to  dayj 
'  to  purchase  some  bills  for  your  account,  which  we  have 

*  remitted  to  Mr.  Groning,  viz.  J?2»64  5s.  W.,  and  debit 
1  you  for  the  same,  which  we  request  you  to  note  ac-, 
1  cordingly.  — Of  this  sum,  the  bills  in  question  formed  a 
part. — The  third  letter,  dated  27th  Dec.  1814*  corrected 
the  statement  in  the  second,  making  the  amount  j£30O0, 
instead  of  J?2964  5s.  4d>,  and  added  *  for  which  please 
c  £ive  us  credit  in  exchange,  iuhek  the  tills  art  duty 
'  honored'  His  Lordship  told  the  jury  that  the  only  ques- 
tion was>  whether  the  bills  were  to  be  considered  as  re- 
mitted on  the  account  and  at  the  risk  of  the  bankrupt,  or 
of  the  defendant  \  that  as  Groning  and  Co.  had  zdtlcre- 
iere  commission,  tbey  must  be  answerable  to  the  person 
for  whom  they  sola  ;  and  that  the  bills  transmitted  must 
be  at  the  risk  of  the  consignees  abroad,  who  sold  the 
goods*  and  guaranteed  the  solvency  of  the  purchasers;  that 
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Groning  and  C*.  had  no  right  to  buy  bills  on  account  of 

the  bankrupt,  unless  it.  had  been  agreed  that  that  should 

be  the  mode  of  remittance ;  that,  for  the  same  reason,  the 

expression  in  their  letters,  •  that  they  remitted  the  bills 

'  on  the  bankrupt's  account  J  did  not  bind  him,  tonka  the 

bills  had  been  productive \  that  the  expression  in  the  third 

letter,  (  for  which  give  us  credit,  nvben  the  hills  art  <ty 

*  honored?  seemed  to  infer  that  Groning  and  Co.  did  not 

mean  that  the  bills  Were  to  be  taken  into  consideration, 

unless  they  Were  paid  \  that  besides,  as  soon  as  they  re* 

ceived  money  on  account  of  the  goods,  they  became  the 

bankrupt's  debtors  to  that  amount;  that  there  would  ha?e 

been  no  difficulty  in  their  drawing  on  the  defendant,  and 

then  the  risk,  which  they  contended  must  fall  on  the 

plaintiffs,  would  never  have  arisen;  and  that,  at  least,  the 

bills  should  have  been  indorsed  by  Groning  and  C#,orby 

the  defendant,  to  the  bankrupt.    For  these  reason*,  his 

Lordship  expressed  his  opinion,  that  these  bills  could  not 

be  set  up  as  an  answer  to  the  claim  of  the  plaintiffs ; — but 

left  it  to  the  jury  to  say,  under  all  the  circumstance, 

whether  the  risk  was  to  fall  on  the  bankrupt,  D*rmu, 

or  on  the  defendant.— The  jury  found  a  verdict  for  the 

plaintiffs. 

The  Solicitor  General  now  moved  that  this  verdict 
should  be  set  aside,  and  a  new  trial  granted.  He  said 
that  where  goods  were  sent  abroad  with  a  commission 
Mr/  crederef  it  was  the  duty  of  the  consignee  to  remit  the 
proceeds  when  he  received  them ;  but  his  responsibility 
was  at  an  end  as  soon  as  he  had  remitted  them,  whether 
they  consisted  of  bills,  if  good  at  the  time,  or  of  produce. 
In  the'present  case,  Gnning  and  Co.  did  not  wait,  as  they 
might  have  done,  till  the  day  of  payment  arrived,  but  had 
tent  these  bills,  which  they  were  perfectly  justified  in 
buying  at  the  time,  on  account  of  the  advantage  of  ex- 
change,  and  for  the  benefit  of  the  bankrupt.    It  was  for 


G  AON!  NO. 
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the  purpose  of  securing  the  defendant's  advances,  that  he  -181(5. 
was  to  receive  the  proceeds  from  Hamburgh*  If  Groning  ^^ 
and  Co.  were  to  be  answerable  for  the  bills,  till  they  came  _  v. 
into  the  bankrupt's  hands,  the  expression,  *  purchasing  the 
*  bills  for  him/  would  have  no  meaning ;— >it  would  be 
merely  remitting  him  bills  from  themselves.  Suppose 
goods  had  been  remitted,  which,  owing  to  the  market,  had 
not  produced  sufficient  to  cover  the  bankrupt's  demand ; 
Groning  and  Co.  would  not  have  been  responsible  for  the 
full  amount,  unless  there  had  been  a  special  agreement  to 
that  effect  5  and  bills  were  the  same  in  effect.  As  to 
the  phrase  in  the  third  letter,  *  when  duly  honored ;' 
Where  an  accepted  bill  was  purchased  and  remitted,  that 
expression  would  mean  payment  /  but  if  it  were  unaccepted) 
it  would  mean  acceptance,  because  then  it  was  honored 
for  the  purpose  of  taking  away  the  liability  of  the  person 
sending  it,  unless  he  meant  to  send  it  as  his  own  bill,  in 
which  case  he  would  not,  in  mercantile  language,  say  that 
he  had  purchased  it.  As  to  the  bills  not  having  been  in. 
dorsed  to  the  bankrupt,  the  defendant  would  have  acted 
wrong  by  so  doing,  because  he  was  to  get  them  accepted 
and  paid,  and  indemnify  himself,  and  then  pay  over  the 
balance ;  otherwise,  the  agreement  would  come  to  nothing, 
and  he  would  only  have  had  the  bankrupt's  personal  se- 
curity. Then,  the  circumstance  of  the  defendant  being  a 
partner  in  the  house  at  Hamburgh  made  no  difference. 
The  bankrupt  had  never  found  fault  With  the  course  of 
the  transaction.  [Lord  C.  J.  Gibbs.  The  bills  were  not 
dishonored  while  he  was  solvent.]  The  So/icitcr  Gfneral 
offered  an  affidavit,  to  shew,  from  former  correspondence, 
that  their  course  of  dealing  had  always  been  t£e  same  \ 
but'  the  court  refused  to  admit  it. 

Lord  Chief  Justice  Gibbs.  This  was  a  question  sin- 
gularly fit  for  the  jury,  and  on  which,  from  their  daily 
experience,  they  were  likely  to  arrive  at  a  much  sounder 
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conclusion  than  the  court  would  be;  and  I  left  it  tothemj 
with  my  observations  upon  it.  The  question  was,  wh* 
ther  under  all  the  circumstances  of  the  case*  the  bills 
must  have  been  remitted  at  the  risk  of  the  bankrupt,  by 
his  order,  originally  given  or  afterwards  recognized;  or 
whether  they  were  remitted  from  Groning  and  Co.  abroad 
to  the  defendant  here,  to  be  paid  over  by  him  to  the 
bankrupt,  after  covering  his  own  advances.  It  is  not 
very  easy  to  reconcile  all  the  expressions  in  the  letters. 
The  construction  of  the  expression) •  when  dulyhomdj 
with  reference  to  the  remittance  of  bills  to  this  country, 
bearing  a  special  indorsement  to  the  defendant,  and 
never  indorsed  over  to  the  bankrupt,  was  peculiarly  fw 
the  consideration  of  the  jury,  and  on  which  they  were 
the  most  likely  to  form  an  accurate  judgment  They 
have  drawn  their  conclusion,  in  a  case  involved  in  some 
obscurity,  and  that  conclusion  is,  that  the  bills  were  re- 
mitted at  the  risk  of  Groning  and  C*.,  and  not  at  the 
bankrupt  s  \  and  that,  as  they  were  not  paid*  they  were 
not  applicable  to  the  account  between  the  bankrupt  and 
Groning  and  Co.    That  being  so,  I  see  no  reason  for  <fc- 

.  turbing  the  verdict. — It  would  be  impossible  for  us  to  re- 
ceive an  affidavit  in  this  stage  of  the  cause* 

Mr.  Justice  Dallas.     If  tliis  question  had  not  been 

,  before  a jury $  I  should  have  entertained  some  doubt }  and 
indeed  I  have  doubted  during  the  course  of  the  argument 
Bur  my  mind  has  never  gone  beyond  a  doubt ;  and  th" 
was  a  subject  of  mercantile  transaction,  peculiarly  fit  for 
a  jury  to  decide  upon,  particularly  with  respect  to  the 
expressions  in  the  letters.  Taking  all  the  circumstances 
into  their  consideration,  they  consider  that  Gmiini  w 
Co.  have  treated  the  bills  as  their  own.  There  is  *** 
therefore,  sufficient  doubt  to  disturb  this  verdict. 

Mr.  Justice  Park.    There  were  two  facts  in  this  case, 
which  made  a  great  impression  on  my  mind  from  the  be* 
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ginning  of  the  argument;  the  expressions  in  the  letters,  IS16. 

and  the  circumstance  that  the  bills  were  never  indqrsed         Lucas 

to  the  bankrupt  at  all.    It  is  a  strong  circumstance,  that  v. 

■  •     Oroninck 
in  all  the  letters,  particularly  the  last,  Grafting  and  Co. 

request  the  bankrupt  to  give  them  credit,  when  the  bills 
sftttfdh  duly  honored;  shewing  th^t  to  be  the  extent  of 
their  expectations.  As  to  the  construction  of  the  word 
( honored,'  whether  it  referred  to  acceptance  or  payment, 
that  was  left  to  the  jury,  and  they  ^ave  found  that  it  re- 
ferred to  the  latter ;  and  I  confess  I  should  have  drawn 
the  same  conclusion.  As  to  the  deficiency  in  the  market, 
if  goods  had  been  remitted,  there  must  have  been  an  ex* 
press  authority  to  do  so*  and  that  might  have  made  a  great 
difference. 

Mr.  Justice  PuaaouGH.  The  jury  had  the  whoje 
transactjon  before  them,  and  I  cannot  see  that  they  have 
come  tq  a  wrpng  conclusion.  The  bills  were  not  to  be 
applied  to  the  general  account,  until  faid.  There  is  no- 
thing equivocal  in  the  word  honored  i  it  must  refer  to  pay ^ 
rntnt,  because,  till  then,  it  never  could  be  applied  td  the 
credit  of  the  bankrupt. 

$ul9  refuse^. 
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Nov.  13. 


In  the  Exchequer  Chamber. 

The  KING  V.  TOWLB. 


This  was  an  indictment  on  stat.  43  Geo.  S.  c  58  (<i);  and 
the  fint  count  stated  That  James  Totule,  on  the  28th  of 
June,  56  Geo.  3,  with  force  and  arms,  at  the  parish  of 
Loughborough)  in  the  county  of  Leicester,  with  a  certain 
niously,  wilfully,  pistol,  loaded,  &c,  which  he  then  and  there  had  and 
tmtawfoliy,'  did    ^eld,  feloniously,  wilfully,  maliciously,  and  unlawfully,  did 


Indictment  on 
slat.  43  G.  3.  e. 
A8.    Thefrst 
count  1  fates  that 
A.,  with  a  cer- 
tain pistol,  felo- 


rfully, 

shoot  ail>.,  with  shoot  at  John  Asher*  with  intent,  in  so  doing,  feloniously, 
intent,  felont-  J  *  '  *'  n 

ously,  wilfully, 
and  of  his  malice 
aforethought,  to 
kill  and  murder 
him;  and  that 
JT.  and  C.  were 
aiding  and 
ting  4.  Another 
count  states  that 
an  unknown  per- 
son feloniously, 
wilfully,  malici- 
ously, and  un- 
lawfully, did 
shoot  at  D.,  with 
intent,  feloni- 
ously, wilfully. 


(a)  By  that  statute  it  is  enacted,  that  *  If  any  person  shall  wil- 
'  fully,  maliciously,  and  unlawfully  shoot  at  any  of  his  Maje»tyV 
'  subjects,  or  present,  point,  or  level  any  kind  of  loaded  firearms, 

*  and  attempt,  by  drawing  a  trigger,  or  in  auy  other  manner,  to  d»* 
vere  '  charge  the  same  at  any  of  his  Majesty's  subjects,  or  shall  wilfully, 
abet-  '  &c.  stab  or  cut  any  of  his  Majesty's  subjects,  with  intent  to  mur- 
lother  f  der,  rob,  maim,  disfigure,  or  disable  them,  or  to  do  some  other 

1  grievous  bodily  harm  10  them,  or  to  obstruct,  resist  nt  prevent  the 
'  lawful  apprehension  and  detainer  of  persons  so  stabbing  or  Cutting, 
'  or  tlteir  accomplices  ;  or  shall  administer,  or  cause  to  be  admiois* 
4  tered,  any  poison  &c,  with  intent  to  murder  any  of  his  Majesty's 
'  subjects,  or  to  procure  the  miscarriage  of  any  woman,  being  q»  ick 

*  with  child;  or  shall  wilfully  &c.  set  fire  to  any  house,  outhouse 

*  &c.,  the  person  or  persons  so  offending,  their  counsellors,  aider*, 
'  and  abettors,  knowing  of  and  privy  to  suck  offence,  are  declared  to 

*  be  felons,  and  shall  suffer  death  as  in  cases  of  felony,  without  bene- 
and  of  his  malice  '  fit  of  clergy.— provided  thift,  if  it  shall  appear  pn  the  trial  of  an? 
aforethought,  to  «  persons  indicted  for  the  wilfully  &c.  shooting,  or  presenting  loaded 
kill  and  murder  *  firearms,  and  attempting  to  discharge  the  same  at  any  of  his  A}a« 
him ;  and  that  *  jesry's  subjects,  or  for  the  wilfully  ace.  stabbing  dr  cutting  them, 
A.,  B-t  and  C.  '  with  such  intent  as  aforesaid,  that  such  acts  of  stabbing  or  cutting 
were  aiding  and  *  [not  mentioning  shooting,  &c]  were  committed  under  such  cir- 
abetting  the  said  «  cumstances,  as  that  if  death  had  ensued  therefrom,  the  same  would 
unknown  per-  *  not  have  amounted  10  murder,  the  persons  so  indicted  shall  be  ae* 
son  the  felony,  *  quitted  * — Queer e,  whether  this  proviso  extends  to  the  discharging 
aforesaid,  in   "      of  firearms? 

manner  and 

form  aforesaid,  to  do  and  commit;  and  were  then  and  there  knowing  of  and  privy 
to  the  committing  of  the  said  felony  \  without  alleging  that  they  wrre/*/Mf«u/y  pre- 
sent, aiding,  Arc.  The  jury  acquitted  B.  and  C,  and  found  A.  guilty  generally ;  but 
afterwards  added  that  he  was  not  the  person  who,  fired  the  pistol.-^^rU  that  A.  was 
well  convicted  on  this  indictmenj. 


Towj.»* 
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wilfully,  and  of  his  malice  aforethought,  to  kill  and  mur-  1816. 

dcthe said  J  A. :  And  that  Benjamin  Badder  and  John     The^nic 
Slater  were  then  and  there  present,  aiding  and  abetting  *. 

the  >ai J  J,.  Towle  ^  the  felony  aforesaid,  in  manner  and 
form  aforesaid  to  do  and  commit,  and  were  knowing  of 
and  privy  to  ihe  committing  of  the  said  felony,  against 
the  form  of  the  statute  &c.  &c*  The  second count  alleged 
that  the  act  was  committed  with  intent  to  disable  the  said 
J.  Asher ;  and  the  third  count,  with  intent  to  do  him 
some  grievous  bodily  barm-—* The  fourth  count  alleged  that 
an  evil-disposed  person,  unknown,  on  the  day  and  year 
aforesaid,  with  a  certain  other  pistol,  loaded,  &c,  feloni- 
ously, wilfully,  maliciously  and  unlawfully,  did  shoot*  at 
the  said  J.  Asher,  with  intent  in  so  doing  feloniously,  wil- 
folly,  and  of  his  malice  aforethought,  to  kill  and  murder 
the  said  J.  A. :  And  that  the  said  James  Towle,  B.  B.f 
and  y.  S.  were  then  and  there  present,  aiding  and  abet* 
ting  the  said  unknown  person,  the  felony  aforesaid,  in  man* 
ner  and  firm  aforesaid,  to  do  and  commit ;  and  were  then 
and  there  knowing  of  and  privy  to  the  committing  of  the 
laid  felony,  against  the  form  of  the  statute  &c.  The  Jifth 
mi  sixth  counts  varied  from  the  fourth,  in  like  manner  as 
the  second  and  third  from  the  Jirst. 

The  prisoners  were  tried  before  Mr.  Baron  Graham,  at 
the  last  assizes  at  Leicester,  when  the  jury  acquitted  Bad- 
der  and  Slater,  and  found  Towle  guilty,  generally.  The 
learned  judge  then  put  it  to  the  jury  whether  Towle  was 
the  man  who  fired,  and  they  found  that  he  was  not  (a)* 
It  was  then  objected  that  the  three  last  counts  of  the  in* 


(e)  There  appeared  to  be  some  doubt,  whether  this  question  had 
been  put  to  the  jury  on  the  parr  of  i  b*  crown,  or  on  thai  of  the  pri- 
soner; the  judge*,  however,  considered  has  quite  immaterial,  and  said 
that  the}'  thould  treat  the  question  a*  if  the  jnrj  had  found  a  special 
strdict,  that  the  prisoner  had  not  fired,  but  was  present,  aiding  and 
/totting. 
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1816.  dktment  were  bad,  for  not  alleging  that  the  prisoners 

ThcKiwo       ^^efelmiuusly  present,  aiding  and  abetting;  and  that  no 
9.  judgment  could  be  entered  up  on  the  three  first  counts, 

owtE*  because  the  jury  had  found  that  Twigs  was  not  the  hand 
which  fired. — Judgment  was  passed  on  the  prisoner,  but 
his  execution  was  respited  till  the  opinion  of  the  twelve 
judges  should  be  taken.  The  case  now  came  on  for  argu- 
ment (*). 

Mr.  Denman  was  heard  on  behalf  of  the  prisoner.  As 
to  the  three  last  counts,  he  contended  that  the  word 
*  ftloniouilf  was  essential  in  all  cases  of  felony,  in  order 
to  shew  the  intent  with  which  the  act  was  committed ; 
and  that  no  other  words  could  supply  its  place : — •  Wiifuttj 
'  and  hmuinghf  werp  insufficient  substitutes,  because  it 
was  doubtful  to*  what  the  will  and  knowledge  might 
refer.  In  almost  all  cases  of  felony,  it  was  possible  that 
all  the  facts  alleged  might  be  true,  and  yet  no  felony  have 
been  committed.  Suppose  a  constable  were  abusing  his 
authority,  and  were  to  call  upon  A.  to  assist  him,— which 
A.  would  certainly  be  bound  to  do, — and  death  were 
to  ensue;  the  constable  would  be  guilty  of  murder,  but 
A.  would  not ;  and  yet  A.  would  be  aiding  and  abetting 
an  act  which  was  felony  in  the  constable,  but  he  would 
not  be  privy  to  what  was  passing  in  the  mind  of  the 
constable,  and  which  gave  the  act  its  felonious  colour! 
[Lord  ENtnborougb.  Here,  the  prisoner  is  alleged  to 
have  been '  privy" to  the  committing  of  the  felony  **  which 
includes  the  motives  under  which  it  was  committed.] 
That  was  going  beyond  the  general  decisions  of  the  judges 


(m)  This  ease  is  inserted  at  greater  length  than,  perhaps,  wofcW 
at  tint  sight  be  thought  necessary ;  but  the  editor  thinks  himself 
justified,  by  the  importance  of  the  case,  in  giving  the  arguments  very 
fully ;  and  he  is  unwilling,  as  no  formal  judgment  is  given  on  these 
•ecasioQS,  to  omit  any  of  ihe  observation*  interposed  by  tke  co*it*— 
Mr.  Baron  W<*d  was  absent  from  indisposition. 
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in  cases  of  felony,  particularly  where  the  offence  was  1816. 

made  felony  by  statute.    But  though  it  should  be  said      'r^lf' 
that  this  indictment  could  not  be  true,  unless  felony  had  v. 

been  committed,  still  the  technical  words,  which  the  law        Tow«. 
had  introduced  for  the  protection  of  life,  could  never  be 
dispensed  with.     In  2  Hale  P.  C.  c.  25.  s.  7,  it  was  laid 
down  c  That  the  offence  itself  must  be  alleged,  and  the 
'  manner  of  it.    An  indictment  of  felony  must  always  allege 

*  the  act  to  be  done felonici ;  an  indictment  of  burglary,  quod 
%fekmch  et  bur glaritirf  regit  et  intravit :  an  offence  of  high 

*  treason,  frodttorth ;  petit  treason,yW<M»f  }  et  prodkorie : — A. 
4  i$  indicted,  quod furatus  est  unum  equum$  it  is  but  a  trespass, 
'  for  want  of  the  word  felonice ;'  And  Lord  Hale  cites  Stamf. 
P.  C.  p.  96,  a.  Again  in  2  Hale  P.  C.  c.  24.  s.  1 ; « If  the 
'  words  be  words  of  art,  and  by  omission  or  misplacing  of 
'  letters,  become  insignificant,  they  vitiate  the  indictment ; 
'  as  burgarlter  for  burglar)terf  felonher,  for  felontce,  &c. ;' 
which  shewed  the  importance  of  them.  So  Stamf.  P.  CJ 
94,  *.  In  2  Hawkins,  P.  C.  c.  25.  s.53-,'  No  periphrasis 
1  or  circumlocution  whatsoever  will  supply  those  words 
1  of  art,  which  the  law  has  appropriated  for  the  descrip- 
1  tion  of  the  offence ;  as  tnurdravit  in  an  indictment  of 
'  murder;  cepit,  of  larceny;  maybenuavit,  of  maim\ft/on)ce, 
1  in  an  indictment  of  any  felony  whatever,  &c.'  [Lord 
Ellenbordugb.  This  will  not  be  disputed ;  but  it  will  be 
contended  that  the  word  l  feloniously9  is  inserted,  and 
without  any  periphrasis ;  because  the  unknown  person  is 
said  to  have  done  it  feloniously  ,  and  the  prisoner  is  then 
alleged  to  have  been  present,  aiding  and  abetting  the  un- 
known person  to  commit  the  said  felony  in  manner  and 
form  aforesaid,  and  to  have  been  knowing  of  and  privy 
to  the  committing  of  the  said  frlony.]  That  wonld  require 
an  ingenuity  of  construction  which  had  never  been  ad* 
mined  in  criminal  cases;  and  as  to  calling  in  aid  the 
former  words,  it  would  not  be  sufficient,  in  an  indict* 

VOL.  II.  L  L 
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181(5.         ment  against  a  receiver  of  stolen  goo<Js,  to  refer  to  the 

—/T^  felonious  act  of  stealing,  without  also  stating  that  they 

9#  were  received  feloniously.     [Mr.  Justice  Bayley,   Toads 

Towlb.        ^ot  cjte  ^y  authority  for  xfax  ?]  But  the  precedents  were 

uniform  and  unvarying  on  that  point*  In  2  Hawkins  P.  C 

r.  29,  i.  17,  *  It  doth  not  seem  necessary  in  any  indict- 

*  ment  or  appeal  against  a  man,  as  accessary  before  the 

*  fact,  to  set  forth  the  special  manner  by  which  he  abetted 
'  it,  but  only  to  charge  him  generally,  quod  feloni'cb  &c. 
'  abtttavit,  &c.' — Supposing,  then,  the  three  last  counts  to 
be  bad,  the  prisoner,  he  contended,  could  not  be  con- 
victed on  the  three  firsts  because  he  was  there  charged 
with  shootings  and  the  jury  had  expressly  found  that  he 
did  not  shoot.  In  many  cases,  a  party  aiding  and 
abetting  might  be  said  to  be  a  principal,  and  be  charged 
as  doing  the  act;  but  then  the  facts  should  be  expressly 
found  by  the  jury,  as  in  Well?*  case  (a),  cited  in  SurVt 
on  Criminal  Pleading,  400.  He  also  cited  The  King 
v.  Bortbwick  (4)  and  The  King  v.  Francis  (*),  to  tbe  same 
point.  The  offences  created  by  this  statute  were  es- 
sentially distinct,  though  the  punishment  was  the 
same.  It  might  perhaps  be'  answered,  in  the  words  of 
Mr.  Justice  Foster  (</),  that  in  the  case  of  murder,  the 
stroke  of  one  was  the  stroke  of  aU,  the  person  actually 
striking  being  only  the  hand  or  instrument  by  vhkh 
the  others  struck;  and  that  even  if  J.  were  indicted 
for  giving  the  wound,  and  B.  and  C  for  aiding  and 
abetting,  and  the  evidence  were  that  JB.  gave  the  wound, 
and  that  A.  and  C.  were  aiding,  the  proof  would  sustain 
the  indictment.    But  there  a  life  had  been  lost,  and  be- 

•  sides,  the  principle  of  the  common  law  applied  ;  here,  no 
life  had  been  lost,  and  the  common  law  was  superseded 


(«)  I  Etui  P.  C.4I4— ft)  ZW.  807.— (c)  Str.  lOlfi.-W^' 
<*r>C.£.  3*1,  3d  edition. 
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by  the  statute,  by  which  alone  the  felony  was  created,         Ul& 
and  which  was  the  entire  code  on  the  subject ;  the  statute      7^  £,„£ 
must  therefore  be  strictly  followed,  and  the  charge  pre*  •• 

cisely  proved :  Otherwise,  a  man  might  not  know  what 
he  was  called  upon  to  answer.— The  decisions  on  the 
statute  of  stabbing  (a)  were  in  point,  but  still  stronger; 
for  the  offence  there  described  was  felony  without  clergy 
at  common  law;  yet,  as  clergy  was  only  taken  away  from 
those  who  actually  inflicted  the  wound,  aiders  and  abettors 
had  their  clergy  allowed :  The  King  v.  Page  8c  Horwood(b). 
Aiders  and  abettors  in  that  case,  not  being  mentioned  in 
stat.  ]  Jac.  1.  c.  8,  were  much  in  the  same  situation  at 
aiders  and  abettors  who  were  not  charged  in  the  words 
of  tfaSs  statute ;  or  rather,  the  latter  were  in  a  better 
situation  ;  inasmuch  as  they  had  not  been  called  on  to 
answer  by  a  charge  following  the  words  of  the  statute, 
by  which  alone  they  were  amenable  to  the  law  as  felons. 
[Lord  C  J.  Gibhs.  The  stat.  \Jac. ! .  c.  8,  was  passed  against 
the  very  hand  which  struck  the  blow;  by  the  statute  now 
under  consideration,  all  counsellors,  adders  and  abettors 
of  the   crime,  though  not  actually  present,  are  made 
-felons,  and  no  mention  is  made  of  those  who  are  pre- 
sent ;  which  excludes  the  argument  which  you  would  draw 
fftwn  the  former  act.]    If  accessaries  before  the  fact  were 
to  be  considered  as  principals,  they  would  be  ignorant  of 
the  charge  alleged  against  them ;  they  might  .have  a  good 
defence  as  to  being  present,  but  not  as  to  counselling,  &c. 
The  act  now  in  question  bore  a  strong  analogy  to  stat. 
3  Hen.  7.  c.  2,  demuliere  abducfd,  by  which  *  not  only  the 
1  takers,  but  procurers,  abetters  of  the  felony,  and  receivers 
1  of  the  woman,  knowing*  the  same,  are  alTadjudged  prin- 
'  cipal  felons ;  the  like  whereof  we  find  not  in  any  other 
'  statute;'  9  Inst.  61.    Yet,  though  all  were  principals, 


(a)  IJac.i.  c.  8.— (b)  Aieyn  43,  Styles  86. 
LL2 
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1810.         the  forms  of  indictment  always  described  the  fact  as  it 
Tbc*Ki»o      actually  occurred  («).    The  greatest  injustice  might  be 
v.  worked,  by  convicting  accessaries  before  the  fact  on  a 

0WL1'  charge  as  principals  ;  because  their  defence  might  rest  on 
quite  a  different  footing.  The  same  observation  applied 
to  the  Coventry  act  (*)f.the  language  of  which. was  closely 
followed  by  the  statute  now  in  question ;  the  indictment 
always  alleged  that  one  party  cut  &c.,and  that  the  others 
aided  and  abetted ;— it  did  not  charge  all  generally,  but 
each  with  committing  his  respective  crime.  By  the 
Black  Act,  9  Geo.  1.  c.  22,  persons  maliciously  shooting 
were  made  felons  without  beneBt  of  clergy;  ;n  The 
Coalbeavers*  ease  (<-),  it  was  held  that  aiders  and  abettors 
might  be  found  guilty  as  principals ;  but  that  statute  was 
silent  as  to  them,  and  the  common  law  took  its  course; 
here,  the  common  law  was  superseded  by  the  statute 
which  had  created  the  offence,  and  described  the  punish* 
ment:  Indeed  it  had  been  questioned  by  Mr.  J.  Foster 
in  Midwinter  and  Sims's  ease  (</),  whether  that  statute  could 
be  extended  to  aiders  and  abettors,  so  as  to  oust  them  of 
their  clergy. 

Mr.  Reynolds,  for  the  crown,  contended  as  to  the  three 
last  counts,  that  each  of  them  must  be  taken  as  .one  en- 
tire count,  uniting  the  former  part,  in  which  the  word 
feloniously  occurred,  with  the  latter  in  which  it  did  not. 
In  the  case  of  the  constable,  put  by  the  other  side,  the 
person  assisting  him  would  not  be  wilfully  aiding  and 
abetting  the  commission  of  the  felony,  because  the  con- 
senting mind  would  be  wanting;  but  that  could  not  be 


(a)  See  the  precedent*  in  Cktity  on  Criminal  law,  Sttrkie  on 
Criminal  Pleading,  Trem.  P.  C.  34.  Swtndeen's  ease,  St.  Tri.  vol. 
ft.  p. 450, Fulwoocfscnt*,  Qro.  Cfer.  482.— (&)22  and  23  Car.*,  c.  I. 
f.  7.  See  Ckitty  on  Criminal  Law,  787 ;  Leach's  Q.  X.  pauim , 
Coke  and  Wooibwrnf*  case,  St.  Tri.  6  vol.  Appendix  69.— (c) 
Leach's  C  X.  64, 4th  edition.— (rf)  Fosters  <X  X.  41ft,  3d  edi- 
tion. 
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said  here,  because  the  indictment  alleged €  that  the  pri-  W1^- 

**oner  was  present,  aiding  and  abetting  the  unknown      The  Kino 
'  person  the  felony  aforesaid,  in  manner  and  form  aforesaid,        t  °  * 
4  to  commit,  and  was  privy  to  the  committing  of  the  said 
1  felony;9   which  connected  the  latter  with  the  former 
clause.     The  word  'feloniously,9  it  was  true,  was  to  be 
found  in  most  precedents  of  indictments  for  felony ;  but 
the  question  of  its  necessity  arose  from  the  particular  case. 
He  cited  to  this  point,  Heyden's  case  {a),  where  the  coro- 
ner's inquest  found  that  Jacobus  Heydcn,  and  several 
ethers,  ex  malitiis  suis  pracogitatis,felonice)  in  Edwardum 
Savage  insultum  ei  affraiam  fecerunt,  et  quod  Heydcn,  cum 
quodam  gladio  pnefatum  Savage  feknice  percussit,  et  dealt 
eidem  Edward*  adtunc  ei  ibidem  unam  plagam  morlalem  &c. ; 
k  was  objected  that  the  indictment  did  not  say  that  Hey- 
don f clonic ey  et  ex  matitid  sut  preecogitatd,  dedit  plagam,  &c. ; 
but  the  objection  was  disallowed,  because  the  conjunction, 
'//,'  coupled  the  sentences  together,  so  that  the  words 
%f clonic?  &c,  first  mentioned,  referred  to  all  the  subse- 
quent verbs.    So  in  Mary  Nicholson's  case  (£).    There 
was  therefore  sufficient  to  support  the  last  three  counts. 
—The  main  point,  however,  was  that,  on  the  finding  of 
the  jury,  TowU  must.be  considered,  in  point  of  law,  to 
have  fired  the  pistol,  and  therefore  was  a  principal  in  the 
first  degree.    The  verdict  was  to  be  taken  as  a  general 
verdict  of  guilty,  and  was  not  affected  by  a  circumstance 
which  the  jury  had  added,  and  which  was  wholly  imma- 
terial in  point  of  law.    In  2  Hawkins  P.  C.  <\  23,  ofAp* 
peals,  sect.  1 9, €  It  is  in  the  election  of  die  plaintiff,  to  de- 

*  elare  against  him  who  actually  gave  the  wound,  as  the* 
'  principal  offender,  and  against  those  who  abetted  him,  as 

*  accessories ;  or  against  all,  as  principals.'  So  in  sect.  76  of 
the  same  chapter, €  the  plaintiff  may  either  suppose  in  hi* 

(a)  4  Co.  41.— (&)  I  East,  P.  C.  34& 


The  Kino 

v. 
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1810.  '  declaration,  that  every  one  of  them  did  the  fact,  because 
in  such  a  case  the  act  of  one  was,  in  judgment  of  law, 
the  act  of  all ;  or  shew  the  special  manner  of  the  case, 
Towli.  «  as  in  truth  it  was  &c.'  So  in  an  appeal  of  Benson  v. 
Offley  and  Lippon  (a)}  and  there  was  no  distinction  between 
appeals  and  indictments;  the  same  precision  was  to  be 
observed  in  each.  The  same  point  was  laid  down  in 
1  Hale  437,  MachaUtfs  case  (b),  Gibson's  case  (c),  and  in 
Ptowdtn  98,  where  this  doctrine,  and  the  reasons  of  it,  are 
fully  considered ;  so  that  it  was  immaterial  on  this  ver- 
dict, whether  he  were  charged  with  actually  firing  the 
pistol,  or  with  being  present,  aiding  and  abetting.  It  was 
not  necessary  that  the  allegation  should  be  strictly  accord- 
ing to  the  fact  g  it  was  sufficient  if  it  satisfied  the  legal 
requisites.  Wtlh's  case  was  rather  against  the  prisoner 
than  in  his  favour ;  because  it  confirmed  the  case  of  the 
Coalbeavers,  and  shewed  that  a  principal  in  the  second 
degree  might  be  indicted  in  the  first  degree.  The  doubts 
entertained  by  Mr.  Justice  Foster  9  in  Midwinter  and  Sim/s 
case,  arose  from  the  omission  of  aiders  and  abettors  in  the 
Black  act;  but  they  were  expressly  included  in  the  sta- 
tute now  under  consideration. — As  to  the  alleged  igno- 
rance of  the  prisoner  of  the  charge  which  he  was  called 
upon  to  answer,  every  one  was  presumed  to  be  aware  of 
th$  situation  in  which  the  law  placed  him. 

Mr.  Denfnan,  in  reply,  as  to  the  three  last  counts,  said 
that  in  Heydtris  case,  the  word  fihnice  ran  through  the 
whole  sentence;  and  so  in  Nicholsons  case  :  Whereas  here, 
there  was  a  break  in  the  sense  which  prevented  that  word 
■from  being  applied  to  the  subsequent  clause. — As  to  the 
three  first  counts,  he  recapitulated  his  former  arguments. 
The  prisoner was  afterwards  executed,  without  further 
respite. 

•  (a)  3  Mod.  151.  9  Show.  *10.  S.  &— (6)  9  Co.  67,— <c)  1  Bast 
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The  Worcestershire  and  Staffordshire  Canal  Com-  Thursday, 
pany,  v.  The  Trent  and  merset  Navigation  Com-  Nov'  l4' 
pany. 

This  action  was  brought  to  recover  an  increase  of  ton-  fi^^^iS* 

nage,  charged  by  the  plaintiffs  on  certain  articles,  hops,  dent  verdict, 

wool  and  teazles,  denominated  by  them  tight  goods,  which  court  can  give 

had  been  conveyed  by  the  defendants  on  the  plaintiffs'  no  judgment, 

...  and  a  new  trial 

canal.     Issue  was  joined  in  Trtmty  term  1812,  and  the  is  granted,- the 

cause  was  tried  at  the  following  assizes  at  Stafford,  when  J£*2JE *J[ 
a  verdict  was  taken  for  the  plaintiffs,  subject  to  the  opi-  entitled  to  the 
nion  of  the  court  upon  a  case  which  was  stated  and  set  JjJJjr  ^  e 
down  for  argument ;  but  which  was  afterwards  struck 
out  of  the  paper,*and  a  new  trial  granted,  on  the  ground 
that  the  jury  had  not  found  whether  the  goods  in  ques- 
tion were  light  goods,  or  not.  The  rule  for  a  new  trial 
reserved  the  consideration  of  the  costs  of  the  former 
trial,  and  of  the  application  to  the  court,  till  another  trial 
should  have  taken  place.  The  cause  was  again  tried  at 
the  Stafford  Lent  assizes,  1813,  when  the  jury  found,  that 
hops,  wool,  and  teazles  were  comparatively  light  goods*  but 
as  there  was  no  standard  found,  with  which  the  com* 
parison  could  be  made,  a  new  trial  was  again  obtained  in 
Michaelmas  term  1813,  and  the  cause  was  tried  a  third 
time  at  the  Stafford  summer  assizes  1814,  when  the  jury 
found  that  hops,  wool,  and  teazles  were  considered,  ac- 
cording to  the  custom  of  the  country,  to  be  heavy  goods, 
prior  to  ten  years  ago,  but  light  goods,  within  the  last  ten 
years.  The  case  afterwards  came  on  for  argument,  when 
the  court  directed  a  nonsuit  to  be  entered. 

Mr.  Serjt.  Best,  in  last  Trinity  term,  moved  for  a  rule 
calling  on  the  phintififc  to  shew  cause,  why  it  should  not 
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be  referred  to  the  prothonotary,  to  tax  the  costs  of  the 
defendants  at  all  the  trials  and  hearings  of  this  cause ; — 
he  having  taxed  the  costs  of  the  last  trial,  only.  The  two 
former  verdicts  having  been  ineffectual,  the  third,  which 
was  effectual,  ought,  he  contended,  to  carry  the  costs  of 
all  three.     He  cited  Bird  v.  Applettm  (a). 

Lord  C.  J.  Gibbs.  In  Birds .  AppUton  the  court  of  Kings 
Bench  held  that,  by  the  practice  of  that  court,  if  the  first 
verdict  were  ineffectual,  and  another  verdict  wereobtained, 
either  by  the  plaintiff  or  defendant,  the  costs  of  the  for- 
mer verdict  would  rest  where  they  were,  when  that  ver- 
dict was  obtained;  and  the  party  ultimately  successful 
could,  only  have  the  costs  of  that  trial  in  which  he  had 
succeeded.  Lord  Kenyan,  in  delivering  the  judgment  of 
the  court,  mentions  the  diversity  of  practice  in  this  courts 
and  the  reporter  refers  to  Trelawney  V.  Thomas  (J);  but 
we  should  expect  to  hear  some  further,  authority,  before 
we  grant  a  rule,  especially  as  the  officers  of  the  court  have 
not  thought  proper  tp  tax  the  costs  of  the  former  trials. 
[Mr.  Prothonotary  Roe,  before  whom  the  costs  had  been 
taxed,  was  not  in  court  on  this  day.]  We  must  either 
hear  from  the  officers  that  this  is  the  practice,  or  we  must 
see  some  case  in  which  it  has  been  done.  A  decision  of  the 
Kings  Bench  is  most  awkward  authority  for  the  practice 
of  this  court.  We  will  grant  a  rule  nisi,  but  it  should  be 
understood  that  the  matter  is  to  be  at  an  end,  if  the  pro- 
thonotary certify  that  the  practice  has  been  to  allow  the 
costs  of  the  last  trial  only. 

The  Solicitor  General was  now  to  have  shewn  cause,  but 
Mr.  Prothonotary  Roe  stated  that  .the  ground  on  which 
he  had  decided  was,  that  the  two  first  verdicts  had  not 
proceeded  from  the  act  of  either  party,  but  from  the  act 


(c)l  East  111,— (6)  l  H.  B.  641. 
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of  the  jury  alone.  He  stated  the  practice*  of  this  court  to 
be,  that  if  the*  defendant  had  obtained  a  verdict  on  the 
former  trial,  he  would  have  been  entitled  to  the  costs  of 
both ;  but  not  otherwise. 

Mr.Serjt.  Lens  (a)  was  called  upon  to  support  the  rule. 
There  was  no  case,  he  said,  exactly  in  point,  but  by  refer* 
ence  to  the  distinction  between  the  practice  of  the  two 
courts,  the  defendant  was  entitled  to  all  his  costs.  On 
the  two  former  trials,  the  plaintiffs  had  taken  imperfect 
verdicts  for  the  consideration  of  the  court,  and  ought  not 
to  make  the  defendants  suffer  for  their  neglect.  The 
principle  was,  that  when  the  defendant  was  ultimately 
successful,  and  there  was  no  verdict  against  him,  he  was 
entitled  to  all  the  costs ;  and  here,  the  former  trials  had 
not  proved  abortive  from  any  omission  or  fault  of  the 
defendants.  The  nearest  case  to  the  present  was  that 
of  Davila  v.  Herring(b),  where  a  case  reserved  being 
insufficiently  stated,  the  parties  went  to  a  new  trial,  and 
the  plaintiff  was  nonsuited ;  the  court  directed  the  master 
to  tax  the  defendant  his  costs  upon  the  whole ;  as  well 
with  relation  to  the  first  trial,  as  the  last. 

Lord  C.  J.  Gibbs.  That  case  must  have  proceeded 
upon  some  agreement  between  the  parties,  because  the 
established  rule  in  the  King's  Bench  is,  that  though  a  party 
recovers  twice,  he  shall  only  have  his  costs  of  the  former 
trial;  they  could  never,  therefore,  have-  given  him  the 
costs  of  both,  where  the  first  verdict  was  doubtful.  The 
law  is  very  fully  and  clearly  laid  down  by  Lord  Ktnyon  in 
Bird  v.  Appletbn^  which  was  a  case  very  like  the  present  \ 
for  there  were  two  ineffectual  verdicts,  which  were  to  be 
taken  as  neither  for  the  plaintiff  nor  defendant.  After- 
wards, the  plaintiff,  having  obtained  a  verdict,  applied  for 
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(a)  Mr.  Scrjt.  Best,  who 
of  King's  Bench^ih)  Sir 


on  the  same  side,  wis  in  the  court 
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the  costs  of  the  whole,  but  was  refused,  because  in  Ad 
court,  as  Lord  Kenym  observes,  '  the  costs  of  the  fint 
€  trial  are  never  allowed,  whichever  way  the  verdict  may 
(  go  upon  the  second  trial.  In  the  Common  Bitot}  bis 
Lordship  adds,/  if  a  new  trial  be  granted,  and  the  rule 
'.  say  nothing  about  costs,  if  the  second  verdict  go  the 
*  same  way,  the  party  succeeding  has  the  costs  of  both 
'  trials ;  but  if  the  verdicts  go  different  ways,  he  has  not 
'  the  costs  of  the  first  trial.  The  practice  of  the  two 
'  courts,  however,  both  lead  to  the  same  end.'— Nov, 
in  the  present  case,  the  verdicts  cannot  be  said  to  go  the 
same  way,  because  the  two  former  were  nugatory;  this 
is  not,  therefore,  a  case  within  the.  rule  of  this  court. 
The  fallacy  of  my  brother  Lon/s  argument  consists  in 
supposing  that  the  defect  in  the  former  verdicts  pro- 
ceeded from  the  fault  of  the  plaintiffs;  but  it  was  not 
more  their  fault,  than  that  of  the  defendants. 
ThV  rest  of  the  courtconcurred. 

Rule  discharged. 


Thursday, 
Nov.  14. 


LAST  V.  BENTON. 


Where  money  is  This  action  was  brought  to  recover  the  sum  of  jfl: 
paid  into  court  •  ^ 

upon  the  com-  i$j;  iQd. ;  and  the  defendant,  having  paid  £\  rt° 
mon  rule,  the 
court  will  not 
discharge  that 
part  of  it  which 
directs  the  pay- 
ment of  costs, 
unless  the  de- 
fendant have  *  *  f . . 
been  prevented  from  making  a  legal  tender,  by  the  fraud  or  vexatious  conduct  ofpW 
plaintiff :— Therefore,  they  refused  the  application,  where  the  defendant  had  &**? 
pulled  out  his  pocket-book,  for  the  purpose  of  making  a  tender,  six  wee^8.  v.- 
action  brought,  and  was  prevented  by  the  plaintiff  wajkmg  away;— *****  ba  ° 
repeated  the  offer. 


court  upon  the  common  rule,  obtained  a  rule  in  1** 
Trinity  term,  calling  on  the  plaintiff  to  shew  cause,  why 
so  much  of  the  former  rule  as  related  to  the  payment  of 
the  plaintiff's  costs  should  not  be  discharged,  and  why 


j 
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the  plaintiff  should  not  pay  to  the  defendant  the  costs  of         1816. 


Last 


the  suit,  in  case  he  should  consent  to  take  out  of  court 

the  money  paid  in,  in  full  discharge  of  the  action,  with 

the  costs  of  this  application.  There  had  been  some  dispute  ,N  T0"' 

as  to  the  amount  of  the  debt,  and  the'  defendant's  affidavit 

stated  that  he  had  sent  for  the  plaintiff  to  a  public  house, 

and  on  his  arrival  had  taken  out  his  pocket-book,  in  order 

to  tender  him  £l>  on  which  the  plaintiff  said, ( If  that  is 

'  what  you  sent  lot  me  for,  I  am  off/  and  walked  away, — 

This,  however,  was  six  weeks  before  action  brought,  and 

there  appeared  to  have  been   nothing  to  prevent  his 

making  a  regular  tender  afterwards. 

Mr.  Serjt.  Blosset  was  now  to  have  shewn  cause,  but 
the  court,  observing  that  if  this  were  a  tender  the  de- 
fendant might  have  pleaded  it ;  and  that  if  not,  he  had 
had  plenty  of  time  to  have  made  a  legal  tender,  called  on 
the  defendant  to  support  the  rule. 

Mr.  Serjt.  Best,  accordingly,  contended  that  where  a 
defendant  had  done  every  thing  in  his  power  to  make  a 
tender,  and  had  been  prevented,  the  costs  ought  «iot  to  be 
cast  upon  him.  He  cited  Johnson  v.  Houldttch  (a),  where 
this  motion  was  made. 

Lord  Chief  Justice*  Gibbs.— I  agree  that  where  a 
defendant  is  prevented,  by  the  fraud  or  vexatious  con- 
duct of  the  plaintiff,  from  entitling  himself  to  the  de- 
fence with  which  a  tender  would  furnish  him,  he  ought 
to  be  placed  in  the  same  situation  as  if  he  had  made  a 
legal  tender.  But  where  he  might  have  made  a  regular 
tender,  and  has  not  done  so,  it  is  better  to  leave  it  to  * 
the  regular  course.  One  of  the  cases  in  this  court  (4) 
went  on  the  representation  made  of  the  practice  in  the 
Kings  Bench,  which   afterwards  appeared   to  be  un- 


(o)  1  Bur.  578.— (H)  Zemin  v.  Cowell,  %  Taun.  903.   See  also 
Roberti  v.  Lambert,  ibid.  983. 


480 


1810. 


Last 

v. 

Bbntok. 
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founded  (a).  In  the  present  case,  the  defendant,  six 
weeks  before  action  brought,  takes  out  his  pocket-book, 
for  the  purpose,  as  he  says,  of  making  a  tender;  but 
there  was  nothing  to  prevent  his  making  a  legal  tender 
afterwards ;  instead  of  which  he  never  takes  any  step 
towards  it,  but  makes  this  application  out  of  the  course 
of  the  cause.  Although,  therefore,  I  do  not  say  that 
there  are  not  cases  in  which  the  court  would  interfere, 
and  consider  an  offer  of  this  sort  the  same  as  a  regular 
tender y  I  do  not  think  that  this  is  such  a  case.  Mr.  Justice 
Li  Blancy  in  Burmester  v.  Hilch,  states  the  great  inconveni- 
ence which  would  arise  from  the  interference  of  the  court, 
unless  a  strong  case  were  made  out  of  intentional  vexation 
on  the  part  of  the  plaintiff. 
The  rest  of  the  court  concurred. 

Rule  discharged  with  costs. 


(a)  Burmester  v.  Hilch,  13  East,  55 1 ,  cited  in  Gibbon  v.  Copemn, 
mnte,  vol.  i.  392,  quod  vide. 


Monday, 

Nov.  18. '  ^ 

burton  and  others  v.  kimcby. 

Where  an  in- 

?nwffidema*  an  ^R#  SCI^'  ^W**"*  on  a  former  day  in  this  term>  ob* 
stamp,  it  may  at    tained  a  rule  to  shew  cause  why  the  judgment,  which 

mZleTvail^ble,'  had  been  entered  UP  in  thi»  cause  on  the  15th  of  Afril 

by  affixing  a  1816,  on  a  warrant  of  attorney,  given  by  the  defendant, 

and  paying  the  on  the  27th  of  March$  for  securing  several  different  sums 

penalty :—  to  tfce  different  plaintiffi  respectively,  should  not  be  set 

where  a  rule  nisi 

was  obtained  to  set  aside  a  judgment  on  a  warrant  of  attorney,  on  the  ground  of  ta 
insufficient  stamp 5  the  court  discharged  the  role,  the  instrument  having  been  properly 
•lamped  since  the  motion. 
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aside,  on  the  ground  that  the  warrant  of  attorney  was  on  \Bi6* 

an  insufficient  stamp; — though,  if  the  money  had  been        <£**** 
payable  to  one  person  only,  the  stamp  was  sufficient  to  „, 

have  covered  the  amount.  Kirkby. 

Mr.  Serjt.  Best  now  shewed  cause  on  an  affidavit  which 
stated  that,  since  the  rule  had  been  granted,  the  proper 
stamp  had  been  affixed ;  that  there  was  no  fraudulent 
intention  to  defeat  the  stamp  regulations  ;  and  that  the 
commissioners  of  the  stamp  duties  had  felt  so  convinced  of 
that  fact,  that  they  had  remitted  the  penalty,  as  they 
were  authorized  to  do  by  stat.  44  Geo.  3.  c .  98.  /.  24.  He 
said  that  if  this  application  were  to  succeed;  it  would  be 
attended  with  the  most  serious  consequences;  for  it 
would  affect  the  security  of  all  property  which  passed  by 
virtue  of  warrants  of  attorney;  and  he  particularly  alluded 
to  fines  and  recoveries,  which  it  might  be  contended  were 
wholly  void,  if  a  mistake  happened  to  be  made  in  the 
stamp  affixed  to  the  warrant  of  attorney. 

Mr.  Serjt.  Vaughan  was  called  upon  by  the. court  to  . 
support  liis  rule.  The  distinction,  he  said,  was,  where 
an  instrument  had  been  attempted  to  be  used,  and  where 
it  had  not.  A  party  might  enter  up  judgment  on  a 
warrant  of  attorney  for  any  sum,  however  large,  without 
a  stamp,  taking  his  chance  of  the  objection  being  over- 
looked ;  and  if  it  were  discovered,  he  would  only  have  to 
convince  the  commissioners  of  stamps  that  he  had  no 
fraudulent  intention,  and  might  then  add  a  stamp  at  any 
time-  The  stat.  5  W.  &  M.  c.  21.  /.  1 1,  which  imposed 
the  penalty  for  using  an  instrument  without  a  proper 
stamp,  had  enacted  that  no  such  instrument  should  be 
available  in  any  court  of  law  or  equity  (a).  [Lord  C.  J< 
Gibbs.  Suppose  a  deed  be  produced  at  nisi  prius,  and  the 
plaintiff  be  nonsuited  for  want  of  a  sufficient  stamp; 

-  ■  

(a)  Until  the  duty  and  penalty  be  paid. 
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1616.         would  not  a  proper  stamp,  afterwards  added,  make  it 


Burton 


available  at  a  second  trial  ?]  Bat  the  question  here  wis, 
V.  whether,  as  judgment  had  been  entered  up  before  a 

Kirkbt.  proper  stamp  had  been  affixed,  the  instrument  were  not 
functus  officio.  When  an  instrument  was  produced  at  a 
trial,  properly  stamped,  the  court  would  not  inquire  when 
the  stamp  was  affixed;  but  suppose  a  plaintiff  were  to  be 
nonsuited  on  this  objection,  and  should  afterwards  pay 
the  penalty,  and  get  a  proper  stamp ;  he  could  not  apply 
for  a  new  trial,  because  the  court  would  not  remedy  the 
defect  retrospectively. 

Lord  Chief  Justice  Gibbs.— My  brother  Faugh/ft 
proposition  is,  that  when  an  instrument  in  any  legal  pro- 
ceeding has  once  been  produced  with  an  insufficient 
stamp,  it  can  never  be  rendered  available  by  having  a 
proper  stamp  affixed.  I  am  of  opinion  that  there  is  no 
foundation  for  such  a  proposition.  We  are  not  interfering 
for  the  purpose  of  giving  validity  to  that  which  is  invalid. 
Hie  44  Geo.  3.  c.  9S.  gives  a  party  the  indulgence  of 
adding  a  proper  stamp,  where,  by  inadvertence,  an  in- 
sufficient one  has  been  affixed,  or  where,  from  the  same 
cause,  the  instrument  has  not  been  stamped  at  all ; — this 
may  be  done,  within  a  certain  period,  without  any  penalty, 
and  at  any  time  afterwards  by  paying  the  penalty.  If  * 
instrument  were  produced  at  the  trial  with  a  defective 
stamp,  and  were  rejected  on  that  ground,  and  it  should 
be  stamped  in  the  course  of  the  trial,  I  should  be  of 
opinion  that  it  would  be  available. 

The  rest  of  the  court  concurred; — Mr.  Justice  ?d 
observing  that  this  point  had  been  decided  in  the  present 
term,  in  the  case  of  Rogers  v.  James  (a). 

Rule  discharged  on  payment  of  costs. 

(a)  Anti,  425. 


IN  THB  FIFTT-MVKKTH  TBAR  OP  GBO.  III.  48  S 

1816. 


Monday, 
1IACHU  V.  FRA8BR.  Nov.  18. 

Mr.  Serjt.  Copley  had  obtained  a  rule  to  shew  cause  why  An  affidavit  of 
the  bail-bond,  given  to  the  sheriff  in  this  action,  should  that 'the  defend, 
not  be  delivered  up  to  be  cancelled,  on  entering^ a  com-  *"'£  lnpb5i 
mon  appearance,  on  the  ground  that  the  affidavit  to  hold  on  a  hill  of  ex- 
to  bail  was-  defective.     It  stated  that  the  defendant  was  by^h^defaid- 
indebted  to  the  plaintiff  in  the  sum  of  £18,  and  upwards,  ant  upon  and 
'  '  upon  balance  of  accounts,  for  goods  sold  and  delivered,  a.  B. ;  and  on 
*  and  upon  the  two  following  bills  of  exchange  \  viz.  one  *nol.ner>  d.raw** 
'  thereof  for  the  sum  of  £29  14/.  6 </.,  drawn  by  the  de-  upon,  and  ac- 
« fendant  upon,  and  accepted  by  John  Thomas;  and  the  Sefenda^t^wUh. 
'  other  for  £24  1j.,  drawn  by  the  plaintiff  upon,  and  out  stating  the 
'accepted  by,  the  defendant.'      The  objections  were>  0Mtat  they  were 

that  the  affidavit  neither  disclosed  the  character  in  which  ?ue  *Qd  unpaid, 
-        ,   .      .m  ,      .  ,  ,     ,  .„      -        ,  "  defective. 

the  plaintiff  stood  with  respect  to  the  bills  of  exchange,  Semite  that  it  is 

as  to  which BaHn  v.  Batley  (a)  was  cited}— nor  stated  the  not  n«*ssaiy, in 

J  N  *  .  such  case,  to 

dates  of  them,  nor  alleged  that  they  had  become  due  and  state  the  cha- 

unpaid,  as  to  which  Jackson  v.  Tate  (*),  was  cited.     In  ,"^^5? 

that  case  the  plaintiff  relied  upon  Davison  v.  March  (c)\  entitled  to  sue 

but  Mr.  Justice  Baylej  distinguished  the  two  cases,  by  u™      em* 

the  defendant  in  the  latter  case  being  only  indorsee,  in 

the  former,  the  maker  of  the  note. 

Mr.  Serjt.  Best  now  shewed  cause,  and  contended,  as 

to  the  first  point,  that  the  character  in  which  the  plaintiff 

sued  was  sufficiently  manifest  j  and  besides,  the  case  of 

Bradshanv  v.  Haddington  [d)  had  rendered  it  unnecessary 

to  state  it.     [Lord  Chief  Justice  Gitts. — That  case,  as  is 

observed  in  a  note  to  Humphries  v.  Williams  (e)9  was  not 


(a)  AnO,  vol.  i.  424. (6)  t  M.  &  S.  148.— —  (c)  1  iV*.  R.  157- 

—^d)  7  East,  94. (*)  Anti,  23 1. 
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J  8 16.         c;ted  in  Balbi  v.  Bailey ;  if  it  had,  we  should  probably  not 
M  achu         *uve  decided  the  latter  case  as  we  did ;  for  the  two  ones 
»•  cannot  be  reconciled.]    As  to  the  second  point,  he  said, 

there  was  no  foundation  for  the  distinction  taken  in  Jack- 
son v.  Tate ;  that  distinction  must  have  proceeded  upon  a * 
mistake,  in  supposing  the  defendant  in  Davison  v.  March 
to  have  been  indorsee  of  the  bill; — it  must  have  been  the 
plaintiff  who  stood  in  that  character.  In  Davison  v.  Marcb, 
the  court  held  that  the  plaintiff  might  be  indicted  for 
perjury  if  the  bill  were  not  due,  because,  in  that  case,  the 
defendant  would  not  be  indebted  as  sworn.  So  in  the 
present  case  :  As  to  the  first  bill,  the  drawer  was  not  a 
debtor  till  the  bill  became  due,  unless  the  acceptance  had 
been  refused,  and  therefore,  if  one  of  these  two  things 
had  not  happened,  the  plaintiff  was  clearly  guilty  of  per- 
jury :  With  respect  to  the  second  bill,  also,  the  acceptor 
only  became  indebted  when  the  bill  became  due. 
Mr.  Serjt.  Copley%  contra*  was  stopped  by  the  court. 
Lord  Chief  Justice  Gibbs. — I  will  state  to  what,  as  I 
,  apprehend,  this  case  is  at  length  brought.  It  is  unne- 
'  cessary  to  bring  the  first  objection  into  question:  I  shaft 
only  observe,  with  respect  to  the  case  of  Balbi  v.  ^h* 
that  we  thought  we  were  acting  there  consonantly  to  the 
established  practice ;  that,  however*  appears  from  the 
case  of  Bradshanv  v.  Saddingtcn>  which  was  not  cited  * 
Balbi  v.  Batley,  and  which  very  much  breaks  in  upon  the 
latter  case,  to  have  been  otherwise. — The  second  objection 
is,  that  the  affidavit  merely  states  that  one  of  the  bills 
was  drawn  by  the  defendant  upon,  and  accepted  by,  7°^ 
Thomas;  and  that  the  other  was  drawn  by  the  plaintiff 
upon,  and  accepted  by,  the  defendant.  The  question  is, 
^  whether  every  fact  in  the  affidavit  may  not  be  true,  ana 
yet  the  plaintiff  have  no  right  td  arrest  the  defendant  on 
these  bills.  If  the  bills  be  payable  at  a  future  day,  the 
defendant  is  still  liable,  but  the  plaintiff  is  not  entitled 
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to  arrest  till  they  become  dne ;  became  it  is  deUtum  in 
preesenti,  solvendum  in  future  If  that  be  so,  though  all 
the  facts  alleged  be  true,  this  certainly  is  not  such  an 
affidavit  as  will  entitle  the  plaintiff  to  keep  the  defendant 
in  custody* 

The  rest  of  the  court  expressed  themselves  of  the  same 
opinion. 

Rule  absolute  (a).   / 


1816. 

Macho 

v. 
Phaser. 


(a)  V\L  ant},  83  ;  and  vol.  L  315,  317,  &  53$. 


OBSBK  V.  GREBHBAN*. 

This  was  a  special  action  on  the  case,  and  the  first  count 
of  the  declaration  stated,  That  the  plaintiff  had  bargained 
with  the  defendant  to  deliver  to  him  a  mare  of  the  plaintiff,' 
by  him  warranted  sound,  except  as  to  one  of  her  eyes, 
and  also  to  pay  the  defendant  £5  in  exchange  for  a  mare 
of  the  defendant }  and  the  defendant,  by  falsely  warranting 
Ins  mare  to  be  sound,  exchanged  her  for  that  of  the  plaintiff, 
who  paid  the  defendant  £S  for  the  said  exchange,  whereas 
the  defendant's  mare,  at  the  time  of  the  said  exchange, 
was  unsound ;  by  means  of  which  the  defendantfaise/y  and 
fraudulently  deceived  the  plaintiff  in  the  said  exchange,  and 
thereby  the  said  mare  of  the  defendant  became  of  no  use 
to  the  plaintiff,  &c. — The  second  count  stated  that  the 
defendant,  at  the  time  of  the  exchange,  well  knew  that 
his  mare,  was  unsound.— The  defendant  pleaded  first,  not 
guilty,  secondly  that,  at  the  time  of  the  alleged  exchanges, 
and  warranties,  the  defendant  was  an  infant,  under  the 
age  of  twenty-one  years. — The  plaintiff  demurred  gene- 

VOL.  II.  M  M 


Wednesday, 
Not.  20. 

Where  the  sub- 
stantial ground 
of  action  is  con* 
tract,  the  plain- 
tiffs  cannot,  by 
declaring  in 
tort,  render  a 
person  liable 
who  would  not 
have  been  liable 
<m  his  promise: 
Therefore,  where 
the  plaintiff 
declared  that, 
having  agreed  to 
exchange  mares 
with  the  defend* 
ant,  the  defend- 
ant, by  falsely 
warranting  hts 
mare  to  be 
sound,  well 
knowing  her  to 
be  unsound,   . 
falsely  and  frau- 
dulently deceived 
the  plaintiff  &c.; 
held  th&t  infancy 
was  a  good  plea 
in  bar. 
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Grei* 
v. 


r^lly  to  the  plot  of  infancy,  the  defendant  joined  hide* 
ipurrer,  and  the  case  now  came  on  for  argument. 

Mr.  Serjt.  Faugban^  who  was  to  have  argued  in  support 
of  the  demurrer,  admitted  that  unlm  the  court  should 
think  that  the  present  case  was  distinguishable  from  those 
which  had  been  decided  on  the  subject*  there  must  be 
judgment  for  the  defendant ;  and  he  mentioned  Jmmnp 
v.  Rvndall  (a),  where  it  was  decided  that  a  plaintiff  could 
not  convert  an  action  founded  on  contract  into  .tort,  so  as 
to  charge  an  infant;  and  Weall  v.  King  (£),  where  it  was 
held  that  a  declaration  in  case*  alleging  a  deceit  by  means 
of  a  warranty  made'  by  two  defendants  upon  2  joint  sale, 
was  not  supported  by  proof  of  a  contract  of  sale  and 
warranty  by  one  only,— the  action,  though  laid  in  tort, 
being  founded  on  the  joint  contract  alleged;  and  so  in 
Powell  v.  Lajton  </).  The  only  question  was,  whether 
the  allegation  in  the  second  count*  that  the  defendant 
mall  knew  his  mare  to  be  unsound,  varied  the  ease. 

Lord  Chief  Justice  Gibbs.*- The  cases  which  have 
been  alluded  to  clearly  shew  that,  where  the  substantial 
ground  of  action  rests  on  premises,  the  plaintiff  cannot, 
by  changing  the  form  of  action,  render  a  person  liable 
who  would  not  have  been  liable  on  his  promise.  This  is 
*  case  in  which  the  assumpsit  is  clearly  the  foundation 
of  the  action;  for  it  is,  in  fact,  an  undertaking  that  the 
horse  was  sound.  There  is  another  very  strong  case  in 
Rol.  Ai.  (d\  that  an  infant  is  not  liable  on  the  custom  of 
the  realm,  for  the  loss  of  goods  committed  to  his  care  as 
an  inn-keeper.  That  case  was  recognized  by  Lord  C.  I* 
HoH%  in  the  case  of  a  bill  of  exchange  (e),  where  it  was 
contended  that  infancy  was  no  plea  to  an  action  founded 
on  the  custom  of  merchants ;  the  court  held  the  plea 


(<0  8  T.  R.  335. (6)  12  East,  45«. (c)  SK  R.  S&. — 

($  Action  sur  Caje  (D)  3  j  fart  r.  Ankou*—~ CO  MM***  * 
Harrison,  Certh.  160. 


IN  THE  PtP*T-«EVE>rrH  YEAH  OF  GfcO.  III. 


487 


gbod,  Lord  Haft  observing  that  the  former  ease  was  still 
stronger.  With  respect  to  the  allegation  in  the  second 
count,  that  does  not  vary  the  case  from  that  of  Weall  v. 
King,  because  the  deceit  was  practised  in  the  course  of 
the  contract. 

The  rest  of  the  court  concurred. 

Judgment  for  the  defendant  (d). 

Mi".  Serjt.  Copley  was  to  have  argued  in  support  of  the 
plea. 


1610. 


Greek 
v. 

G&EBVMVK* 


(a)  See  also  Johnson  r.  Pie,  I  Keble,  906.Q13. 


MARTIN  V.  BOLD. 

Mr.  Serjt.  Onslow,  on  a  former  day  in  this  term,  moved 
for  a  rale  calling  an  Mr.  Poole,  the  deputy  sealer  of  writs, 
tosheiw  cause  why  he.  refused,  to  seal  the  writ  of  capias  ad 
respondendum  issued  in  this  cause,  the  same  having  been 
signed  by  the  filacer.  It  appeared  from  the  affidavit  of  the 
plaintiff's  attorney,  that  the  defendant  being  on  board  a 
ship  which  was  about  to  sail  for  the  West  Indies,  the 
plaintiff's  attorney,  on  the  18th  of  October  last,  the  feast 
of  St.  Luke,  received  instructions  from  the  plaintiff  to  sue 
the  defendant,  in  consequence  of  which  he  sued  out  a  writ 
of  capias,  indorsed  for  baU  for  £l5  and  upwards,  which 
was  signed  by  the  filacer  for  the  usual  fee,  and  which  the 
plaintiff's  attorney  then  carried  to  the  Seal  office,  within 
the  office  hours;  that  the  outer  door  of  the  office  was 
shut,  with  '  holidaf  written  upon  it;  that  on  knocking 
at  the  door,  Mr.  Poole,  who,  as  the  plaintiff's  attorney 
believed,  was  there  for  the  purpose  of  doing  business  for 

M  M2 


Thursday, 
Nov.  21, 

The  deputy 
sealer  of  writs 
being  at  his 
office  on  a  legal 
holiday  (St. 
Luke),  a  writ  is 
offered  to  him  to 
seal,  which  he 
refuses  to  do 
without  an  extra 
fee. — The  court, 
without  deciding 
on  his  right  to 
make  such  a 
demand,  held 
that,  at  all 
events,  his  re* 
fusal  to  seal  the 
writ  was  not  an 
offence  for 
which  they 
would  grant  an 
attachment. 


Bold. 
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1310.  those  who  would  pay  his  extra  charge,  immediately 

Marti*        opened  it,  when  the  plaintiff's  attorney  requested  him  to 
v.  seal  the  writ,  as  k  was  a  case  of  necessity,  offering  to 

pay  hinvany  sum  which  he  should  charge*,  but  that  Mr. 
Poole  refused  to  make  any  charge,  but  offered  to  seal  it, 
provided  the  .plaintiff's  attorney  would  pay,  voluntarily, 
the  accustomed*  fee";  but  this  the  latter  refused  to  do, 
in  consequence  of  which,  the  defendant  sailed  for  the 
West  Indies,  and  the  plaintiff  lost  the  opportunity  of 
recovering  his  debt. — The  following  cases  were  cited  in 
support  of  the  rule;  Figgins  v.  Willie  ta)%  Sparrow  i. 
Cooper  (*)';  Pater  v.  Croome  (c) ;  Worthy  v.  Palter'  (ij ;  and 
Tweeddale  v.  Fennell  (e),  in  which,  after  hearing  counsel 
on  both  sides,  it  was  ordered'by  the  court  of  JKsgV  ft**, 

•  that  Mr.  Robinson;  (the  clerk  of  the  declarations^  should 
r  return  the  sum  of  3s.  \d.y  claimed  by  him  as  a  fee  for 
4  opening  the  office  of  filing  declarations  in  that  court,  on 

*  the  29th  of  June  last,  claiming  the  same  as  holiday/ 
(being  the  fieast  of  St.  Peter  the  apostle).  On  that  occa- 
sion, Lord  Ellenborough  said  that  officers  might  keep  legal 
holidays,  but  must  not  be  allowed  to  sell  them.  A  rule 
nisi  was  granted. 

Mr.  Serjt.  Lens  and  Af r.  Serjt.  Vaughan  now  shewed 
cause. — The  real  question  was,  whether  the  feast  of  St. 
Luke  were  Such  a  holiday  as  Mr.  Poole  was  entitled  to 
keep.  It  was  among  those  enumerated  by  stat.  5  &  6 
Ed.  6,  c.  S,  and  as  long  as  that  statute  remained  m  force, 
it  could  not  be  said  that  the  officers  were  bound  to  attend 
on  that  day.  All  the  cases  which  had  been  cited,  except 
one,  had  turned  on  the  question,  whether  the  holiday 
were  to  be  found  in  that  act,  or  not.  In  Figp**  T- 
Willie  and  Sparrow  v.  Cooper,  the  question  was  on  St. 

(a)S  BL  1186. (ft)  Mid.  1314. (c)  7  T.  R.  336. — - 

id)  5  Taun.  180. (e)  K.  B.  THn.  56  Geo.  3.  Af.  8. 


Martin 
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Samaias,  which  was  not  a  day  mentioned  by  the  statute.  18(6. 

In  Pater  v.  Croomt)  the  holiday  claimed  was  the  29th  of 

Moy>  the  restoration  of  Charles  II.,  which,  to  be  sure, 

would  not  be  found  in  a  stat.  of  Ed.  6 :  So,  in  Worthy  v. 

PatUr,  where  the  question  was  as  to  Lord  Mayors  day. 

All  these  cases,  therefore,  proved  that  the  statute  was  the 

rule,  by  which  it  must  be  decided  whether  a  holiday  were 

legal  or  not.    As  to  the  order  made  by  the  Kings  Bench, 

in  Tweeddak  v.  Fennett,  that  only  decided  that  the  officer 

could  not  demand  an  additional  fee ;  here,  Mr.  Poole  was 

only  called  upon  to  say  why  he  did  not  seal  the  writ. 

The  Solicitor-Gmeral  and  Mr.  Serjt.  Onslow,  contra, 
admitted  that  Tnveeddede  v.  Fe/mell  weftt  no  further  than 
to -decide  that  the  officer  could  not  sell  a  holiday ;  but  it 
appeared  that  Mr.  Poole  was  at  his  office,  for  the  purpose 
of  doing  the  business  of  those  who  chose  to  pay  for  it. 
[Lord  C  J.  Gibbs. — You  may  assume  the -feet,  that  he 
was  ready  to  do  business  for  those  who  wouldsvoluntariiy, 
and  without  demand,  pay  for  it.]  That  was,  in  fact, 
selling  the  holiday,  and  making  a  profit  of  it;  whereas, 
they  contended,  be  was  bound  to  do  business  for  all 
alike.  The  holiday  was  intended  to  be  set  apart  for 
veligious  purposes,  and  not  to  be  made  a  subject  of  traffic. 
If  the  stat.  Ed.  6  were  to  be  taken  as  the  only  rule,  there 
would  be  many  other  days  on  which  officers  would  be 
entitled  to  abstain  from  business ;  for  in  many  cases,  not 
only  the  day  itself,  but  the  eve  of  it,  was  to  be  held  sacred. 
£Lord  C.  J.  Gibbs. — There  is  nothing  in  this  case  to  in- 
duce us  to  grant  an  attachment.  In  Figgins  v.  Willie 
the  court  were  of  opinion  that  the  officer  was  wrong,  and 
animadverted  upon  his  conduct;  but  they  went  on  to  say 
that  it  was  not  the  proper  subject  of  a  summary  appli* 
cation  to  the  court ;  that  the  attorney  should  have  paid 
the  fee,  and  got  his  writ  regularly  sealed,  and  then  have 
kought  his  action  against  the  officer  %o  try  the  right,  or 
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1810.         tare  complained  to  the  court  of  the  extortion*  -  So  inths 
j^*^  present  case,  there  is  no  ground  for  the  court  to  grant  an 

o.  attachment,  which  is  the  only  thing  we  could  do  on  this 

poLD.  application.]  There  was  no  necessity,  they  said,  to  carry 
the  motion  to  the  utmost  extent  of  the  terms,  of  it;  there 
had  been  cases  in  which  the  court  had  censured  their 
officers,  without  granting  an  attachment.  But  if  the 
court  did  not  possess  this  discretionary  power,  the  ques- 
tion still  remained,  whether  Mr.  Poole  had  ppt  abused  his 
power,  and  whether  this  were  not  the  proper  and  only 
way  of  bringing  k  before  the  court* 

Lord  Chief  Justice  Gibbs, — We  are  called  upon  to 
exercise  our  judgment  upon  the  conduct,  of  Mr.  iWs, 
who  is  cited  as  a  criminal  before  the  court  $  and  the 
question  is,  whether  he  have  been  guilty  of  any  crime; 
and  if  so,  whether  we  can  animadvert  upon  it  as  such. 
The  charge  made  against  him  is,  that  oa  the  feast  of  St 
Lute,  which  is  one  of  the  holidays  enumerated  in  the 
Statute  o£  Ed.  6.,  application  being  made  to  him  to  seal 
a  writ,  he  being  at  his  office,  he  refused  so  te  do;  and 
that  an  offer  being  then  made  of  any  sum  he  ooigbt 
charge,  he  refused  to  take  it  as  a  demand*  but  said  he  .was 
willing  to  seal  the  writ,  provided  the  fee  which  others. 
paid  on  similar  occasions  were  tendered  voluntarily  te  him* 
The  plaintiff's  attorney,  however,  seems  to  hate  stood  on 
a  point  of  etiquette,  and  insisted  that  a  formal  deaund 
should  be  made..  Without  going  into  the  rights  of  the 
parties,  I  will  say  thus  much ;  that  if  holidays  had  been 
instituted  merely  for  the  ease  of  the  officers,  I  should  say 
that  they  were  clearly  entitled  to  refuse  to  attend  without 
a  further  consideration  \  and  that  there  woald  be  nothing 
unlawful  in  their  attendance  for  such  further  oensideiatiofr 
But  holidays  were  originally  instituted  for  a  very  different 
reason,  viz.  that  they  might  be  set  apart  fqr  purposes  of 
devotion  $  an<J  according  to  that  intention,  neither  this 
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dor  any  other  business,  unless  of  the  greatest  importance* 
should  be  transacted.  Still,  however,  a  custom  has  existed 
for  this  officer  to  attend,  ami  to  require  an  additional  sum 
for  his  labour.  The  court  of  King's  Bench  has  said  that 
it  is  not  proper  that  such  additional  sum  should  be  taken, 
and  that  the  officers  shall  not  be  permitted  to  make  a 
traffic  of  holidays; — that  if  they  chuse  to  do  business  on 
those  days,  they  shall  do  it  as  on  any  other  day.  It  has 
been  urged  in  the  present  case,  that  because  Mr.  iW* 
was  at  his  office,  ready  to  seal  fot  others,  if  they  pud 
him  the  accustomed  consideration,  it  became  his  duty  to- 
sell  this  writ,  which  was  presented  to  him  without  any 
fee.  I  will  not  inquire  whether  that-  be  correct,  or  not ; 
but  the  present  application  is  against  Mr.  Ptole,  as  a 
criminal,  and  it  must  therefore  be  admitted  that  unless 
we  find  some  Criminality  m  his  conduct,  we  cannot  in** 
terfere.  Now  looking  to  the  former  practice,  this  holiday 
has  always  been  observed,  and  this  is  not  denied ;  nor  is 
it  pretended  that  he  could  have  been  called  upon,  if  he 
had  not  been  at  his  office  for  other  purposes.  This  hat 
been  the  uniform  practice,  and  also  to  purchase  his  labour, 
if  required.  That  may  be  wrong,  but  it  does  not  follow 
that  a  person  who  refuses  to  pay  the  accustomed  fe4  has 
a  right  to  have  his  business  done  without  paying  it. 
However,  I  will  not  inquire  into  that;  the  plaintiff  has 
his  remedy  by  action,  and  therefore  the  court  will  not 
interfere  against  Mr.  Poole ,  as  a  criminal,  because  he  has 
certainly  done  nothing  to  deserve  so  harsh  an  appella- 
tion. 

Mr.  Justice  Dallas.— I  am  of  the  same  opinion.  The 
question  is ,  not  whether  Mr.  Poole  was  entitled  to  an  ex- 
traordinary fee,  nor  whether,  if  he  had  taken  it,  he  would 
have  been  liable  to  an  action.  No  such  fee  was  received, 
and  it  is  therefore  reduced  to  the  simple  question,  whether 
fc  *W  bpund  to  jeal  %  writ  on  the  day  in  question.' 


1*10. 


Marti* 

0. 
Bold. 
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J 816.  Th*  depends  on  the  question,  whether  this  were  a  holiday 

^v*  or  not)  because,  if  it  were  a  holiday,  whether  for  the 

9.  purposes  of  religion,  or  for  the  ease  of  the  officer,  he  was 

fioiQi         not  bound  to  attend.    It  is  not  denied  that  this  was  2 

holiday;  therefore,  admitting  that  Mr.  Poole  ought  not  to  I 
have  been  at  his  office,  but  should  have  been  engaged  in  ' 
religious  duties,  what  business  had  the  party  applying  to  I 
be  there  himself  ?  It  is  said  that  he  only  re*»iyed  his 
instructions  from  his  client  on  that  day.;  but  I  canno* 
distinguish,  for  this  purpose,  between  the  attorney  and  ' 
bis  client.  Qn  the  other  hand,  if  this  were  a  holiday  is  I 
esq*  of  the  officer,  and  he  voluntarily  gave  up  his  time  to 
business,  it  was  a  harsh  measure  in  an  attorney  to  bring 
tjie  matter  before  the  court,  because  he  did  not  chose  to 
pay  the  fee  which  .was  asked  for  the  extra  labour  of  the 
officer.  I  think  Mr.  fooU  has  shewn  sufficient  cause 
against  the  rule,  an^  that  he  does  not  stand  before  the 
<purt  }n  the  light  of  a  criminal. 
.  Mr.  Justice  Park. — There  is  no  doubt  as  to  the  juris- 
diction of  the  court  over  their  officers,  but  there  must  be 
a  sufficient  ground  for  their  interference.  The  ground 
of  the  present  application  is,  th*t  on  the  feast  of  St.  I^» 
'  Mr.  Poole  refused  to  seal  a  writ  which  had  been  sued  out 
by  the  plaintiff*,  Jn  order  to  subject  him  to  an  attach- 
ment, he  must  be  mad?  out  to  be  a  criminal.  Now  there 
is  no  doubt  that  he  would  not  have  been  bound  to  open 
the  office,  if  he  had  been  at  his  own  hpme.  But  being 
at  the  office,  he  refuses  to  sesjl  the  writ  without  an 
additional  fee,  which  is  withheld  on  the  ground  of  ex- 
tortion. What  extortion  is  there,  or  what  is  there  un- 
reasonable! in  his  demanding  a  fee  for  doing  what  he  was 
not  bound  to  do  ?  In  all  the  cases,  the  distinction  has 
been  taken  between  holidays  in  term  time,  and  those  in 
vacation.  In  term  time,  the  officers  are  supposed  to  be 
pyery  day  in  ajurt,  sitting  at  the  feet  of  the  CbUfJustkC) 
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and  that  is  the  reason  given  by  Mr.  Justice  Black  stent  1816. 
in  Sparrow  v.  Cooper  for  tjie  distinction.  The  case  of  xjT^ 
TweedJale  v.  Fennett  was  on  the  feast  of  St.  Peter,  but  v. 

tj*at  is  not  a  dies  nan  juridicusy  and  the  King's  Bench         BoL9* 
would  not  permit  the  officer  to  sell  it  j  but  they  did 
sot  censure  him,  they  only  ordered,  him  to  refund  the 
fee. 

Mr.  Justice  Burro  itch. — I  have  listened  to  this  case 
with  great  anxiety,  to  hear  whether  there  was  any  ground 
of  complaint  against  Mr.  Poole,  as  a  criminal  \  but  that 
cannot  be,  ynless  he  has  committed  some  breach  of  a 
known  and  established  duty.  That,  however,  he  has 
not  done ;  and  it  is  npt  because  he  has  attempted  to  get 
a  doueeu  r,  to  which  he  is  not  entitled,  that  he  is  to  be 
attached  as  a  criminal.  He  was  not  bound  to  attend  on 
this  day ;  and  though  we  know  that  a  great  deal  of  busi- 
ness is  done  in  many  offices  on  holidays,  it  has  never 
been  contended  that  an  officer  is  bound  tp  take  in  busi- 
ness on  those  days.  No  money  has  been  taken ;  if  there 
had,  the  plaintiff*  might  perhaps  have  brought  an  action 
for  it ;  and  so  he  might,  if  the  officer  had  been  guilty  of  a 
known  breach  of  duty.  If,  however,  he  could  not  sup- 
port an  action  against  him,  how  could  he  move  for  an 
attachment  ?  If  he  could  maintain  an  action,  let  him 
resort  to  it. 

Rule  discharged, 
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1816. 


Thursday,  powell  and  others  v.  rich. 

Nov.  ?i. 

Where  a  rule  to  Mr.  Serjt.  Best  shewed  for  cause  against  a  rule,  which 
fromg^tRtoBnU€  had  been  obtained  h7  Mr- Serjt.  Copley,  to  change  the 
has  been  dis-        venue  from  London  to  Warwickshire  on  the  usual  affidavit, 

|,SSs°unl.he  that  the  action  was  for  g001*5  sold  and  delivered;  that 

dertakingtogive  the  orders  for  them  were  received  at  Atherstone>  in  the 

(n*ac"prcK)f  of  county  of  Warwick,  by  the  plaintiff's  agents,  who  trans- 

lv?  de,ljC7 of  fflitted  them  to  the  plaintiffs,  at   their  warehouse^ 

which  the  Holborn,  in  the  county  of  Middlesex,  where  the  goods 

action  is  brought  were  ^cktA  and  delivered  to  the  carrier,  to  be  conveyed 

to  a  earner  in  C,  r  *  ,       • 

,  to  be  delivered  to  to  the  defendant  at  Atherstone.    He  therefore  undertook 

£  L?t!£fai  t0  PTe  tWs  M  »*erial  evidence  in  Middlesex,  by  which 
compliance  with  he  should  be  entitled  to  retain  the  venue  in  fLonht 
ing.    accor(j;ng  t0  tjje  ^jg  j^j  down  }n  3farfr  v.  .Mpw/fe  (j). 

Mr.,  Serjt.  Gy/gr  objected  that  the  mere  delivery  of 
the  goods  to  the  carrier  did  not  constitute  material 
evidence.  The  Chief  Justice,  however,  was  of  a  contrary 
opinion,  and  mentioned  a  case  from  recollection,  in  the 
time  of  Lord  Mansfield,  in  which  Mr.  Bear  croft  >  having 
dosed  his  case,  interrupted  the  defendant's  counsel,  who 
had  commenced  his  'address  to  the  jury,  in  order  to 
give  in  evidence  a  rule  of  court,  which  was  unnecessary 
for  the  support  of  his  case,  but  which,  he  said,  he  offered* 
in  order  to  satisfy  the  plaintiff's  undertaking  to  ghe 
material  evidence  (*). — This,  however,  was  merely  a 
gratuitous  discussion,  because  if  the  plaintifrs  should  not 
give  what  would  be  considered  material  evidence  at  the 
trial,  they  would  be  non-suited. 

Rule  discharged. 

(a)  Anti,  978.-= {I)  It  is  presumed  that  his  lordship  alluded  to 

the  case  of  JFatkint  v.  Towers,  2  T.  R.  Vjbt  where  the  rule,  which 
was  given  in  evidence,  was  for  paying  money  into  court,  and  bad 
been  obtained  after  the  discharge  of  the  role  for  changing  the  venue. 
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1816. 


LEE  V.  RISDOW.  Friday, 

Nov.  if. 

This  was  an  action  for  goods  sold  and  delivered,  and  An  action  for 

was  tried  before  Lord  Chief  Justice  GMs,  at  GuOdbaU,  gjftj dw^a 

at  the  sittings  after  last  Trinity  term,  when  it  appeared  «*  l»«  for 

that  the  goods  in  question  consisted  of  certain  fixtures,  Where  a  person 

which  the  defendant  had  agreed  to  take  of  the  plaintiff  pwchasedRoodt, 

°  *  ana  agreed  to 

for  £\2y  and  to  pay  for  by  a  bill  of  exchange  at  three  pay  for  them  by 

months;  that  a  bill  to  that  amount,  dated  the  12th  of  momhV  whi^h 
January  1816,  had  been  accordingly  presented  to  the  he  afterwards 
defendant  for  his  acceptance,  but  that  he  had  refused  to  ^j.  %emi{€ 
accept  it ;  and  that  the  action  was  commenced  on  the  12th  ^at  "J.actk|J 
of  February  following.     The  jury  found  a  verdict  for  the  wouldnot  He 
plaintiff,  subject  to  the  opinion  of  the  court,  whether  jlj^*  {jJPJJ1- 
an  action  for  goods  sold  and  delivered  would  lie  for  fixtures,  months ;  before 
Mr.  Serjt.  Best9  on  a  former  day  in  this  term,  moved  Jjjjjjjjjj  %£f9  lt 
to  enter  a  nonsuit  on  this  ground,  and  cited  Nktt  v.  heen  an  action 
Butler  {a)9  and  'Horn  v.  Baker  (*).    He  also  moved  on  the 
ground  that,  when  the  action  was  commenced,  the  time 
which  the  bill,  if  it  had  been  accepted,  would  have  had 
to  run,  was  not  expired ;  and  therefore,  that  the  action 
should  have  been  for  not  accepting.     The  Chief  Justiei 
at  first  doubted  whether  the  action  had  been  commenced 
before  the  expiration  of  the  three  months,  observing  that 
he  should  certainly  have  reserved  that  point  also,  if  the! 
fact  had  been  so ;  because  the  agreement  was  to  accept  a 
bill,  which^if  it  had  been  accepted,  could  not  have  beerf 
sued  upon  till  the  expiration  of  the  three  months.  It  after- 
wards appeared  that  the  date  of  the  bill,  and  the  time  of 


(a)  5  Etp.  Rep.  176.—— (b)  9  East,  115. 
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1816.         the  commencement  of  the  action,  were  as  above  stated, 
%T^  '        and  a  rule  nisi  was  granted  on  both  grounds. 
v.  The  Solicitor  General  now  shewed  cause,  and  as  to  the 

RisDoy.  j^^  pQ^  ^d  that  thp  present  c^e  was  not  affected  by 
that  of  Horn  v.  Baker  >  because  there,  the  question  was, 
whether  vats  and  stills,  fixed  to  the  freehold*  would  ps 
to  the  assignees  of  the  bankrupt,  as  goods  and  chatuk> 
within  the  stat.  21  Joe.  \>c.  Id,  1. 10  and  11.  [Lord  C  J. 
Gibbs. — I  think  it  is  a  waste  of  argument  to  be  getting  rid 
of  that  case,  because,  in  Nutt  v,  Butler,  Lord  ElUnhorwsh 
held  expressly  that  an  action  for  goods  sold  and  delivered 
would  not  lie  for  fixtures  $  on  the  principle,  I  suppose, 
that  as  soon  as  they  became  fixed,  they  were  part  of  the 
freehold.  It  might  be  in  the  power  of  the  tenant,  by 
disannexing  them,  to  turn  thpm  into  goods  and  chatteb 
again;  but  as  long  as  they  rqnspn  fixed,  they  form  %  put 
of  the  freehold,  like  trees  growing,  which,  when  cat 
<Jowp,  become  goods  and  chattels:  That,  I  apprehend, 
was  the  ground  of  Lord  Ellenborougb's  decision  J  There 
were  many  things,  the  Solicitor  General  observed,  which 
would  go  to  the  remainder-man,  as  heir-looms  for  in* 
Stance,  which  still  were  goods  and  chattels*  Fixtures 
were  not  so  annexed  to  the  freehold,  as  to  become  port  of 
it  $  for  though  fixed  up,  they  still  retained  the  character 
of  goods  and  chattels.  They  were  personal  property,  and 
would  go  to  the  executor : — If  wrongfully  retained,  trover 
would  lie  for  them,  or  else,  there  would  be  no  remedy 
lor  them ;  and  if  so,  they  must  be  goods  and  chattels. 

Mr.  Serjt.  Bat,  contri,  was  stopped  by  the  court,  who 
were  unanimously  of  opinion  that  this  action  could  not 
be  sustained  for  fixtures,  and  the  rule  was  accordingly 
made  Absolute  (a). 

The  second  point  was  not  decided. 

*     (•)  See  Elwet  v.  Mawi  3  EaU$  38, 
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Monday, 
Nov.  2b. 


COFFIN  V.  WALKER. 


This  was  an  action  for  goods  bargained  and  sold,  and  Goods  belong- 
goods  sold  and  delivered,  amounting  in  value  to  the  sum  an5  partly  to  B. 
of  £23 :  12/:  $d,  and  was  tried  at  the  last  assizes  for  the  arc  F*  °P J°f 
county  of  Northumberland,  before  Mr.  Baron  Woody  upon  hoase,  having 
the  following  admissions.  The  plaintiff  was  an  auctioneer,  Jjjj^  cn  ta!A  ** 
at  My/4  Shields,  and  the  several  articles  of  furniture,  name,  and  the 
for  the  value  of  which  this  action  was  brought,  were  ^i^^i]"15 
sold  by  auction,  by  him,  at  the  house  of  Mr.  John  Appleton>  the  property  of 
in  that  town,  on  the  25th  of  April  1816,  and  were  pur-  thehoiderofan 
chased  for  the  defendant  by  his  wife.    The  defendant,  acceptance  of -4.r 
l  •        i     ^  ,  i        r  a     t      t  r      ^        i  .  .    purchases  several 

being  the  holder  of  Applet  on  %  acceptance  for  £%  1,  which  of  the  articles, 

was  over  due,  settled  with  the  latter,  giving  him  credit  i^foJJJJ^K 

for  the  value  of  the  goods,  and  delivered  up  the  bill  to  part  of  them 

him.  A  demand  was  afterwards  made  of  the  amount  of  the  ^!?lan5wttle? 

goods,  on  the  part  of  the  plaintiff.  The  catalogue,  under  with  A-  for  the 

...     -  .  *  .  .  .      ,  amount;  Held 

which  the  goods  were  sold,  stated  them  to  be  the  property  that  the  payment 

oSAppleton,  and  contained  a  condition  that  each  lot  should  to  f'^?*!^** 

be  paid  for,  before  it  was  removed  from  the  premises,  auctioneer, 

The  goods  were  all  entered  at  the  excise  in  the  name  of  ^^jf^- 

Appleton,  but  two  of  the  articles,  which  were  sold  for  the  goods,  with- 

£rt  :  5s.%  were  in  fact  the  property  of  one  Appleby,  and  £^5^ 

not  of  Appleton;  but  no  notice  was  taken  at  the  sale  of  to  A.,  waapre- 
.  *  i.  e       »  e      v       i  •     •/*.  chided  from  re- 

that  circumstance.— A  verdict  was  found  for  the  plaintiff  covering  from  a, 

for  the  sum  of  J023 :  12/ :  fcf.,  with  liberty  to  the  defend-  the  value  either  of 

the  goods  which 
ant  to  move  to  enter  a  nonsuit,  on  the  ground  that,  as  he  had  been  the 

had  settled  with  the  apparent  owner,  the  plaintiff  could  JESffiwh ich 

not  sustain  this  action  against  him.  had  been  the 

Mr.  Serjt.  Bosanquet,  accordingly,  on  a  former  day  in  ProP*rty of  *• 

this  term,  obtained  a  rule  nisi  to  enter  a  nonsuit,  or  to 
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J  8 16.         reduce  the  verdict  to  the  sum  of  £VJ  :  5j.,  provided  the 
Copput        court  should  be  of  opinion  that  the  plaintiff  was  entitled 
v.  to  the  amount  of  those  goods  which  belonged  to  AppUj. 

A1KM"  Mr.  Ser}t.HuUock  now  shewed  cause  (*).  Hecontended 

that  it  was  not  competent  for  the  owner  of  the  goods  to 
settle  with  the  purchaser,  without  the  intervention  of 
the  auctioneer ;  in  other  words,  that  the  auctioneer  was 
the  only  person  who  could  claim  payment.  An  auctioneer 
was  not  a  bare  agent ;  he  was  answerable  for  the  duty, 
and  had  a  lien  for  the  amount  of  it,  as  well  as  for  the 
other  expences  incidental  to  the  sale :  He  must  therefore 
be  considered  as  more  than  a  mere  stakeholder ;  he  had, 
as  in  all  cases  of  lien,  a  special  property  in  the  goods  sold. 
That  proposition  had  been  established  in  this  court  in  the 
case  of  Williams  v.  Millington  (bj,  which  case  had  also 
decided  that  an  auctioneer  might  maintain  an  action  for 
goods  sold  and  delivered,  against  the  buyer,  in  his  own 
name.  Where  goods  were  taken  away  after  the  sale) 
without  paying  for  them,  it  furnished  a  new  contract;  for 
otherwise,  the  auctioneer  might  be  defrauded  of  thededuc- 
tions  which  he  was  entitled  to  make.  In  Cod  v.  Tajbr  (t\ 
the  taking  the  goods  from  the  master  of  a-  vessel,  by  the 
purchaser,  the  freight  not  having  been  paid,  was  holden 
t6  be  evidence  of  a  contract  on  his  part  to  pay  the  freight. 
That  case  had  been  recognized  by  this  court  in  Bd  v. 
Kymer  (</),  and  went  still  further  than  the  present  case} 
because  here,  the  purchaser  was  liable  to  the  auctioneer 
in  the  first  instance.  But,  if  not,  the  act  of  taking  the 
goods  away  created  a  liability.  [Mr.  Justice  Dallas.— 
There  is  no  evidence  of  the  time  of  delivery;  it  might 
have  been  months  afterwards.    Mr.  Justice  Burm$> 


(a)  Lord  C.  J.  Gibbs  was  absent  00  thk  day,  from  indisposition. 
<&)  I  H.  B.  81. (c)  13  East,  389.— r- W  AnQ,  voL  i.  p.  1* 
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The  only  question  is,  whether,  as  tie  goods  were  sold 
as  the  property  of  Apple/en's,  the  settlement  of  the 
account  with  him  were  not  sufficient.]    Then,  if  the 
verdict  could  not  be  sustained  to  the  full  extent,  at  least 
the  plaintiff  was  entitled  to  the  amount  of  the  goods 
which  were  the  property  of  Appleby.    On  what  principle 
could  Am  B.  take  the  proceeds  of  the  goods  of  C.  D.  to 
pay  his  own  debt  ?  What  answer  would  it  have  been  to 
an  action  by  Appleby  against  the  auctioneer,  that  the 
goods  were  stated  to  be  the  property  of  AppUtonf  And 
yet,  if  this  were  a  legal  payment  to  Appkton,  it  would  be 
an  answer.    The  defendant  must  establish  the  propo- 
sition, that  the  property  was  absolutely  transferred  from 
Appleby  to  Appletdtty  by  stating  it  to  be  the  property  of  the 
latter*      But  the  only  possible  consequence  of  such  a 
mistake  would  be,  that  the  purchaser,  if  he  had  sustained 
any  special  damage,  might  maintain  an  action  against  the 
auctioneer.    [Mr.  Justice  Dallas.    Another  circumstance 
is,  that  the  goods  were  entered  at  the  excise  in  the  name 
of  Appteton.]    That,  he  contended,  was  diverso  intuitu, 
and  made  no  more  difference  than  the  statement  in  the 
catalogue.    There  was  no  warranty  of  the  auctioneer  in 
the  catalogues  nor,  if  there  had  been,  would  it  have 
made  any  difference,  or  have  given  Appletott  stay  title  to 
the  goods  of  Appleby. 

Mr.  Serjt.  Boscmquet,  contra^  was  stopped  by  the  court. 

Mr.  Justice  Dallas. — This  action  was  brought  to  re- 
cover the  value  of  certain  goods,  sold  to  the  defendant 
by  the  plaintiff;  who,  it  is  contended,  had  a  special  pro- 
perty in  them,  in  his  character  of  auctioneer,  which 
entitles  him,  exclusively,  to  demand  payment.  The 
goods  were  all  entered  at  the  excise  as  the  property  of 
AppUt&*%  and  it  is  admitted  that  they  wire  sold  as  such. 
The  defendant  became  a  purchaser  of  part  of  them,  in* 
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1816. 

COPPIK 

Walks* 


duced,  probably,  by  his  being  the  holder  of  a  bill  of 
AppUton>  and  supposing  therefore,  that  he  should  be  eot 
titled  to  set  it  off  against  the  amount  of  his  purchase. 
So  far,  therefore,  it  would  be  gross  injustice  to  make  the 
defendant  liable  to  the  present  demand.  But  be  bought 
them  under  the  plaintiff's  representation  that  the  goods 
belonged  to  AppUton,;  and  further,  he  could  only  have 
taken  them  away  by  the  plaintiff's  consent,  which  he  did, 
without  having  any  demand  made  upon  him  by  the 
plaintiff,  for  his  expences.  The  plaintiff  is  therefore 
concluded  by  his  own  act. 

Mr.  Justice  Park.  There  is  nothing  in  the  present 
cas~e  which  breaks  in  on  that  of  Williams  v.  Mi&ngUn* 
The  great  object  in  that  case  was  to  settle  whether  an 
auctioneer,  being  a  known  agent,  could  sustain  an  action 
in  his  own  name;  and  this  court  decided  that  he  might, 
by  virtue  of  his  special  property  in  the  goods.  But  hm$ 
the  only  question  is,  whether  the  plaintiff,  by  his  own 
acts,  and  by  his  declaration  contained  in  the  catalogue, 
have  not  done  what  is  inconsistent  with  his  present 
claim.  He  sells  the  goods  at  Appletoris  house,  as  Apfktmi 
property,  and  without  stating  that  any  part  of  them  did 
not  belong  to  him,  or  claiming  any  lien  upon  them.  He 
declares  in  the  catalogue  that  they  are  Appkt*ri$,  and 
enters  them  at  the  excise  in  his  name.  Having  thus 
acted  and  declared  to  the  public,  it  would  be  gross  injustice 
to  say  that  he  was  entitled  to  make  this  demand. 

Mr.  Justice  Buerough.  There  can  be  no  doubt  as  to 
the  justice  of  this  case.  The  fact  is,  that  the  defendant 
knew  of  nobody,  as  the  owner  of  the  goods,  except 
AppUton.  The  plaintiff  parted  with  them  without  any 
notice  to  the  defendant  that  he  had  any  claim  upon  them. 
They  were  therefore  sold  and  delivered  to  the  defendant, 
through  the  agency  of  the  auctioneer,  as  the  goods  of 
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Appleton.    It  would  have  been  very  different,  if  the  plain-  .    J  816. 

tiff  had  riven  the  defendant  notice  not  to  settle  with        ^  s^mJ 
°  Coppiv 

Rule  absolute.  W a  lkbr. 


COPPIN  V.  CRAIG.  Tuesday, 

Not.  26. 

This  was  an  action  under  circumstances  similar  to  the  So  though  there 
last,  except  that  there  had  been  no  actual  settlement  actual  settle- 
between  the   defendant  and  Appleton.    The  defendant  ment,  the  pur- 

chaser  was 
pleaded/r//,  non  assumpsit,  and  secondly,  that  the  plaintiff  entitled  to  set 

was  only  a  trustee  for  Appleton,  to  whom  the  goods  be-  £fmftom  JT* 
longed ;  and  a  set  off  of  a  debt  due  from  Appleton,  to  the 
amount  of  the  goods  purchased.    It  appeared  in  this  case 
also,  that  part  of  the  goods  purchased  by  the  defendant 
were  the  property  of  Appleby. 

Mr.  Serjt.  Copley  had  obtained  a  rule  nisi  to  enter  a 
nonsuit,  contending  that  there  was  no  essential  distinction 
between  the  two  cases;  that  though  the  issue  on  the 
special  plea  was,  whether  the  goods  were  the  property  of 
Appleton  or  not,  the  defendant  was  entitled  to  a  verdict 
on  the  general  issue,  and  that  the  plaintiff  was  estopped 
from  saying  that  the  goods  were  not  the  property  of 
Appleton; — and  that  if  the  defendant  were  entitled  to  a 
set  off  against  Appleton,  he  was  equally  entitled  to  it 
against  the  plaintiff. 

Mr.  Serjt.  Hulloei  now  shewed  cause,  and  attempted 
to  distinguish  this  from  the  foregoing  case,  by  the  cir- 
cumstance that  the  issue  on  the  special  plea  was  made 

VOL.  it.  N  N 
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1810. 

Corn* 

v. 
Craig. 
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out  for  the  plaintiff,  became  the  goods  were  not,  all,  the 
property  of  AppUton.  He  contended,  therefore,  that 
judgment  should  be  entered  for  the  defendant  cm  the 
plea  of  non  assumpsit  only,  and  for  the  plaintiff  on  the 
other  issue. 

Per  Curiam  (a):  If  Mr.  Baron  Wood  had  entertained  the 
same  view  of  the  case  which  we  have  of  it9  he  would  not 
have  received  evidence  to  shew  that  the  goods  were 
partly  the  property  of  Appleby;  because,  as  we  decided  in 
Coppin  v.  Walker  yesterday,  the  plaintiff  had  confessed 
them  to  be  the  property  of  AppUton ,  and  was  therefore 
precluded  from  controverting  that  fact.  In  effect,  there- 
fore, that  issue  was  made  out  for  the  defendant. 

Rule  absolute. 


(a)  Lord  Chief  Justice  Giblt  wis  not  in  court  when  this  cue  *» 

argued. 


Tuesday, 

Nov.  S& 


hancock  and  wife  v.  wilrm. 


In  an  action  for  This  was  an  action  for  defamatory  words,  spoken  of  the 

JfjSSf  plaintiff's  wife,  which  were  stated  in  the  fast  count  of 

wife,  the  words  the  declaration,  as  follows:  '  Hancock's  wife  is  a  great 

decoration  were,  *  tiief>  ■""!  ought  to  have  been  transported  seven  yean 

*  The  plaintiff's  <  ago ;  she  is  the  worst  that  ever,  came  into  a  town  \  she 

r thief, tndought  *  has  been  stealing  tea  from  IVairnurigbfs  shop,  and 

'toF*t£F    €  ^^s  hcr  p00**8  ***  k/  Thc  sec9ndcomt  ^ 

9  seven  years  ago  :* 

The  words  proved  were  '  she  is  a  bad  one,  and  ought  to  have  been  transported  *** 

years  ago/— Held  that  tile  words  proved  tiki  not  snpportthe  declaration. 
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the  words  to  have  beep,  '  JfancocVs  wife  is  a  grestf  thief,  l$J#. 

/  and  ought  to  have  been  .transported  seven  years  ago/      hAmcook 

There  were  other  counts,  varying  the  statement. — The  v. 

cause  was  tried  at  Tork,  at  the  last  assize?,  before  Mr.      w,^*# 

Baron  Woody  when  the  words  proved  were,  *  she  is  a 

1  damned  bad  one,  and  ought  to  have  been  transported 

'  seven  years  ago/ — There  appeared  to  have  been  some 

previous  conversation,  respecting  the  plaintiffs  wife  having 

stolen  some  tea,  and  the  learded  judge  was  of  opinion 

that  the  words  proved,  coupled  with  the  previous  con* 

versation,  were  sufficient  to  support  the  second  count,  and 

left  it  to  the  jury  to  say,  whether  the  defendant  did  not 

intend  to  charge  the  plaintiff's  wife  with  theft.    The 

jury,  accordingly,  found  a  verdict  for  the  plaintiffs. 

Mr.  Serjt.  Bulloch,  on  a  former  day,  obtained  a  rule 
nisi  to  set  aside  this  vfrdict,  and  enter  a  nonsuit,  on  the 
ground  that  none  of  the  charges,  alleged  in  the  decla- 
ration, had  been  proved;  and  that  the  words  which  were 
proved  were  not,  in  themselves,  actionable,  Lbecause  no 
punishable  offence  had  been  imputed,  and  the  charge  of 
a  mere  moral  delinquency  was  no  ground  of  action. 

Mr.  Serjt.  Copley  now  shewed  cause,  and  contended 
first,  that  the  words  proved  were,  in  substance,  the  same 
with  those  alleged  in  the  second  count,  and  that  the 
omission  of  the  word  '  thief  was  not  material.  It  was 
not  necessary  that  the  exact  words  should  be  proved  as 
hid ;  it  was  sufficient  if  they  were  intended  to  charge 
the  plaintiff's  wife  with  the  crime  alleged,  and  the  jury, 
taking  into  their  consideration  the  previous  conversation, 
had  found  that  they  were  so  intended.  But  secondly,  if 
the  court  should  be  of  opinion  that  the  jury  were  not 
warranted  in  drawing  that  conclusion,  he  contended  that 
the  words,  '  she  ought  to  have  been  transported  seven 
'  years  ago/  were,  of  themselves,  sufficient  to  support 

it  Ma 
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181(5.         the  action.    It  was  perfectly  clear  that  all  the  words 

Haycock      aNeg*d  nced  not  b*  proved ;  and  if  those  which  were 

v.  proved  were  sufficient  to  sustain  the  action,  it  was  of  no 

inter.       consequence  that  other  words  were  alleged.    He  cited 

Dime's  case  (a),  a?  directly  applicable ;  for  there,  the 

words  were,  *  if  you  had  had  your  deserts,  you  had  been 

•  hanged  before  now/  without  alleging  that  the  plaintiff 

had  committed  any  offence ;  and  it  was  held  that  the 

action  would  lie,  because  it  should  be  intended  that  he 

had  committed  an  offence,  for  which  the  penalty  of 

death  was  due  to  him*     [Mr.  Justice  BurroHgb.—Tht 

declaration  in  the  present  case  might  perhaps  have  been 

framed  so  as  to  meet  the  circumstances  ;  but  there  are  no 

allegations  or  colloquium.'} 

Lord  Chief  Justice  Gibbs. — The  question  is,  whether 
the  words  be  proved,  substantially,  as  stated.  The  words 
alleged  in  the  declaration  impute  theft  to  the  plaintiff1  s 
wife;  those  proved  are,  that  she  deserves  to  be  transported} 
now  in  the  judgment  of  the  speaker,  a  person  may  deserve 
to  be  transported,  who  has  not  been  guilty  of  any  crime 
which,  by  law,  would  subject  him  to  that  punishment. 
The  evidence,  therefore,  does  not  make  out  the  word* 
imputed  in  the  declaration. 

The  rest  of  the  court  concurred. 

Rule  absolute. 


(«)  Oro.  EL  ft. 


IN  THB   FIFTY  SEVENTH   YEAR  OF   GEO.  III.  505 


doe,  on  the  several  demises  of  Charles  hates,  henrt 

THOMAS  COLE  BROOK,  EDWARD  GROVE,  ELIZABETH  Tuesday, 

BUCKLEY,  widow,   RICHARD   HUDDLE8TON    POTTER,  Nov-  &• 

and  john  triphook  :  v.  richard  sturgbs. 

This  was  an  action  of  ejectment,  brought  to  recover  the  A.  bring  pos- 

possession  of  certain  premises  in  the  parish  of St.  Mary  JJjjJ„  f^J*8" 

le-bone,  in  the  county  of  Middlesex.    The  demises  were  term  of  years, 

severally  laid  on  the  2d  of  October  55  G*.  3,  for  the  term  SSStfeiSn 

of  five  years.    The  cause  was  tried  at  Westminster,  at  the  to  B.  for  his  life, 

third  sittings  in  Easter  term  last,  before  Lord  C.  J.  Gibbs,  and  appoints  B. 

when  a  verdict  was  found  for  the  lessors  of  the  plaintiff,  and  two  others, 

r  trustees  and  ex- 

subject  to  the  opinion  of  the  court  upon  the  following  ecutors  of  his 

„  _  _  will ;  with  power 

qaae#  to  B.  during  his 

Samuel  Hayes,  of  Petersham,  in  the  county  of  Surrey >  life,  and  to  the 

•  ,  ,   ,    .  •     e  **  .  survivors  of  the 

gentleman,  deceased,  being  possessed  of  the  premises  in  trustees  after  his 

question,  for  the  residue  of  the  term  of  ninety-three  years,  d,eceaw» }° lcase 
.  ,  *.   «,  ~      .      •  .  the  premises  for 

commencing  on  the  24th  of  June  1700,  by  his  will,  any  term  not  ex- 
dated  the  9th  of  May  1786,  devised  the  term  and  in-  o^ie^^At" 
terest,  which  he  should  be  possessed  of  and  entitled  to  A.%%  death,  B. 
in   the  said  premises  at  his  decease,  to  his  nephew,  0f  thePpremites, 
Samuel  Hayes,  (afterwards  the  Reverend  Samuel  Hayes)  and  grants  a  lease 
r  i  v-         j         i.         u     ur        c     u-  ofthemioC.  for 

for  so  long  as  his  said  nephew  should  live,  for  his  own  fourteen  years, 

use;  subject  to  the  rents,  covenants,°and  agreements  con-  Je'mii  fo^ort  - 
tained  in  the  original  lease:  And  after  the  decease  of  his  two  years,  reserv- 
said  nephew,  to  all  and  every  the  children  of  his  said  felftwl ex- 
ecutors, admini- 
strators, and  assigns;  contracting  in  his  own  name,  without  any  mention  of  the  other 
executors ;  and  appoints  by  will  other  trustees,  in  case  of  the  death  of  the  original 
trustees : — Held  that  these  acts  did  not  constitute  an  assent  by  B.  to  the  legacy,  and 
therefore,  that  the  lease  to  C,  having  been  granted  by  £,  in  the  character  of  executor, 
was  valid. 
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1810.         nephew,  and  to  John  Hayes,  the  son  of  his  late  nephew, 

JT^j         John  Hayes,  their  executors  &c,  as  tenants  in  common, 

Hayes        with  benefit  of  survivorship.    The  teftator  appointed  the 

»•  said  Samuel  Hayes  and  John  BucUey  the  elder,  and  John 

Buckley  the  younger,  trustees,  and  executors  of  his  will. 

The  will  contained  the  following  leasing  power: '  And  I 

1  do  hereby  give  and  grant  to  my  nephew,  Samuel  Hops, 

c  during  his  life,  and  to  die  fctirvivor  and  survivors  of  my 

'  trustees  after  his  decease,  full  power  to  demise  or  lease 

*  the  said  freehold  and  leasehold  messuages  or  tenements,1 
(in  which  latter  description  the  premises  in  question 
were  included)  '  with  thy ir  appurtenances,  to  any  person 
'  or  persons  he  or  they  shall  think  fit,  for  any  term  net 
4  exceeding  twenty-one  years  in  possession,  at  the  best  rent 

*  which  can  be  had  for  the  same,  subject  to  the  usual 
'  covenants  on  the  part  of  the  lessee  for  upholding  the 
'  premises  &c,  without  taking  any  gratuity  for  granting 
1  such  lease,  and  so  as  such  lessee  do  execute  a  counter- 

*  part  of  such  lease  or  leases.9 — The  testator  died  about 
the  month  of  September  1787,  possessed  of  the  premises 
in  question.  John  Hayes,  the  son  of  the  testator's  de- 
ceased nephew,  John  Hayes,  died  under  twenty-one. 
The  testator's  will  was  not  registered".  John  Bvetiq 
the  elder,  one  of  the  trustees,  died  about  the  month  of 
January  1795.  The  Rev.  Samuel  Hayes,  the  nephew, 
upon  the  death  of  the  testator,  took  possession  of  all  the 
property  devised  and  1>equeathed  to  him  by  the  said  will, 
and  among  others,  of  the  premises  in  question;  and  by 
indenture,  dated  the  9th  of  July  1791,  demised  the 
premises  in  question  to  J.  Gilmour,  his  executors,  &c> 
for  the  term  of  fourteen  years  and  one  quarter,  from 
Michaelmas,  then  next,  at  the  rent  of  -^36  per  annum% 
reserved  to  the  said  Samuel  Hayes,  his  executors  &c,  with 
the  usual  covenants  and  powers  of  re-entry,  and  with 
the  following  further  demise ; — '  And  this  indenture 
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'lastly  witnesspth,  that  in  consideration  of  the  said        .1810. 

f  J.  GUmour  performing  the  several  covenants  &c.  herein        d^S. 

'  contained,  the  said  Samuel  Hayes  hath  and  doth  lea$e         Hayes 

1  &c.  to  the  said  J.Gitmour*  bis  executors  &c,  the  prepus^s      STcaoss  . 

!  before  mentioned,  to  bold  the  same  from  the  26th  of 

'  December  1805,  for  the  further  term  of  forty-two  years ; 

'  the  said  J.  Gilmour,  his  executors  &o,  paying  to  the 

'  sfuxi  Samuel  Hayes,  bis  executors,  administrators,  and 

'  assigns,  the  yearly  rent  of  «?3Q,  and  a  further  yearly 

*  sum  of  £5,  during  the  last  granted  term,  as  rod  for 

€  the  rent  and  ground  rent  of  the  said  premises,  payable 

'  on  the  usual  quarter  days,  and  subject  to  the  same 

'covenants  &c.  as  are  hereinbefore  set  forth/ — The  Rev. 

Samuel  Hayes  made  the  contract  for  this  lease  in  hi* 

own  name  only,  and  without  any  mention  of  any  other 

person?  being  jointly  concerned  in  interest  with  him ; 

and  the  rent  of  J&86,  reserved  by  the  last-mentioned  leape, 

was  a  rack-rent  at  the  time  the  lease  was  granted.    The 

lease  had  been  registered,  and  the  interest  derived  under 

the  same  was  vested  in  Richard  Sturges,  the  defendant,  as 

a  purchaser  thereof  for  a  valuable  consideration.    The 

Rev.  S.  Hayes,  by  his  will,  dated  the  8th  of  November 

1795,  reciting  that  his  uncle,  the  original  testator,  had 

bequeathed,  after  the  death  of  the  Rev.  $.  Hayes,  the 

premises  in  question,  then  let  to  Mr.  GUmeur,  the  rent  of 

which  was  to  be  raised  £5  per  annum  at  the  expiration  of 

the  then  present  lew ;  and  that  the  original  testator  had 

appointed  trustees  for  that  property,  one  of  whom,  John 

Buckley  senior,  was  dead,  appointed,  as  far  as  he  was 

legally  empowered  to  do,  J.  Bate  and  J.  Trifheok  (one  Qf 

the  lessors  of  the  plaintiff)  joint  trusses' with  J.  Buckley 

junior,  for  the  security  of  the  property  bequeathed  by  his 

unde,  to  his,  the  Rev.  S.  Hayes's,  children.    The  Rev. 

S.  JJayes  died  about  the  month  oi  December  1195,  leaving 

three  children,  Richard,  Charles,  (one  of  the  lesson  of  the 
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1810*  plaintiff)  and  Elizabeth,  surviving  him.     Richard  assigned 

DoTi  k*8  **l*n*  ?***  °*  *e  Prem"es>  ^or  *e  remainder  of  the  said 

Hayes  term  of  ninety-three  years,  to  his  brother  Charles,  who 
Sturges.  therefore  claimed  two  third  parts.  Elizabeth  Hayes,  in  Maj 
1798,  intermarried  with  J,  Proby,  and  died  in  January 
1810,  when  her  husband  administered  to  her  estate  and 
effects,  and  by  will,  dated  the  5th  of  February  1810, 
directed  that  his  mother  might  enjoy  whatever  property 
should  devolve  to  him,  during  her  life,  and  that  at  her 
death  it  should  be  divided  equally  among  the  children  of 
his  sister,  and  appointed  H.  T.  Colebrock  and  E.  Grove, 
two  of  the  lessors  of  the  plaintiff,  executors  of  his  wilL 
He  died  in  March  1810,  leaving  his  mother,  who  was 
now  living.— John  Buckley  junior,  one  of  the  trustees 
appointed  by  the  will  of  S.  Hayes,  the  first  testator,  died 
in  December  1805,  having  appointed  Elizabeth  Buckley, 
widow,  R,  H.  Patter,  and  J.  Triphook,  three  of  the  lessors 
of  the  plaintiff,  his  executors.  J.  Bates,  appointed  a 
trustee  by  the  will  of  the  Rev.  S.  Hayes,  died  about  the 
11th  of  October  1809,  and  the  said  J.  Triphook  was  the 
surviving  trustee.  The  question  for  the  opinion  of  the 
court  was,  whether  the  lessors  of  the  plaintiff,  or  any  of 
them,  were  entitled  to  recover  the  premises  in  question, 
or  any  and  what  part  thereof.  If  the  court  should  be  of 
opinion  that  they,  or  any  of  them,  were  entitled  to  re- 
cover the  whole  of  the  premises  in  question,  the  verdict 
to  stand ; — if  only  part,  the  verdict  to  be  entered  up 
accordingly ; — and  if  no  part,  the  verdict  to  be  entered 
for  the  defendant. — The  case  came  on  for  argument  on  a 
former  day  in  this  term. 

Mr.  Serjt.  Copley,  for  the  lessors  of  the  plaintiff}  pre- 
mised that  the  question  was,  whether  the  Rev.  Samuel 
Hayes  took  as  executor,  or  as  legatee :  If  he  took  as 
legatee,  the  lease  granted  by  him  to  Gihnaur,  and 
assigned  to  the  defendant,  was  void ;  if  he  took  as 
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executor,  he  would  have  the  whole  of  the  property,  and 
might  convey  it  absolutely.  He  admitted  that  where  a 
term  was  conveyed  to  an  executor  for  life,  with  remainder 
over,  and  the  tenant  for  life  entered  generally,  without 
any  particular  circumstances  to  shew  that  he  entered  as 
legatee,  the  court  would  presume  that  he  entered  as 
executor :  Lampefs  ca$e  (a)  5th  resolution ;  Pannell  v. 
Fenn  (t)  \  Welcden  v.  Elkington  (c)\  Young  v.  Holmes  (*/);' 
and  Dyer  211,  pi.  59  $  besides  many  other  authorities. 
That  doctrine,  however,  was  confined  to  a  devise  for  life, 
with  remainder  over.  [Lord  C.  J.  Gibbs.  The  reason  why 
that  principle  is  confined  to  a  tenancy  for  life  is,  that  it  is 
the  duty  of  the  executor  to  dispose  of  the  assets  in  the 
course  of  administration,  to  pay  the  debts,  &o;  but  if  he 
enter  as  legatee,  he  might  be  guilty  of  a  devastavit.']  The 
question,  therefore,  was,  whether  the  Rev.  S.  Hayes  had 
elected  to  take  as  legatee.  As  to  that  point,  he  considered 
it  to  be  an  established  proposition,  that  though  there  were 
three  executors,  the  consent  of  S.  Hayes  alone  was  suffi. 
cient :  Rol.  M.  618,  {B.)pl.  2 :  *  If  there  be  two  execu- 
'  tors,  and  goods  be  devised  to  one,  he  may  assent  to  his 
(  own  legacy,  and  take  the  goods,  without  the  consent 
4  of  the  other.  1 1  H.  4,  84.'  It  would,  therefore,  be 
sufficient,  to  shew  that  he  alone  consented  to  the  legacy. 
It  was  also  clear  that  the  assent  might  be  either  express 
or  implied;  as  in  Lampef  sczse  above  referred  to.  So  in 
Garrett  v.  Lister  (*),  *nd  Ellis  v.  Osburne  (/).  [Lord  C.  J. 
Gibbs.  That  was  on  an  absolute  devise.]  Again  in  Paramour 
v.  Tardley  (g),  and  Wentvxrtb's  Law  of  Executors,  225, 
where  it  is  said  in  the  margin,  '  If  he,  by  will,  bequeath 
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(a)  10  Co.  47 '»  h. (t)  Cro.  EL  347. 1  Rol.  Ah.  Devise,  (D.) 

p.6l9. -(c)  Plow.  520. (d)  1  Str.  70. (e)  1  Lev.  25.— 

(/)  1  Rol.  Ah.  6*9-  (D.)  pi.  5.— (g)  Plow.  5U. 
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1816.         *it  to  J.  S.%  this  i$  an  election  to  have  it  as  legatee  j' and 
J^y**         cites  r.  37  El.    All  of  these  were  cases  of  assent  by  im- 
Hatbs        plication.    It  was  not  necessary  that  the  cnwtt  should  be 
-••  found  by  the  jury;  they  must  find  the  facts,  and  then  it 

was  a  question  of  law,  whether  they  amounted  to  an 
assent*  Then,  there  could  not  be  a  stronger  case  of  an 
implied  assent  than  the  present.  He  entered  immediately 
on  the  death  of  the  testator,  and  had  the  sole  and  exds- 
jsiye  possession  for  four  years,  at  the  end  of  wljich  time, 
he  granted  the  lease  under  which  the  defendant  held; 
contracting  in  his  own  name  only,  and  reserving  the  rent 
to  himself  alone,  to  the  exclusion  of  the  other  executors, 
who  could  have  maintained  no  action  on  this  demise: 
And  further#  which  was  very  strong  evidence  of  assent, 
snaking  the  rent  payable  to  his  executors  after  his  death, 
who  could  only  be  entitled  in  case  of  his  surviving  the 
other  executors;  and  even  to  his  administrators,  who 
could  in  no  instance  have  been  entitled,  if  he  took  as  ex- 
ecutor. [Lord  C  J.  GMs.  Nor  would  it  go  to  the 
administrators,  even  if  he  took  as  legatee,  because  he 
look  only  an  estate  for  life.]  If  he  died  in  the  middle  of 
a  quarter,  the  remaining  half  quarter's  rent  would  go  to 
his  administrators.  [Lord  C.  J.  Gitos.  That  is  only  by  a 
modern  statute,  and  it  would  be  too  much  to  say  that 
he  contemplated  that  event,  when  he  appointed  the  pro- 
perty to  go  to  his  administrators.]  Then,  his  appoint- 
jnent  of  other  trustees  and  executors  by  his  will,  though 
-nugatory  in  itself,  was  also  strong  evidence  of  his  intention 
jto  take  as  legatee.  On  the  other  hand,  there  was  not  one 
of  his  acts  which  was  consistent  with  his  character  as 
executor.  [Lord  C.  J.  GMs.  I  should  say  from  the 
evidence,  that  he  intended  neither  to  take  as  executor, 
nor  as  legatee;  for  his  acts  are  inconsistent  with  either 
character.    The  plaintiff  must  make  out  affirmatively, 


IN  THE  ttfrr-ttVBftTB  TEAR  Of  OBP.  III. 


611 


that  he  took  as  legatee ;  it  it  not  etmgh  to  say  that  his 
acts  are  inconsistent  with  hi*  character  of  executor.] 
There  was  only  one  act,  inconsistent  with  his  character 
of  legatee ;  which  was,  that  he  had  taken  upon  himself 
to  grant  a  larger  term  than  he  was  entitled  to  grant  under 
the  devise  to  him.  Bat  that  was  an  argument  relied  upon 
in  Paramour  v.  Yardfey,  and  applied  much  stronger  to  thfrt 
case ;  because  ftSim,*he  legatee  devised  away  thewhole  term 
of  seventy  years;  and  yet  the  court  held  that  as  she  had 
performed  the  charge  annexed  to  the  legacy,  by  educating 
the  testator's  children,  that  was  an  election  to  take  as 
legatee.  In  the  present  case,  the  legatee  had  a  power  to 
lease  for  twenty-one  years,  and  no  more ;  but  that  was 
only  that  he  could  not  bind  the  remainder-man ;  if  he 
had  lived  to  the  extent  of  the  term,  the  lease  would  have 
Wen  valid:  Besides,  the  lessee  had  his  remedy  over 
against  his  children  as  his  representatives.  These  argu- 
ments could  not  have  been  used  in  Paramour  v.  Tardley% 
because  there,  the  lepatee  had  only  a  definite  'term,  viz. 
till  the  testator's  son  came  of  age. 

Mr.  Serjt.  Hullock,  contra,  said  it  was  ihcumbent  on  the 
plaintiff  to  shew  a  fall  assent  to  take  as  legatee ;  because* 
when  a  term  was  cast  on  a  man  as  executor,  the  law  clothed 
him  with  that,  as  Ms  better  character,  till  it  was  divested 
out  of  him  by  that  of  legatee:  And  this  principle  was 
decided  by  the  case's  which  had  been  cited  by  way  of 
admission,  *by  the  other  side.  The  principle,  as  had 
been  suggested  by  his  Lordship,  was,  that  until  it  Iras 
ascertained  whether  there  were  assets,  if  the  executor 
entered  as  legatee,  he  might  be  guilty  of  a  devastavit.  If 
the  argument,  (bt  which1  the  plaintiff  contended,  were  to 
be  carried  to  its  full  extent,  no  executor  could  grant  a 
lease,  without  taking  upon  himself  the  character  of  legatee. 
In  Toung  v.  Holmes  above  cited,  the  legatee  had  paid  a 
legacy  <hirged  tin  the  term,  which  was  held  to  be  a 
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sufficient  assent;  and  that  case  shewed  that  there  gaust 
be  something  ultra  the  taking  possession  and  receiving 
the  profits,  to  prove  his  election  to  take  as  legatee.  In  all 
the  cases  which  had  been  cited  by  the  other  side,  there 
were  strong  and  distinct  circumstances  to  shew  such 
election.    The  case  of  Paramour  v.  Yardlej  was  very 
materially  distinguishable  from  the  present.    The  ques- 
tion there  was,  whether,  before  the  wife  had  conveyed 
the  term  which  she  affected  to  convey,  she  had  done  any 
acts  tantamount  to  an  assent  to  take  as  legatee.   The 
argument  did  not  turn  on  the  devise  made  by  her,  bat 
on  the  acts  previously  done  by  her.    So  here,  the  real 
question  was,  whether,  before  the  lease  was  made,  any 
thing  had  been  done  by  the  Rev.  &  Hayes  to  shew  that  he 
was  in  any  other  but  his  legal  character,  which  was  that  of 
executor.    Without,  therefore,  debating  on  the  effect  of 
his  *uill% — whether  that  would  have  amounted  to  an  assent 
if  it  had  been  made  before  the  lease,— -the  court  must 
decide  on  the  effect  of  the  lease  at  the  time  it  was  made; 
for  if  he  were  in  as  executor  at  the  time  of  making  the 
lease,  it  was  admitted  that  it  would  be  good.    There  was 
no  evidence,  before  the  lease  was  made,  except  the  mere 
entry;  and  if  his  entry,  which  he  must  have  made, 
whether  he  took   as  executor  or  legatee,  could  have 
been  considered  as  an  election  to  take  in  his  worst 
character,  the  cases  which  had  been  decided  on  the 
subject  could  never  have  arisen.    In  Garrett  v.  Listtr, 
the  question  was,  whether  a  declaration  that  he  took  as 
legatee  were  sufficient ;  and  in  all  the  cases,  there  were 
other   circumstances,  besides  the  mere  act  of  entry. 
Then,  as  to  the  lease  itself  j  in  Pannell  v.  Fenn,  above 
cited,  a  term  was  devised  to  two  executors,  both  of 
whom  entered,  generally ;  one  of  the  executors  sold  the 
term  to  the  plaintiff,  and  the  other  executor  afterwards 
sold  it  to  the  defendant ;  if  the  mere  act  of  entry,  or  of 
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granting  the  lease,  had  been  equivalent  to  an  election  to 
take  as  legatee,  the  defendant  would  have  taken  a  moiety, 
as  tenant  in  common  with  the  plaintiff}  but  the  court 
held  that  there  was  no  such  election,  and  that  the  first 
grant  disposed  of  the  whole  interest.  With  respect  to 
the  form  of  the  lease,  in  what  other  form  could  one  of 
several  executors,  assuming  a  liberty  to  convey,  have 
drawn  it?  With  whom  could  the  contract  have  been 
made,  or  to  whom  could  the  rent  have  been  made  pay- 
able, except  to  him,  his  executors  &c.  ?  No  notice  was 
taken  of  the  will  in  the  lease,  and  therefore,  if  any  in- 
ference were  to  be  drawn  from  it,  it  would  be  that  he 
did  not  consider  himself  acting  as  legatee;  because  in 
that  case,  he  would  have  recited  the  will,  and  have  drawn 
the  lease  conformably  to  the  power.  The  real  inference, 
however,  was  neither  one  way  nor  the  other,  and  then, 
as  it  was  not  sufficient  to  divest  his  legal  estate,  (which 
was  that  of  executor)  that  there  was  doubt  on  the  sub- 
ject, the  conclusion  must  be  that  the  lease  was  good. 

Mr.  Serjt.  Copley,  in  reply,  said  that,  as  to  the  form  of 
the  lease,  the  rent  might  have  been  reserved  to  the 
lessor  and  his  co-executors ;  that  in  Young  v.  Hdms%  there 
was  only  one  executor,  here  there  were  three,  one  of 
whom  only  had  entered ; — that  the  fcases  which  he  had 
cited  for  the  lessors  of  the  plaintiff  were  rather  for  the 
general  principle,  than  as  being  closely  applicable :  Those 
which  were  most  so  were  perhaps  Ellis  v.  Osburns,  and 
the  case  from  the  year  books  cited  in  tVentooorth. 

,   Cur.  adv.  vulu 

On  this  day  Lord  Chief  Justice  Gibbs  delivered  the 
judgment  of  the  court. — This  ejectment  is  brought  on 
six  several  demises,  but  as  we  are  of  opinion  that  the 
defendant  has  a  good  title,  by  virtue  of  the  lease  under 
which  he  claims,  it  is  unnecessary  to  consider  the  re- 
spective titles  of  the  several'  lessors  of  the  plaintiff.    It  is 


1816. 


Doe,rf. 

Hayes 

v. 

Sturgis. 
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MKJ.  evident  that  the  lease,  granted  to  GUmokr  by  the  Her. 
I^*^  tismutl  Hmjif,  and  under  which  the  defendant  claims, 
Hath  was  not  justified  by  the  leasing  power  granted  by  the 
tirvMBS.  ***!  °f  ^  °nginal  testator*  Samuel  Hayes.  If,  therefore, 
the  Rev.  Samud  Haps  be  considered  as  having  acted 
under  that  power,  the  lease  is  bad.  But  in  order  to  give 
effect  to  this  act  of  the  legatee,  to  whom  the  power  was 
granted,  it  is  necessary  that  the  executors  should  have 
assented;  for  unless  something  have  been  done  to  divest 
them  of  that  character, — unless  there  have  been  some 
assent  to  the  legacy,— the  legal  estate  remained  in  them; 
and  if  so,  this  lease,  having  been  granted  by  one  of  them, 
may  be  supported  without  reference  to  the  power,  which 
only  applies  to  them  an  the  character  of  legatees.  The 
question,  therefore,  is,  whether  there  have  been  any  assent 
to  the  legacy.  It  is  ta  be  observed  that  the  Rev.  Samd 
Hayes,  one  of  the  executors,  is  legatee  of  this  property 
for  life  only ;  and  the  law  is  clearly  settled  that,  where  as 
executor  ;takes  a  leasehold  fir  Ufa  only,  .his  entry  is  not 
a  sufficient  assent ;  but  if  the  devise  be  absolutely  to  him, 
entry  is  sufficient  j— and  this  is  the  material  distinction. 
In  the  former  case,  he  would  be  guilty  of  a^^twjfewfjiA 
the  latter,  he  would  not.  This- is  the  result  of  the  cases, 
a*  they  are  collected  in  1  Ret.  A.  tit.  Devise,  and  particu- 
larly as  laid  down  in  Lampet's  case,  and  Panmtlv.  Fm. 
Notwithstanding,  therefore,  the  entry  of  the  devisee  for 
life,  he  must  still  be  taken  to  have  been  in  as  executor, 
unless  he  assented  afterwards  to  take  as  legatee.  Iagree 
that  there  may  be  an  implied  assent,  and  that  it  is  not 
necessary  that  it  should  be  in  express  terms,  and  it  has 
been  contended  for  the  lessors  of  the  plaintiff,  that  there 
are  circumstances  in  the  present  case,  which  amount  to 
such  assent.  First,  it  is  said  that,  though  where  there  is 
only  one  executor,  his -entry  (being  a  legatee -for  lift) 
does  not  shew  an  assent,  yet,  where  there  are  several  exe* 
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coWrs,  and  only  one  enters,  that  fimfches  proof  of  an  UH*. 
assent.  We  are,  bovver,  of  opinion  that  Aerc  is  no  ix£"i 
foundation  for  Aaft  distinction  j  because  it  cannot  be  Hams 
taken  that  one  of  several  e*eoftors,  doing  that  which  he  Sruaos*. 
is  entitled  to  do  Without  the  concurrence  of  the  rest, 
furnishes  any  proof  that  he  means  to  divest  himself  of 
die  character  of  executor.  Secondly,  it  is  urged  that  he 
ffiade  die  fcfase  in  im  own  name,  and  that  that  was  an 
Went.  But  there  is  no  doubt  that  the  lease  was  good, 
though  made  <in  his  name  only,  and  though  there  were 
other  executors  5  and  therefore,  the  making  it  in  his  own 
name  was  no  proof  that  he  was  acting  as  legatee :  And-I 
will  even  admit  that  he  was  exceeding  his  power  of  exe- 
cutor 5  no  doubt  the  lease  conveyed  thee  legal  title,  and 
his  exceeding  his  power,  as  executor,  by  no  means  shears 
that  he  was  acting  in  the  character  of  legatee  5— he  must 
not  only  have  exceeded  his  power  in  the  former  character, 
he  must  also  appear  dearly  to  hate  been  acting  con- 
formably to  the  character  of  legatee.  Thirdlyy  the  lessors 
of  the  plaintiff  have  relied  on  the  circumstance  of  his 
reserving  the  rent,  not  only  to  himself,  bat  to  his  exe- 
cutors, administrators,  and  assigns.  Without  inquiring 
whether' he  was  authorized  to  do  so,  it  is  certain  that  a 
lease  so  made  was  no  more  conformable  to  his  character 
of  legatee,  than  of  executor.  There  is  no  case  which 
goes  so  far  as  to  decide  that  a  lease,  because  it  may  be 
exceptionable  wtth  a  view  to  the  lessor's  character  of 
executor,  is  an  assent  to  take  as  legatee,  unless  it  be 
made  conformably  to  the  term  granted  to  the  legatee. 
The  case  of  Paramtur  v.  Tardley  has  been  cited  from 
Pkwden  on  this  point,  to  shew  that  an  assent  may  be 
implied ;  but  there,  the  court  considered  that  the  act  of  edu- 
cating the  testator's  children  shewed  that  the  legatee  had 
assented  to  act  in  that  character*  So  in  Young  v.  Holtnes> 
it  was  held  that  an  entry  by  the  executor,  of  itself,  was 
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1810.  no  assent;  but  that  his  payment  of  a  sum  of  money, 

^£*\  charged  on  the  term,  was  evidence  that  he  had  assented. 
Hayes  The  principle  in  all  these  cases  is,  that  if  the  executor,  in 
Sturges.  administering  the  property,  do  any  act  as  legatee,  he  shall 
be  considered  as  having  assented ;  but  if  not,  though  what 
he  does  may  be  inconsistent  with  his  character  of  executor, 
he  shall  not.  In  the  present  case,  he  has  not  done  any 
such  act,  and  therefore  he  must  be  taken  not  to  have 
assented.  There  is  one  other  ground,  on  which  the  lesson 
of  the  plaintiff  have  relied,  and  which  is,  that  the  ex* 
ecutor  has  devised  the  property  by  his  own  will,  which,  it 
is  contended,  he  could  only  have  done  in  his  character  of 
legatee.  There  is,  however,  no  authority  for  saying  that 
a  devisee  for  life  only,  by  devising  over,  furnishes  any 
proof  that  he  takes  as  legatee.  A  case  has  been  men- 
tioned, as  cited  in  WentowrtW*  Office  of  Executors,  that 
if  the  executor  bequeath  the  term,  it  is  an  election  to  take 
it  as  legatee ;  I  have  not  been  able  to  find  that  case,  but 
at  all  events,  it  goes  no  further  than  the  case  of  an  absolute 
legatee.  In  the  present  case,  therefore,  though  there  are 
circumstances  in  his  will  which  may  shew  that  he  assented 
to  the  legacy,  there  is  nothing  from  which  it  can  be 
inferred  that,  at  the  time  of  making  the  lease,  he  had 
assented.  The  title  of  the  defendant  under  the  lease  b 
consequently  good,  and  the  verdict  must  be  entered  for 
him  accordingly. 

Judgment  for  tlie  defendant. 
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181(5. 


Doe,  on  the  demise  of  francis  goldsmith  cole,  v.        jJov^jS* 

JOHN  GOLDSMITH. 

This  was  an  action  of  ejectment}  brought  to  recover  A.  devises  all  his 

the  possession  of  certain  premises  in  the  parish  of  Ixworth !  ^"To  his  son 

in  the  county  of  Suffolk,  and  was  tried  at  Bury,  at  the  B.  for  life ;  and 

spring  assizes   1816,  before  Mr.  Baron  Wood,  when  a  diatcly  ;ifier  his" 

verdict  was  found  for  the  lessor  of  the  plaintiff,  subject  to  ?*?*•**• l?  ?ne, 
,  .    .  r    v-  l.-  i_    •         i  heirs  of  his  body, 

the  opinion  of  this  court,  on  a  case,  which,  in  substance,  in  such  shares  as 

was  as  follows:  '  he  should  .p. 

#  point;  and  inde- 

Fraticis  Goldsmith,  the  elder,  being  seized  in  fee  of  fault  of  such  heirs 

the  estates  in  question,  by  will,  dated  the  2d  of  March  fto^aSmm^ 

1793/ duly  executed  and  attested,  devised  as  follows : —  diateiy  after  his 
,r     .  .    i     .  *.        ,    /,.„      .,  <„  decease,  over: 

'  I  give  and  devise  unto  Francts  Goldsmith,  my  son,  all  Held,  that  the 

'  and  every  my  messuages,  houses,  lands,  tenements,  and  ?Jn"al  intention 

'  hereditaments,  whatsoever,  and  wheresoever,  be  the  was,  that  the 

«  same  freehold,  copyhold,  or  leasehold,  or  of  any  other  ^^ftS^1 

*  nature  or  tenure  whatsoever,' with  their  appurtenances;  an  indefinite 

'  to  hold  unto  him  and  his  assigns  for  and  during  the  heirs'of  B.  and 

*  term  of  his  natural  life;  and  from  and  immediately  therefore,  that fl. 
s  after  his*  decease,  I  give  and  devise  the  same  heredita-  tail'by  impli- 

*  ments  and  premises  unto  the  heirs  of  his  body,  lawfully  nation. 

*  to  be  begotten,  in  such  parts,  shares,  and  proportions, 
c  manner  and  form,  as  he  shall,  by  his  last  will  and 

*  testament,  duly  executed  as  the  law  requires,  or  in  and 
'  by  any  deed  or  writing,  to  be  by  him  executed  in  the 
'  presence  of  two  or  more  credible  witnesses,  give,  devise, 
'  direct,  order,  limit,  or  appoint:  And  in  default  of  such 
1  heirs  of  his  body,  lawfully  to  be  begotten,  then,  from 
c  and  immediately  after  his  decease,  I  give  and  devise  all 

*  my  said  real  estates,  hereditaments,  and  premises,  afore* 

VOL.  IT.  O  O 
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18  J  6,         c  said,  unto  John  Goldsmith,  my  son,  his  heirs  and  assigns 


Doe,  d. 


'  for  ever : — Upon  condition  that  the  said  John,  shall,  in 
"Cole  €  such  case,  pay  my  son  Charley  half  the  value  of  my 

Goldsmith.  '  sa"*  rea*  states.'  The  testator  then  gave  all  his  per- 
sonal estate,  after  payment  of  his  debts,  funeral  expences, 
&c.,  to  the  said  Francis,  he  paying  thereout  to  the 
testator's  sons,  John  and  Charles,  «£lOO  a-piece,  and  ^50 
a-piece  to  Charles  and  Henry,  the  two  sons  of  his  daughter, 
S.  R.,  deceased,  at  their  respective  ages  of  twenty-one^ 
and  he  thereby  charged  his  said  real  estates  with  the  pay- 
ment of  the  several  legacies,  in  case  his  personal  estate 
should  not  be  sufficient ;  with  power  to  the  legatees  to 
enter  and  distrain  for  the  same. — The  testator,  on  the 
28th  of  February  1799,  made  a  codicil  to  his  villi  by 
which  he  further  charged  his  said  estates,  real  and  per- 
sonal, with  the  payment  of  the  further  sum  of  £50  a-piece 
to  his  sons  John  and  Charles,  with  like  power  of  distress.— 
The  testator  died  in  November  1799,  and  Francis,  bis 
-  eldest  son  and  heir  at  law,  possessed  himself  of  the  free- 
hold estates,  so  devised  to  him,  and  also  of  the  personal 
estate,  which  was  sufficient  for  the  payment  of  the  debts 
and  legacies,  which  he  paid  accordingly.  The  said  Fmas 
married,  but  had  no  issue  by  his  wife.  After  his  mar* 
riage,  viz.  in  Trinity  term  1803,  he  suffered  a  common 
recovery  of  the  estates  devised  to  him  by  his  father's  will, 
to  the  use  of  himself  in  fee,  and  died  in  1813,  leaving 
his  brother,  John  Goldsmith,  the  defendant,  named  in  the 
will,  and  the  lessor  of  the  plaintiff,  his  natural  son  by  bis 
wife  before  their  marriage,  surviving  him.  Previously  to 
his  death,  he  made  his  last  will  in  writing,  dated  the 
1st  of  March  1813,  whereby  he  gave  to  his  wife  the 
liberty  of  living  rent  free  in  her  house  at  Ixwertb,  fa 
her  life;— and  subject  thereto  he  gave  and  devised  hi* 
said  house,  and  all  other  his  houses,  lands,  &c.  to  the 
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lessor  of  the  plaintiff,  by  the  name  and  description  of         jgjg, 
c  Francis  Goldsmith  Cole,  my  son,  or  reputed  son/  his  W^ 

heirs  and  assigns  for  even    At  his  death,  John  Goldsmith,  Q0'LEm 

the  defendant,  possessed  himself  of  the.  estates  mentioned  *• 

in  the  will  of  Francis  Goldsmith  the  younger,  the  same 
being  the  estates  also  devised  by  the  will  of  Francis 
Goldsmith  the  elder,  and  for  which  the  present  action 
was  brought.— The  said  Francis  Goldsmith  Cole  was  born 
in  August  179S,  between  the  periods  of  making  the  will 
and  codicil  of  Francis  Goldsmith  the  elder. — The  ques- 
tion for  the  opinion  of  the  court  was,  what  estate  Francis 
Goldsmith  the  younger  took  in  the  said  premises,  by  the 
will  of  Francis  Goldsmith  the  elder,  or  by  the  said  common 
recovery,  or  as  heir  at  law  of  Francis  Goldsmith  the  elder : 
If  the  court  should  be  of  opinion  that  Francis  Goldsmith  the 
younger,  at  the  time  of  his  death,  was  only  entitled  to  a 
life  estate  in  the  said  premises,  then  a  non-suit  to  be 
entered ;  if  they  should  be  of  opinion  that  he  was  entitled 
to  an  estate  in  fee-simple  in  the  said  premises,  then  the 
verdict  for  the  lessor  of  the  plaintiff  to  remain. — The 
case  came  on  for  argument  on  a  former  day  in  this  term. 
Mr.  Serjt.  Bios  set y  for  the  lessor  of  the  plaintiff,  admitted 
that  jF.  Goldsmith  the  younger  could  not  take  an  estate 
in  fee,  under  the  will\  because  the  charges  contained  in 
the  will  and  codicil,  which  were  only  the  ground  for  that 
proposition,  were  charged  on  the  estate,  and  not  on  the 
person  in  respect  of  the  estate :  But  he  contended  that  he 
took  either  an  estate  tail,  or  an  estate  for  life  with  a  contin- 
gency with  a  double  aspect ;  in  either  of  which  cases,  the 
recovery  was  sufficient  t<?  give  an  estate  in  fee,  by  destroy- 
ing the  estate  tail  in  the  one  case,  and  the  remainder  over, 
in  the  other.  If  it  had  been  a  devise  to  F.  G.for  his  life,  and 
after  his  decease  to  the  heirs  of  his  body  in  equal  shares, 
and  in  default  of  such  issue,  over,  the  court  would  hat* 
002 
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1816.  rejected  the  clause  relating  to  the  equal  distribution,  and 

w-*  would  have   given  an  estate   tail   simply,  in  order  to 

Cole  effectuate  the  general  intention  of  the  testator;  which 

»•  was,  that  John  Goldsmith  should  take  nothing  till  a  total 

failure  of  the  heirs  of  Francis*  The  question,  then, 
was,  whether  the  words,  ( in  such  parts,  &c.  as  Francis 
'  should  appoint/  varied  the  case.  He  cited  Dot  d. 
Candler  v.  Smith  (a),  Ds*  d.  Cock  v.  Cooper  (*),  and  Pierm 
v.  Vickers  (r ),  as  containing  expressions  not  more  consistent 
with  an  estate  tail  than  the  present,  and  to' shew  that  nei- 
ther such  expressions,  nor  the  limitation  of  the  estate  to 
the  life  of  the  first  taker,  would  prevent  the  court  from 
giving  an  estate  tail,  in  order  to  effectuate  the  general 
intention.  As  to  the  particular  words  of  this  limitation, 
there  was  no  provision  made  in  default  of  any  appoint- 
ment ;  and  it  appeared  doubtful,  whether  the  power  of 
appointment  controlled  or  interfered  at  all  with  the  nature 
of  the  estate.  In  King  v.  Mel  ling  (J),  the  testator  devised 
an  estate-tail  to  his  son,  but  with  a  power  of  making  a 
jointure  on  his  second  wife ;  and  it  was  argued  that  it  was 
only  an  estate  for  life,  because,  if  he  had  taken  an  estate 
tail,  he  might  have  made  a  jointure  without  any  express 
power  ; — Lord  Hale,  however,  against  the  opinion  of  the 
,  other  judges,  answered  that  a  tenant  in  tail  could  not, 

by  virtue  of  such  estate,  make  a  jointure  without  a  dis- 
continuance; and  the  judgment  of  the  rest  of  the  court 
was  afterwards  reversed  in  the  Exchequer  Chanter  if)* 
But  if  it  were  not  an  estate-tail  in  F.  Goldsmith,  he  should 
contend  that  it  was  for  his  life,  with  a  contingent  re- 
mainder to  his  issue,  if  he  should  have  any,— either  for 
/  life  or  in  fee  (the  construction  being  equally  favourable 
to  the  lessor  of  the  plaintiff,  but  as  the  issue  could  only 

(fl)  7  T.  R.  531. (b)  1  East,  22Q (c)  5  East,  548.-— 

id)  1  Pent.  214.  Sti. (e)  2  Lev.  58. 
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take  by  purchase,  he  should  rather  say  for  life  only) —  i8iG. 

and  in  default  of  issue,  that  is,  on  an  indefinite  failure  of         rT^ 
the  issue  of  Francis,  to  John.     It  was  scarcely  necessary  Cole 

to  state  that,  if  t\\e  first  were  a  contingent  remainder,  the  Q0LDg'MITH. 
second  was  so  likewise;  that  proposition  being  established 
by  Ludiington  v.  Kyme  (a).  Admitting  the  subsequent 
limitations  to  be  contingent  remainders,  the  case  of 
Burnsallv.  t)avy (b)  was  precisely  in  point.  Whether, 
therefore,  F.  Goldsmith  took  an  estate-tail,  or  an  estate 
for  life  with  contingent  remainders  over,  the  effect  was 
the  same ;  because,  in  either  case,  the  remainders  over 
were  barred  by  the  recovery,  as  in  Doe  d.  Gilman  v. 
Ehey  (c). 

Mr.  Serjt.  Copley,  for  the  defendant,  contended  that 
Francis  Goldsmith  took  only  a  life*  estate.  By  the  ex- 
pression, €  heirs  of  the  body,'  must  be  understood  either 
his  children  or  descendants ;  if  only  one,  he  would  take 
all,  if  more  than  one,  they  would  take  as  tenants  in 
common,  subject  to  the  appointment  of  F.  Goldsmith. 
If  the  devise  had  been  to  Francis  for  life,  and  to  his 
heirs  as  tenants  in  common,  with  nothing  more,  they 
would  have  taken  as  purchasers ;  and  then  the  particular 
intention  might  be  considered  as  overruled  by  the  general 
intent ;  but  that  principle  only  applied  where  the  estate 
was  given  over  on  a  general  failure  of  issue.  In  Pier  son 
▼•  Vickers,  Mr,  Justice  Laurence  asked,  by  way  of  interpo- 
sition, what  there  was  in  that  case  to  confine  the  words, 
c  in  default  of  such  issue/  to  issue  living  at  the  time  of 
the  first  taker's  death.  That  was  the  point  on  which  the 
whole  question  turned  in  the  present  case;  viz.  that  the 
failure  of  issue  was  limited  to  the  death  of  the  tenant  for 


(«)  Salk.  224.  1  Lord  Ray.  203.  3  Lev.  431. (b)  6  T.  R.  30. 

1  B.  &  P.  816. (r)  4  East,  313. 
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816.  life.  The  words,  €  from  and  immediately  after  bis 
ytr~\  s  decease,1  expressly  confined  it  to  that  period.  There 
Cole  was  a  distinct  designation  of  the  persons  to  be  appointed 

Goldsmith  **y  t*ie  tcnant  ^or  ^e*  wk«ch  was  not  the  case  in  Pierm 
v.  Victors.  The  expression,  '  in  default  of  such  bars  of 
'  the  body,9  shewed  that  the  testator  did  not  refer  to  an 
indefinite  failure  of  issue,  but  to  a  failure  of  those  who 
had  been  expressly  designated.  The  general  intention 
would  be  at  least  as  much  defeated  by  construing  this  to 
be  an  estate  tail,  as  an  estate  for  life  *  because  the  testator 
only  intended  that  the  lawful  children  of  Francis  should 
take,  which  intention  would  be  defeated  by  the  recovery. 
As  to  there  being  no  legitimate  children  in  esse,  it  wan 
he  said,  a  vested  remainder  in  John,  to  open  if  there  should 
be  any  issue  of  Francis.  The  true  distinction  was  that  hid 
down  in  Luddington  v.  Kyme,  fifth  resolution. 

The  court  said  they  would  take  time  to  look  into  the 
cases  which  had  been  cited. 

On  this  day,  Lord  Chief  Justice  Gibbs,  after  stating 
the  material  facts  of  the  case,  delivered  the  judgment  of 
the  court  as  follows : — The  lessor  of  the  plaintiff  contends 
that  Francis  Goldsmith  the  younger,  the  first  devisee^ 
takes  an  estate-tail  by  implication ;  and  further,  that  if  be 
do  not  take  an  estate  tail,  still  that  the  lessor  of  the 
plaintiff  would  be  entitled  to  the  premises,  under  the  will 
of  F.  Goldsmith  the  younger,  by  the  destruction  of  the 
contingent  estates;  for  he  insists  that  if  Fronds  GMsmitb 
do  not  take  an  estate  tail,  he  takes  an  estate  for  life 
with  a  contingent  remainder  to  the  children,  and  an 
executory  devise  over  to  John  Goldsmith;  that  this  being 
a  contingent  remainder  to  the  children,  the  devise  over  to 
John  is  also  contingent,  and  therefore,  that  the  recovery 
which  has  been  suffered  by  F  Goldsmith  destroys  both  the 
contingent  remainder  to  his  own  ^lyM^n,  and  tfeat  to 
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JoA*.~ The  defendant  insists  that  there  is  no  estate  tail         1810. 
to  be  implied  from  this  devise-,  that  F.  Goldsmith  the         j^Td 
younger  takes  only  a  life  estate  5  that  the  words,  <  heirs         Cols' 
1  of  the  body,'  are  not  nsed  as  words  of  succession,  but    Goldsmith. 
are  confined,  by  the  words  which  follow,  to  the  children 
of/1.  Goldsmith ;  that  they  only  take  a  life  estate,  because 
no  words  of  inheritance  follow  the  devise  to  them ;  and 
therefore,  that  the  devise  over  to  John  was  a  good  vested 
remainder  in  him,  subject  to  the  prior  estates.    The 
lessor  of  the  plaintiff  says  it  is  evident,  from  the  expres- 
sion, <  in  default  of  such  heirs  of  his  body,  then  from 
c  and  immediately  after  his  decease,  to  John?  that  till  the 
heirs  of  Francis  are  extinguished,  no  estate  is  given  to 
John  i  whereas  the  defendant  insists  that  that  clause 
relates  only  to  a  failure  of  the  issue  of  Francis  at  the  time 
of  his  death.    There  b  much  obscurity  in  the  case,  and 
it  is  perhaps  impossible  to  say  what  the  testator  really 
did  mean,  or  to  put  any  construction  on  the  devise  which, 
would  meet  his  intention.    But  it  is  now  established 
that  the  general  intent  shall  prevail,  though  the  particular 
intention  be  ever  so  express;  and  the  testator  never 
could  have  intended  that  the  estate  should  go  over,  till 
the  heirs  of  Francis  were  extinguished.    Whether  he 
understood  the  legal  effect  of  the  words,  '  heirs  of  the 
*  body,'  or  whether  he  thofcght  they  meant  all  his  heirs, 
we  cannot  take  upon  ourselves  to  say;  but  there  is  no 
doubt  that,  whatever  he  did  mean,  he  intended  that  all 
of  them,  considering  them  in  a  line  of  succession,  should 
be  extinguished  before  John  should  take  *  and  we  must 
take  the  legal  sense  of  those  words,  though  he  may  have 
made  a  mistake  in  the  use  of  them.    An  estate  tail  to* 
Francis  must  therefore  be  implied,  because  there  is  no 
other  way  to  perpetuate  the  succession  in  the  manner 
intended.    If  it  were  necessary  to  have  recourse  to  cases 
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IS  16.         for  the  support  of  our  .decision,  those  of  Doe  d.  Candler 

*~~  v.  Smith,  Doe  d.  Cock  v.  Cooper,  and  Pier  son  v.  Vtchn, 

would  be  abundantly .  sufficient ;  for  the  principle,  on 

Goldsmith,     which  .the  court  of  King}    Bench  proceeded  in  those 

cases,  was  the  ^same  which  we  now  adopt,  and  the  facts 

of  the  present  case  are  full  as  strong  as  in  those. . 

Verdict  for  the  lessor  of 
the  plaintiff  to  stand. 


Tuesday, 

Nov.  *6. 

Where  all  mat- 
ters in  difference 
are  referred  to 
arbitration,  ex- 
cept the  costs  of 
the  action,  and 
no  notice  is  taken 
of  the  c»m»  of 
reference,  the 
latter  are  not  in 
the  discretion  of 
the  arbitrator. 


STRUTT  V.  ROGERS. 

M  *•  Serjt.  Pell  had  obtained  a  rule,  calling  on  the 
defendant  to  shew  cause  why  a  writ  of  attachment  should 
not  issue  against  him)  for  non-payment  to  the  plaintiff  of 
the  sum  of  £lS:  t  :  7.».in  pursuance  of- an  award,  and 
also  of  the  further  sum. of  £l5.f  being  the  amount  of 
the  pr.othonotary's  allocatur  of  costs.  By,  the  terms  of  the 
submission,  the  arbitrators  were:  to  decide  upon  aU..matters 
in  difference  between  the  parties,  except  .the  costs  of  tbt 
actLn  or  suit,  which  were  vto  abide  the  event  of  the 
arbitration,  in  like  manner  as  if  the  cause  had  beqn  tr^' 
The  arbitrators  had  directed  that  the  plaintiff  should  pay 
the  costs  of  the  reference  on  receiving  the  award,  and 
that  the  defendant  should,  on  a  certain  day,  rep  ty  him 
two  thirds  of  them.  The  defendant,  however,  con- 
ceiving that  the  costs  of  the  reference  were  not.  in  the 
discretion  of  the  arbitrator,  tendered  to  the  plaintiff  the 
debt  awarded,  together  with  the  taxed  costs,  minus  the 
costs  of  the  reference;  which  tender  was  recused. 
Mr.  Serjt.  lest  now  shewed  cause,  and  cited  CanHtr  i* 
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Fuller  (a\  where  it  was  decided  that  arbitrators  cannot 
award,  the  costs  of  reference,  unless  power  be  expressly 
given  to  them  for  that  purpose.     In  Wood  v.  O*  Kelly  (t); 
it  was  decided  that, where  the  costs,  generally,  were  to 
abide  the  event,  that  included  the  costs  of  the  reference, 
as  well  as  those  of  the  cause ;  but  here,  the  general  word, 
costs,  had  not  been  introduced. 

.    Mr.  Serjt.  Pell,  contra,  contended  that  though  the  word 
costs  had  not  been  expressly  introduced,  the  effect  was 
in  principle  the  same..   All  matters  in  difference,  except 
only,  the  costs  of  the  cause>  were  to  abide  the  event  of  the 
suit.     No  notice  being  therefore  taken  of  the  costs  of  re- 
ference, they  remained  in  the  discretion  of  the  arbitrator. 
He  referred  to  Fitzgerald  v.  Graves  (c)9  where  the  arbi- 
trator directed  how  the  costs  of  the  reference  should 
be  paid.     [The  court,  however,  observed  that  it  did  not 
appear  in  that  case,  what  were  the  terms  of  the  refer- 
ence ]...... 

Lord  Chief  Justice  Gibbs. — This  is  an  application  for 
an  attachment,  for.  not  paying  a  sum  of  money -alleged 
to  have  been  awarded.  .  In  order  to  entitle  the  plaintiff 
to  succeed  in  his  application,  he  must  shew  that  he  has 
only  demanded  the  sum  due ;  for  if  he  have  demanded 
more,  he  cannot  sustain  it.  The  sum  awarded  compre- 
hends not  only  the  original  debt,  but  par:  of  the  costs  of  the 
reference.  The  sum  demanded  also  consists  of  these  two 
sums,  and  therefore,  if  that  do  not  appear  to  be  due,  the 
motion  cannot  be  supported.  If  the  award  be  void  in  law, 
there  is  nothing  due,  and  the  attachment  cannot  be 
granted,  and  the  party  may  avail  himself  of  it  in  shewing 
cause ;  which  distinguishes  it  from  shewing  cause  on 
matter  dehors  the  award.     Or  if  part  of  the  sum  awarded 


1816. 


Strutt 

*    V. 
ROCEES. 


(a)  Willes,  62. (6)  Q£asl,  436. (c)  6  Taun.  342. 
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1810.         be  not  due,  we  cannot  grant  an  attachment    The  terms 
g^^  of  the  submission  are* '  of  all  matters  in  difference,  except 

».  '  the  costs  of  the  action  or  suit ;'  and  the  question,  there* 

Hocus.  fore^  ^  wjietiier>  under  these  words,  the  arbitrator  could 
give  the  costs  of  the  reference.  It  is  contended  that  he 
could,  because,  the  costs  of  the  action  being  excepted,  rt 
follows,  as  it  is  said,  that  the  costs  of  reference  are  left  in 
the  arbitrator's  discretion  $  that,  generally  speaking,  unless 
the  costs  of  reference  be  excepted,  the  arbitrator  nay 
direct  how  they  shall  be  paid*  or  at  least,  that  he  has 
that  power  in  the  present  case,  because  the  costs  of  the 
cause  alone  are  excepted.  The  fallacy  of  the  argument 
is,  that  if  the  exception  be  taken  away,  it  does  not  lero 
the  costs  of  reference  in  the  arbitrator's  discretion.  If 
they  had  been  included  in  the  words  preceding  the  ex- 
ception, the  qualifying  clause  would  not  have  taken  them 
away ;  but  that  is  not  the  qase,  and  there  are  no  words 
which  authorized  the  arbitrator  to  give  them.  The 
substance  of  the  cases  cited  is,  that  where  parties  have 
agreed  that  the  arbitrator  shall  give  cost*,  generally)  they 
extend  to  the  costs  of  reference,  as  well  as  to  those  of  the 
suit  j  but  there  was  no  such  agreement  here,  and  I  there* 
fore  think  that  the  arbitrator  had  no  power  to  direct  hot 
they  should  be  paid. 
The  rest  of  the  court  concurred. 

Rule  discharged. 
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Tuesday, 

TALBOT  V.  HODSON.  Nor.  26. 

This  was  an  action  of  debt  on  bond,  payable  by  in$tal-  Where  the  attest. 

ments,  with  a  suggestion  of  breaches,  to  which  the  defend-  J^ndU  ca»cd  to 

ant  pleaded  nan  est /actum.   At  the  trial  of  the  cause  before  prove  the  execu- 

Lord  C.  J.  GiUs,  at  Guildhall,  at  the  sittings  after  last  states  that  he  was 

Trinity  term,  the  attesting  witness,  who  was  the  defendant's  Pot  Prwent  when 

*                               e  it  was  executed, 

sister,  was  called  to  prove  the  execution  of  the  bond,  and  other  evidence  is 

stated  that  she  believed  the  signature  to  be  the  defendant's  ^SSfSl 

hand-writing,  but  that  she  was  not  present  at  the  execu-  where  the 

tion,  and  that  she  did  not  think  there  was  any  seal  to  the  appears  on*the 

instrument  when  she  signed  it.    It  was  objected  for  the  bond,  to  which 

defendant,  that  as  the  subscribing  witness  had  sworn  she  affixed,  the  jury 

was  not  present  at  the  execution,  no  other  evidence  could  "ndinarr-!?tCuJn 

be  offered  to  prove  it ;  and  Pbipps  v.  Parker  (a)  was  cited  his  deed ;  though 

to  that  effect.     The  Chief  Justice,  however,  said  that  as  ^S^ddivered 

evidence  had  been  received  of  the  execution  of  wills,  it  as  his  act  and 

where  the  attesting  witness  had  denied  it,  it  might  also  Where  a  bond 

be  received  in  the  present  case;  and  that  the  proof  of  *  payable  hyin- 

•  ,       i  <-     j      i    .       f      •  .                   ~  .        r       \  atalmenta,tome 

the  defendant  s  hand- writing  was  sufficient  for  that  pur-  of  which  only 

pose.    The  defendant  then  undertook  to  prove  that  it  SftEia? 

was  not  sealed,  and  for  that  purpose  called  the  co-  for  the  whole 

obligor,  the  defendant's  son,  who  had  become  bankrupt,  ^°rt  will  not 

and  had  obtained  his  certificate,.    He  stated  that  the  interfere  to  give 

.,                       ,                  .jr.          o     t      .-.    ■  the  defendant  his 

bond  was  not  read  over  to  the  defendant,  that  he  did  not  costs,  under 

believe  the  defendant  knew  that  it  was  a  bond,  that  he  itoh,43  GJ°'?' 

9  c.  46,  *:  3;  the 

rather  thought  k  was  then  sealed,  but  that  it  was  not  penalty  being, 

delivered  by  the  defendant  as  her  act  and  deed.    His  JJ^e},cs,im 
Lordship  left  the  question*  as  to  the  sealing,  to  the  jury, 


(a)  1  Camp.  419. 


528 


CASKS  IN  MICHAELMAS  TERM, 


1816. 


Talbot 

v. 
Hodsov. 


telling  them  that,  though  it  should  not  have  been  sealed 
in  the  presence  of  witnesses,  yet  if  in  fact  it  were  sealed, 
it  was  her  deed,  and  might  be  proved  by  other  witnesses 
besides  the  attesting  witness;  but  reserving  the  question 
of  the  admissibility  of  other  evidence,  after  the  attesting 
witness  had  denied  the  execution,  for  the  consideration 
of  the  coUrt.  The  julry,  considering  the  degree  of  rela- 
tionship existing  between  the  witnesses  and  the  defend- 
ant, found  a  verdict  for  the  plaintiff. 

Mr.  Serjt.  Best,  on  a  former  day  in  this  term,  moved 
for  a  rule  nisi  to  enter  a  non-suit,  which  the  court,  rather 
from  deference  to  Lord  Ellenborough's  decision  in  Phipps 
v.  Parker,  granted. 

The  Solicitor-General  was  now  to  have  shewn  cause 
against  it,  but  the  court  called  on  the  defendant's  counsel 
to  support  it. 

Mr.  Serjt.  Best  and  Mr.  Serjt.  Copley  contended  that 
this  case  fell  precisely  within  that  of  Phipps  v.  Park*. 
[Lord  Chief  Justice  Gibbs.  It  is  surprising,  as  was  observed 
by  the  late  Lord  C.  J.  Mansfield,  that  among  the  very 
numerous  decisions  of  the  noble  and  learned  judge  who 
decided  that  case,  there  should  be  so  few  which  will  not 
bear  the  test  of  more  mature  consideration.  That  case, 
however,  does  appear  to  have  been  an  oversight,  and 
indeed-  it  has  been  overruled  in  a  case  of  FitxgerrM 
v.  Elsee  (a)].  The  present  case,  they  said,  was  dis- 
tinguishable from  the  latter,  because  here,  the  subscribing 
witness  had  not  merely  said  that  she  did  not  see  it  exe- 
cuted, but  that  she  did  not  think  there  was  any  seal  affixed 
to  it.  Nor  did  it  appear  that  there  had  been  any  assent 
to  the  execution ;  no  adoption  or  acknowledgment  of  the 
seal:  For  the  second  witness  had  said  that  it  was  not 
delivered  as  the  defendant's  deed.     It  was  material  to 


(a)  2  Camp.  63*. 
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consider  what  delivery  was  necessary.    When  a  deed  was  isi6. 

delivered  to  the  person  interested,  the  bare  transfer  was 


sufficient ;  but  where  the  delivery  was  to  a  third  person,  9m 

to  be  handed  over  by  him  to  the  person  interested,  there  Honao  w. 
must  be  an  express  declaration  that  it  was  the  <leed  of 
the  person  delivering  it.  Co.  Lit.  36  a. — Com.  Dig.  Fait, 
(A.  3,)  Here,  the  deed  was  handed  over  to  one  of  the 
persons  present,  but  nothing  was  said  by  the  defendant  as 
to  the  delivery  of  it  as  her  deed,  because  she  did  not 
know  the  nature,  of  the  instrument,  or  the  formalities 
which  the  law  required- 
Lord  Chief  Justice  Gibbs,— The  jury  thought  it  pro- 
bable that  the  sister  and  son  of  the  defendant  had  given 
a  false  colour  to  the  transaction,  in  order  to  protect  their 
relation.  The  defendant's  signature  was  proved,  there  was 
a  seal  on  the  instrument,  and  the  words  '  signed,  sealed, 
(  and  delivered/  on  it \  when,  therefore,  the  attesting 
witness,  whose  evidence  amounts  to  nothing,  was  put  out 
of  the  case,  it  was  still  a  question  .for.  the  jury,  whether 
they  could  infer  that  all  the  formalities  which  the  law 
requires  had  Been  complied  with.  I  think,  therefore,  the 
facts  were  properly  left  to  the  jury,  as  raising  the  question 
whether  the  bond  were  executed  or  not,  and  that  there 
is  no  reason  for  disturbing  the  verdict. 

Mr.  Justice  Dallas. — I  am  of  the  same  opinion.  It 
was  a  fit  question  for  the  jury,  and  they  haVe  decided 
upon  it. 

Mr,  Justice  Park.— The  point  reserved  was,  whether 
any  other  evidence  could  be  admitted  of  the  execution 
of  the  bond;  and  it  has  been  held  at  the  Old  Bailey, 
that  evidence  might  be  received  altundb. 
Mr.  Justice  Burrough  concurred. 

Rule  discharged. 
Mr.  Serjt.  Best  then  moved  for' a  rule  to  shew  cause, 
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why  it  should  not  be  referred  to  the  prothonotary  to  tax 
die  defendant  his  costs,  and  why  the  plaintiff  should  not 
be  disabled  from  taking  out  execution  for  the  sum  it- 
covered  by  him,  unless  the  same  should  fekceed,  and 
then  for  such  sum  only  as  the  same 'should  exceed,  the 
amount  of  the  defendant's  costs  so  to  be  taxed ;  and  wby, 
in  case  the  sum  so  recovered  should  be  less  than  the 
defendant's  costs,  the  defendant  should  not  be  entitled, 
after  deducting  the  sum  recovered,  to  take  out  execution 
for  such  costs.  He  moved  on  stat.  45  Geo.  S,  e.  46, 
/.  3.  (a),  on  the  ground  that  the  defendant  had  been 
arrested  for  the  sum  of  £550,  though  the  sum  of 
£141  :  10/.  only  vrts  due,  and  had  been  recovered. 
The  court  granted  a  rule  nisi. 

The  Solicitor-General,  on  a  subsequent  day,  shewed 
cause  against  the  rule.  One  question  was,  whether  this 
were  a  vexations  and  malicious  arrest ;  because  the  mere 

(a)  That  seetion  enacts,  *  That  in  all  actions  wherein  the 
/  defendant  shall  be  arrested  and  held  to  special  bail,  and  wberoo 

*  the  plaintiff  shall  not  recover  the  amount  of  the»som  for  which 
4  the  defendant,  in  such  action,  shall  hare  been  to  arrested,  8r& 

*  such  defendant  shall  be  entitled  to  costs  of  suit,  to  be  taxed 
'  according  to  the  custom  of  the  court  in  which  such  action  •hall 

*  have  been  brought ;  provided  that  h  shall  be  made  appear  to  die 
'  satisfaction  of  the  court,  upon  motion  to  be  made  in  court  lor 

*  that  purpose,  and  upon  hearing  the  parties  by  affidavit,  that  the 
'  plaintiff  in  such  action  had  not  any  resectable  or  probable  can* 
'  for  causing  the  defendant  to  be  arrested,  aud  held  to  special  bail 
4  in  such  amount  as  aforesaid,  and  provided  that  such  coort  *hau, 
'  thereupon,  by  a  rule  or  order  of  the  same  court,  direct  that  mca 
9  costs  shall  be  allowed  to  the  defendant;  and  the  plaintiff  shaH, 
'  upon  such  rule  or  order  being  made  as  aforesaid,  be  disabled  from 
r  taking  out  any  execution  for  die  sum  recovered  in  any  aiicb  actios, 
4  unless  the  same  shall  exceed,  and  then  in  such  sum  only  as  the 

*  same  shall  exceed,  the  amount  of  the  taxed  costs  of  the  defeadaat 
'  in  such  action :  And  in  case  the  aum  recovered  in  any  such  actios 
4  shall  be  less  than  the  amount  of  the  costs  of  the  defendant  so  w 

*  be  taxed,  that  then  the  defendant  shall  be  entitled,  after  dedaetiox 
'  the  sum  of  money  recovered  by  the  plaintiff  from  the  amount  of 

*  his  costs,  to  take  out  execution  for  such  costs  in  like  manner  aj 
'  defendant*  may  now,  by  law,  have  execution  for  costt  in  oWf 
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circumstance  of  recovering  a  less  sum  than  that  sworn 
to  was  not  sufficient.  In  strict  law,  however,  the  plaintiff 
had  a  right  to  his  judgment  for  the  whole  penalty,  though 
by  the  stat.  of  W.  &  M.  the  jury  were  to  assess  such 
damages  only  as  accrued  from  the  amount  of  the  instal- 
ments due.  The  judgment  remained,  and  the  plaintiff 
might  proceed  on  it  from  time  to  time,  by  suggesting 
further  breaches*  He  cited  Cammack  v.  Gregory  («), 
where  the  court  refused  a  similar  application,  observing 
that  as  the  judgment  was  for  the  penalty  of  the  bond, 
the  case  was  not  within  the  act,  which  only  gave  the 
court  jurisdiction  to  award  costs  for  the  defendant,  where 
the  plaintiff  should  not  recover,  according  to  the  real 
estimate  of  the  damages,  the  sum  for  which  he  had  held 
the  defendant  to  bail  without  probable  cause. 

Mr.  Serjt.  Best  was  called  upon  by  the  court  to  support 
the  rule.  He  contended  that  the  plaintiff  had  not  re- 
covered the  amount  of  the  sum  sworn  to,  and  that 
though  the  judgment  was  nominally  for  the  penalty,  it 
did  not  follow  that  the  penalty  had  been  recovered. 
That' which  was  recovered,  within  the  meaning  of  the 
legislature,  was  that  which  could  be  reduced  into  posses- 
sion,— that  which  was  effectually  recovered, — which  was 
only  the  amount  of  the  instalments  due.  The  statute 
was  intended  tQ  relieve  parties  from  the  ezpence  of  bring- 
ing actions  for  malicious  arrests ;  but  this  would  deprive 
them  of  that  relief. 

Lord  Chief  Justice  Gibbs. — I  would  not  have  such  a 
scandal  thrown  on  the  law,  as  to  have  it  supposed  that  par- 
ties are  at  liberty  to  arrest  for  what  sum  they  please.  But 
without  even  inquiring  whether  the  arrest  were  malicious 
or  not,  I  do  not  think  that  this  is  a  case  within  the  statute, 
because  the  plaintiff  has  not  recovered  less  than  the  sum 


18H5. 

Talbot 

v. 

HODfOV. 


(a)  10  East,  525. 
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sworn  to.    When  the  leg'siature  says  that  we  may  in* 

terfere   extrajudicially,   where  a  plaintiff  recovers  less 

than  he  arrests  for,  that  power  cannot  apply  to  a  case 

where  he  recovers  the  whole  sum  for.  which  he  arrests. 

We  do  not  decide  that  the  plaint  id7  was  entitled  to  arrest 

the  defendant  for  this  sum  *,  it  is  casus  omissus,  and  though 

perhaps  it  is  within  the  mischief  intended  to  be  remedied, 

it  is  not  within  the  words  of  the  statute. 

The  rest  of  the  court  concurred. 

Rule  discharged. 


Wednesday, 
Nov.  87. 


mart  bunn,  otherwise  mart  bunjv  cIiftoh,  and 
rebecca  bunn,  otherwise  rebecca  bunn  cuftok, 
v.  markham  and  others. 


In  order  te  con-   This  was  an  action  of  trover,  to  recover  the  value  of  t 

itituteagood  .  rr_.-i.jLi'  . 

quantity  of  India  bonds,  bank  notes  and  guineas,  as  a 


donatio  mortis  causa,  alleged  to  have  been  granted  to  the 
plaintiffs  by  Sir  Gervas  Clifton,  who,  for  many  yean 
before  his  death,  had  cohabited  with  Mary  Bunn,  one 
of  the  plaintiffs ; — Rebecca  Bunn,  the  other  plaintiff,  and 
John  Bunn,  being  the  fruit  of  that  connexion.    The  pro- 


donatio  mortis 
causd,  there 
must  be  an  ab- 
solute and  un- 
conditional de- 
livery of  pos- 
session to  the 
donee,  or  to 
a  third  person 
in  trust  for  him, 

which  possession  must  continue,  uninterrupted,  to  the  time  of  the  donor's  death. 
A.  believing  himself  to  be  on  his  death-bed,  desires  B.  to  fetch  from  a  chest  adjoining 
his  bed-room  three  parcels,  containing  India  bonds,  bank  notes,  and  guineas,  to  the 
amount  of  3830/.,  which  arc  counted  over  on  the  bed,  and  then  sealed  up,  directed  to 
C.  &  D.,  (D  being  A%  natural  daughter,  by  C.)  and  returned  to  the  chest,  the  kryof 
which  A.  keeps  in  his  possession,  till  his  death,  six  months  afterwards;  A.  reqnesting 
B.  to  see  the  property  delivered  to  C.  &  D.  at  his  decease,  and  observing  that  it 
ought  to  be  made  up  4000/.  That  addition  is  never  made,  but  on  the  same  day  with 
the  above  transaction,  A.  makes  a  codicil  to  his  will,  by  which  he  gives  £&#• 
4000/. — Held  l>',  ttiat  the  jury  were  warrjnted  in  finding  that  A.  intended  the  gift 
(supposing  there  had  been  a  good  legal  delivery)  to  l>e  absolute  and  unconditional ;  but 
Sdly,  that  A.  having  only  expressed  his  intention  in  favour  of  C.  &  D.,  and  having 
never  parted  with  the  possession,  there  had  not  been  such  a  delivery  as  to  constitute  a 
j$ood  donatio  mortis  causd.  , 
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perty  in  question  was  found  at  the  testator's  death,  by  his  1816. 

executors,  the  defendants,  wrapped  up  in  three  brown  £** 

paper  covers,  and  locked  up  in  an  iron  chest  at  Clifton-  v. 

ball,  in  Nottinghamshire,  the  testator's  seat,  together  with     Markham« 
his  will  and  other  valuable  property.     One  of  the  three 
parcels  contained  bank  notes  to  the  amount  of  £  11 00, 
and  was  indorsed,  c  for  Mrs.  and  Miss  Clifton,  £l\QO\f 
the  second  contained  three  India  bonds  for  £oQO  each, 
'  and  bank  notes  to  the  amount  of  £l25K  and  was  indorsed 
as  follows :  c  This  box  containing  bills  and  notes,  be- 
c  longing  to  Sir  G.  Clifton,  of  Clifton-hall  \  Mrs.  and  Miss 
'  Chfton,  March  7th  1 8 1 5,—  2225  -/—and  the  third  parcel 
contained  479   guineas,  and  was  indorsed,   'Mrs.  and 
c  Miss  Clifton,  504/    The  cause  was  tried  at  Guildhall, 
at  the  sittings  after  last  Trinity  term,  before  Lord  Chief 
Justice  Gibbs,  when  it  appeared  from  the  evidence  of 
John  Bunny  that  Sir  Gervas  died  in  September  1815,  aged 
seventy-one;  that  on  the  24th  of  March  previous,  Sir 
Gervas ,  being  then  confined  to  his  bed,  and  thinking 
himself  dying,  directed  his  son,  John  Bunn,  to  go  to  the 
iron  chest,  which  was  kept  in  a  closet  adjoining  his  bed- 
room, and  fetch  from  thence  the  parcels  containing  the 
property  in  question,  and  gave  him  his  keys  out  of  a 
drawer  by  his  bed-side  for  that  purpose ;  that  the  con- 
tents of  the  parcels  were  spread  out  and  counted  upon  the 
bed,  and  were  afterwards  tied  up  again  and  directed  in 
the  manner  above  stated,  and  then  deposited  in  the  chest, 
Sir  Gervas  desiring  the  witness  to  see  the  parcels  de- 
livered to  his  mother  and  sister,  on  his,  Sir  Gerva/s, 
death;  that  the   keys,  which  the  testator  was  always 
anxious  to  keep  in  his  possession,  were  then  sealed  up 
anda  returned  to  the  drawer,  in  order  to  be  delivered  * 

to  Sir  Gervas's  solicitor  in  case  of  his  death.    A  con- 
fidential servant  of  the  deceased,  who  was  present  dur- 
ing this  transaction,  confirmed  the  statement  of  John 
VOL.  II.  P  P 
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1816.  Bunn,  and  added  that  he  had,  himself,  often  heard  Sir 


Bunk 


Gervas  say,  both  before  and  after  this  transaction,  that 
"v"  "  the  property  so  deposited  was  for  the  plaintiffs,  and  ought 
If  arkham.  t0  te  n^fe  up  jg>4000,  of  which  it  wanted  .£112 :  1j.- 
This,  however,  was  never  done. — On  the  part  of  the  de. 
fendants,  Sir  Gervas'*  will,  dated  the  23d  of  May  1814, 
was  read ;  by  which,  among  other  things,  he  gave  all  the 
cash,  bank  notes,  and  India  bonds,  which,  at  his  death, 
should  be  found  at  ClifionJuJl,  to  trustees,  in  trust  for  his 
legitimate  daughter,  Mrs.  Markham.  It  was  also  proved 
that  on  the  24th  of  March,  above  mentioned,  Sir  Gemt 
sent  for  his  solicitor  from  Nottingham,  to  prepare  a  codicil, 
by  which  he  gave  the  plaintiffs  legacies  to  the  amount  of 
JP4000.  Upon  this  evidence,  his  Lordship  told  the  jury 
that  the  only  question  for  their  consideration  was,  whe- 
ther Sir  Gervas  intended  the  gift  to  the  plaintiffs  to  be 
absolute  and  unconditional,  or  only  provisional,  io  case 
he  should  be  prevented  by  death  from  adding  to  his  will; 
observing  that  his  never  having  made  up  the  £ 400ft 
though  he  lived  six  months  afterwards,  and  his  having 
given  the  plaintiffs  legacies  to  that  amount,  were  strong 
circumstances  in  favour  of  the  latter  supposition:— The 
question,  whether  the  delivery  were  sufficient  to  con- 
stitute a  donatio  mortis  causi,  was  a  question  of  law,  which 
his  Lordship  reserved  for  the  consideration  of  the  court. 
The  jury,  relying  on  the  testator's  frequent  declarations  in 
favour  of  the  plaintifis,  some  of  which  had  been  expressed 
after  the  codicil  was  made,  found  that'there  was  an  absolute 
intention  to  give  the  property  to  the  plaintifis,  and  returned 
a  verdict  for  them  accordingly. 

The  Solicitor-General,  on  a  former  day  in  this  term, 
moved  for  a  rule  to  shew  cause  why  this  verdict  should 
not  be  set  aside,  and  either  a  new  trial  be  granted,  00  the 
ground  that  the  jury  had  found  the  gift  to  be  absolute 
and  unconditional  against  the  weight  of  evidence ;  or  el* 


Markham. 
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a  non-suit  be  entered,  on  the  ground  that  the  delivery         1816. 
was  not  sufficient  to  constitute  a  donatio  mortis  causa.    A  B^ur 

rule  nisi  was  granted  on  both  grounds.  v. 

On  a  subsequent  day,  the  Chief  Justice  inquired  how 
East  India  bonds  were  payable ;  observing  that  bonds,  in 
general,  could  not  be  transferred  by  indorsement,  except 
in  equity.  Mr.  Serjt.  Bosattquet  stated  that,  by  a  recent 
statute  («),  they  were  made  transferable  as  to  their  Jtgat 
title,  and  payable  to  the  holder  like  Exchequer  bills.  In 
Snellgrave  v.  Bailey  (b\  Lord  Hardwicte  held  that  the 
equitable  interest  of  a  bond  would  pass  as  a  donatio  mortis 
eausi. 

Mr.  Serjt.  Best  and  Mr/  Serjt.  Bhsset  now  shewed  cause, 
and  contended  that  as  the  question  had  been  left  to 
the  jury,  whether  the  testator  intended  the  gift  to  be 
absolute  or  conditional,  and  as  they. had  found  that  the 
legacies  left  by  the  codicil  to  the  plaintiffs  were  cumutativi 
on  the  donation,  and  not  substitutional  of  it,  there  was  nd 
ground  for  granting  a  new  trial. — As  to  the  other  part  of 
the  rule,  by  which  the  defendants  sought  to  enter  a  non«* 
suit,  as  it  admitted  all  the  plaintiff*'  evidence  to  be  true, 
the  question  was,  whether  that  evidence,  in  point  of  law, 
were  sufficient  to  establish  a  donatio  mortis  eaus/tg  that  is, 
whether  there  had  been  a  sufficient  delivery.  In  a  late 
ewe  of  Sfratky  v.  Wilton  (c)f  the  circumstances  were  nor 
so  strong  as  in  the  present  case  $  for  the  testator  merely* 
said  to  the  plaintiff,  with  whom  he  lodged,  the  day  preced- 
ing his  death,  '  I  have  left  a  watch  at  A.'s,  fetch  it  away, 
'  and  I  will  make  you  a  present  of  it ;'  The  Chief  Justice 
expressed  an  opinion  that  it  was  a  good  donatio  mortis 
causdy  and  a  verdict  was  found  for  the  plaintiff,  which  was 
never  disturbed.  [Lord  C.  J.  Gibbs. — Do  not  rely  upon 
that  case ;  for  I  wrote  at  the  end  of  it  when  I  got  home, 

(a)  51  Geo.  3,  c.  64.  *.4. (I)  3  At.  214.— —(c)  Holt%%N.  P, 

Rep.  C.  P.  10. 
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1816.  c  Thfe  was  not  a  g0(Kj  jffitffo  mortis  causd,  because  there 

hv  n  *  was  no  absolute  delivery,  which  is  essential  to  complete 

M_    *'  €  it.'     What  I  threw  out  at  the  trial  I  said  improvident]?, 

ARK.H  A  M  • 

and  without  alluding  to  the  distinction  which  I  afterwards 
took.  I  gave  the  defendant  liberty  to  move  to  set  the 
verdict  aside ;  and  I  am  sure  that,  if  the  question  had  been 
considered  with  reference  to  the  nature  of  a  donatio  mark 
causa1  %  the  motion  would  have  been  made.  Mr.  Serjt.  Lens 
then  stated  that  the  reason  why  the  defendant  did  not 
move  was,  that  the  parties  had  agreed  to  carry  the  matter 
.  no  further.]  Then,  on  the  general  principle  of  law, 
they  contended  that  it  was  sufficient  if  there  were  such  a 
delivery,  as  shewed  the  donor's  intention  to  pass  the 
property  in  case  of  his  death *  and  that  it  was  not  neces- 
sary that  it  should  be  absolutely  banded  over  to  the 
donee,  'to  be  kept  in  his  possession  till  the  death  of 
the  donor.  The  definition  of  it  in  Just.  Inst.  Tit.  7,4 
donationibus,  concluded  thus  :  '  Et  in  summi  mortis  msi 
c  donatio  est,  cum  magis  se  quis  velit  habere,  quam  turn,  an 
'  donat ;  maguque  turn,  cui  donate  quam  baredem  sum! 
That  is,  the  donor  prefers  the  donee  to  his  heir,  but  he 
prefers  himself  to  the  donee ;  which  was  quite  incon- 
sistent with  an  absolute  possession  in  the  donee.  There 
could  have  been  no  question,  if  the  witness  had  deposited 
the  property  in  his  own  chest ;  then,  considering  the 
relation  of  the  parties,  it  was  very  natural  for  a  father  to 
take  the  custody  of  what  he  intended  for  the  benefit  of 
his  child.  In  Ward  v.  Turner  (a),  they  admitted,  it  was 
laid  down  by  Lord  Hardwicie,  that  an  absolute  delivery 
was  essential  j  but  that  doctrine  had  been  questioned,  by 
inference,  if  not  directly,  by  Lord  Loughborough,  in  Tale 
v.  Hilbert  (b)$  where  his  Lordship,  commenting  on  Lord 
Hardwicke's  decision,  says,   f  Perhaps  it  might  not  b# 


(o)  2  Fes.  431.——  (i)  £  Vt*.  Jun.  120. 
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*  difficult  to  conceive,  that  it  might  be  by  deed  or  writ-  1816. 
1  ing.     It  is  clear,  it  could  not  be  by  mere  parol,  because          j^t* 

*  saying  t(  I  give"  without  an  act,  does  not  transfer  the  ». 

'  property.     So  far,  I  concur  with  the  reasoning  in  Ward     MhKK*AM- 
'  v.  Turner:*  By  which  it  was  to  be  inferred  that  if,  from 
something  beyond  mere  words,  an  intention  appeared  on 
the  part  of  the  donor,  to  transfer  the  property  in  case  of  his 
death,  that  satisfied  the  legal  requisites.     Indeed  in  Ward 
v.  Turner i  there  was  no  question  as  to  what  degree  of  ap- 
propriation, or  what  form  of  delivery,  was  necessary ;  and 
whatever  expressions  might  have  escaped  Lord  Hardwkke 
in  his  judgment,  he  could  only  have  meant  that  more 
was  necessary  than  mere  words  ;  in  that  case,  there  was 
neither  a  delivery,  nor  any  thing  tantamount  to  it.     In 
Hawkins  v.  Blewitt  (a),  Lord  Kenyan  considered  that  the 
property  was  merely  delivered  over  for  safe  custody ;  and 
therefore,  what  his  Lordship  threw  out  on  that  occasion 
must  be  taken  with  reference  to  the  particular  circum- 
stances of  the  case.     In  Smith  v.  Smith  (b),  the  intestate 
lodged  at  the  defendant's  house,  where  he  had  furniture 
and  plate,  which  he  gave  by  parol  to  the  defendant's  wife. 
After  his  death,  his  representatives  brought  trover  for 
the  goods;  and  the  question  was,  whether  there  had 
been  a  delivery?  It  appeared  that  the  intestate,  when  he 
went  out  of  town,  used  to  leave  the  key  of  his  rooms 
with  the  defendant ;  and  Lord  C.  J.  Hardwicke  held  this 
to  be  such  a  mixed  possession,  that  the  law  would  adjudge 
the-possession  to  be  in  him  who  had  the  right,  and  the 
jury  found  for  the  defendant.    The  delivery  in  that  case 
was  not  near  so  strong  as  in  the  present,  because  there9 
the  donee  was  a  mere  servant  of  the  donor ;  here,  the 
property  was  separated,  sealed  up,  directed,  and  delivered 
to  the  donor's  son,  with  directions  how  it  was  to   be 

(a)  2  Esp.  JV.P.  Rep.  663. (b)  Sir.  965. 
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161 6.         applied  5  there  was  a  complete  transmutation  of  property, 
*   vT**  *OT  4^e  P01!**86  w^ich  he  bad  pointed  out.    As  to  its 

v.  being  deposited  again  in  the  donor's  chest,  and  die  key 

Mabxham,  delivered  to  him,  there  was  no  necessity,  they  contended, 
for  a  continued,  uninterrupted,  possession  in  the  donee,  or 
in  any  one  in  trust  for  him;  because  the  controul  of  the 
gift  rested  with  the  donor,  who  had  always  a  right  to 
revoke  what  was  only  a  contingent  interest  in  the  donee. 
The  seal  was  never  taken  off,  nor  any  other  act  done  to 
revoke  the  delivery.  The  direction  of  the  property, 
accompanied  by  the  other  acts,  might  almost  be  consi- 
dered as  a  testament  in  writing.  As  to  the  revocation 
of  the  gift  by  the  codicil,  that  had  been  put  very  forcibly 
to  the  jury,  and  they  had,  by  their  finding,  put  it  out  of 
the  question.  In  Miller  v.  Miller  (*),  the  testator,  on 
his  death-bed,  gave  his  wife  bank  notes  to  the  same 
amount  as  a  legacy  left  her  in  a  codicils  and  it  was  held 
that  the  donation  was  additional  to  the  legacy,  and  not 
substitutional  of  it. 

The  Solicitor-General 'and  Mr.  Serjt.  CopUy, <wifr£,  were 
stopped  by  the  court. 

Lord  Chief  Justice  Gibbs.  The  present  application 
was  made  to  the  court  on  two  grounds,  and  had  two 
different  objects  in  view.  First,  that  the  case  should  be 
-  sent  to  be  reconsidered,  because,  as  it  was  alleged,  the 
jury  had  not  drawn  a  proper  conclusion;  or,  uec*H), 
that  a  nonsuit  should  be  entered,  on  the  ground  that  the 
facts,  admitting  them  to  be  proved,  do  not  entitle  the 
plaintiffs  to  a  verdict ;  and  this  latter  point,  which  is  a 
mere  question  of  law,  was  reserved  for  the  consideration 
of  the  court.  The  former  question  depends  chiefly,  if 
not  altogether,  on  the  evidence  of  the  testator's  son  \  and 


(o)  3  ^.  jr.  356. 
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if  his  testimony  be  correct,— if  his  memory  havfcin  no  re* 
spect  failed  him,— the  verdict  was  certainly  right,  and  no- 
thing which  the  court  decide  to-day  will  detract  in  the 
slightest  degree  from  his  credit,  which  stands  perfectly 
unimpeached.    I  have  said  thus  much,  in  justification  of 
the  character  of  this  young  man,  which  is  his  most 
valuable  possession.  The  latter  point  involves  no  question 
as  to  credit,  but  depends  on  a  dry  question  of  law,  whether 
the  facts  proved  constitute  a  donatio  mortis  eausd.    That 
species  of  donation,  it  is  established  by  all  the  cases, 
cannot  exist  without  a  delivery.    The  facts  of  the  pre* 
sent  case  are,  that  the  property  was  taken  from  the 
testator's  chest  at  his  desire,  was  looked  over  by  him, 
was  sealed  up  in  three  different  parcels,  and  was  di- 
rected to  the  mother  and  sister  of  the  witness  \ — the 
testator  declared  that  he  meant  it  for  them,  and  directed 
the  witness  to  see  that  it  was  delivered  to  them  after  his 
death.    There  was  no  other  delivery  but  that.    The 
property  is  then  returned  to  the  testator's  chest;  and 
he,  with  an  anxiety  which  is  prominent  in  the  case, 
always  preserves  the  key  in  his  own  possession.    The 
question  then  is*  whether  this ,  be  such  a  delivery  as 
will  constitute  a  good  donatio  mortis  causd.    I  am  clearly 
.of  opinion  that  it  is  not,  and  that  a  full  and  complete 
delivery  is  necessary.    It  has  been  contended  that  a 
testator  may,  during  the  interval  between  the  delivery 
of  the  gift  and  his  death,  resume  possession  of  the  pro* 
perty.     Admitting  that  he  has  a  right  to  do  so,  which  I 
will  not  inquire,  I  am  of  opinion  that  if  he  do,  he  puts 
an  end  to  the  donation  •,  it  ceases  to  be  a  delivery.  There 
is  no  authority  to  shew  that,  after  delivery  to,  the  per- 
son in  whose  favour  the  gift  is  to  operate,  or  to  a  third 
person  in  trust  for  him,  the  donation  continues  in  force, 
if  the  donor  resumes  possession.    The  case  of  Smith  v« 
&"&£,  from  Strang**  is  loosely  reported,  and  very  little  is 
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Bonk 


been  of  opinion  that  there  was  a  sufficient  possession; 
v.  ~  but  it  does  not  appear  where  the  donor  died;  perhaps  he 

Markham.     ^j  out  Qf  town>  an(j  tnen  tjje  possession  would  have 

been  continued  up  to  the  time  of  his  death ;  but  all  the 
cases  tend  to  shew  that  the  effect  of  the  delivery  is  re- 
voked, if  the  possession  be  resumed.  If  it  were  necessary 
to  mention  any  authority  for  this  proposition,  that  of  Lord 
Hardivicie  is  expressly  in  point,  to  shew  that  the  resump- 
tion of  possession  is  a  destruction  of  the  gift.  For  in  Ward 
v.  Turner,  it  was  thought  expedient  to  argue  for  the  plain- 
tiff, that  if  the  property  were  restored  by  the  donee,  im- 
mediately after  possession  was  delivered,  that  would  not 
tend  to  defeat  the  gift.  His  Lordship,  however,  im- 
mediately rejects  that  proposition,  and  observes  that  such 
an  instantaneous  gift  and  taking  back  would  not  do,  and 
that  it  would  be  dangerous  to  admit  it.  With  this  view 
of  the  case,  seeing  that  delivery  is  necessary  to  complete 
the  donation,  and  admitting  that  the  testator  may,  when 
he  pleases,  resume  possession  at  any  time  before  his 
death,  I  am  of  opinion  that  there  must  be  a  perfect  con- 
tinued possession  in  the  donee,  frcm  the  time  the  gift  is 
made  till  the  death  of  the  donor ;  that  there  has  not 
been  that  possession  in  the  present  case ;  that,  therefore, 
no  property  passed  under  the  pretended  donation ;  and 
consequently,  that  a  nonsuit  must  be  entered. 

Mr.  Justice  Dallas. — I  am  of  the  same  opinion.  The 
facts  lie  in  a  narrow  compass,  and  the  result  of  them  is 
plain.  It  is  admitted  on  every  view  of  the  case,  that  a 
delivery  is*  necessary ;  the  only  question,  therefore,  is, 
whether  the  facts  proved  amount  to  a  perfect  delivery. 
It  is  said  that  this  was  a  delivery  to  a  third  person,  for  the 
use  of  the  donees*  Without  inquiring  whether  a  delivery 
to  a  third  person  be  sufficient,  I  will  assume  that  it  was 
made  to  the  witness  in  behalf  of  his  mother  and  sister. 
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Then  the  question  is,  whether  it  were  such  as  to  divest 
the  property  out  of  the  donor,  and  vest  it  in  the  donees. 
It  is  said  that  though  there  was  no  express  gift,  yet  the 
intention  which  the  donor  expressed  was  a  sufficient  de- 
livery; but  that  is  not  tantamount  to  the  words  €  1  givc>* 
because  the  bare  intention  is  revocable.  Then,  there 
was  no  transmutation  of  possession ;  for  the  property  re- 
mained in  the  donor's  ch&t,  who  did  not  even  give,  up 
the  key  of  it.  1  would  ask  whether  he  could  not  have 
taken  out  the  money  the  very  next  day ;  and  if  so,  he 
had  never  parted  with  the  possession.  All  the  facts, 
therefore,  tend  to  shew  that  there  was  hot  a  sufficient 
delivery  to  divest  the  property  out  of  the*donor. 

Mr.  Justice  Park. — I  am  also  of  the  same  opinion. 
Many  of  the  points  which  have  been  put  on  the  part  of 
the  plaintiffs  are  out  of  the  question.  It  is  unnecessary 
to  consider  how  the  case  would  have  stood,  if  the  witness 
had  locked  up  the  property  in  his  own  chest ;  nor  how 
far  the  expressions  of  judges  at  different  times  may  have 
been  carried.  It  must  be  admitted,  both  from  the  civil 
and  the  English  law,  that  a  delivery  is  necessary;  and 
even  in  Smith  v.  Smith,  the  Chief  Justice  expressed  himself 
of  that  opinion.  The  question  always  is,  whether  the 
facts  proved  amount  to  a  delivery.  In  the  present  case, 
the  facts  proved  not  only  furnjsh  no  proof  of  a  delivery, 
but  they  prove  expressly  that  there  was  none.  For  the 
testator  says  that  the  property  is  to  be  delivered  at  his 
death  $  and  then  he  resumes  the  possession,  and  keeps 
the  key  of  the  chest  in  which  it  is  deposited.  It  is  pro- 
bable that  it  might  have  been  intended,  under  certain 
circumstances,  for  the  plaintiffs;  but  there  appears  to 
have  been  no  more  than  an  intention. 

Mr.  Justice  Burrough  —Under  the  circumstances, 
the  witness  would  have  had  no  authority  to  deliver  the 
property  to  his  mother  and  sister ;  and  if  so,  there  cannot 
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have  been  a  complete  delivery,  for  the  purpose  of  a 
donatio  mortis  causi.  The  testator's  intention  in  favour  of 
the  plaintiffs  is  clear,  but  the  property  was  restored  to 
his  own  possession ;  and  all  the  cases,  as  collected  in 
Bum's  Ecclesiastical  Law,  shew  that  a  perfect  delivery 
is  necessary. 

Rule  absolute  for  a  nonsuit. 


Thursday, 
Nov.  29. 

A.  bets  twenty* 
five  guineas 
with  B.  on  a 
horse-race,  of 
which  C,  at  his 
own  request, 
stakes  ten.    A. 
wins,  and  pays 
C.  ten  guineas, 
in  the  expecta- 
tion of  receiving 
the  whole 
amount  of  the 
bet  from  B. 
B.,  however, 
dies,  and  A. 
never  receives  it. 
— Held  lb*  A. 
could  not  recover 
back  the  ten 

guineas  which  he 
ad  paid  to  C, 
because  he  could 
not  establish  his 
claim,  without 
going  into  proof 
of  the  illegal 
transaction,  in 
which  both  were 
equally  engaged. 


SIMPSON  V.  BLOBS. 

This  action  was  brought  to  recover  ten  guineas,  for 
money  advanced  to  the  defendant  under  the  following 
circumstances.  The  plaintiff  having  laid  a  bet  with  one 
Brograve  on  a  horse-race,  the  defendant  advised  him  to 
double  it,  and  offered  to  go  ten  guineas  with  him  on  the 
race.  The  plaintiff  accordingly  raised  the  bet  to  twenty* 
five  guineas,  and  having  won,  paid  the  defendant  the  ten 
guineas,  expecting  to  receive  the  whole  bet  from  Brograve, 
The  latter,  however,  died  insolvent,,  and  the  plaintiff 
never  got  any  part  of  the  money;  on.  which  he  brought 
the  present  action  to  recover  the  ten  guineas,  as  having 
been  paid,  as  he  contended,  on  a  consideration  which  had 
failed.  The  cause  was  tried  at  Guildhall,  at  the  sittings 
after  last  Trinity  term,  before  Lord  C.  J.  GMs,  when  it 
was  contended  for  the  defendant,  first 9  that  the  plaintiff 
had  paid  the  money  out  and  out,  and  therefore,  could  not 
recover  it  back  j  and  secondly,  that  whatever  might  have 
been  the  intention  of  the  parties,  the  original  transaction 
was  illegal,  and  therefore,  that  no  action  could  be  founded 
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•n  any  contract  growing  out  of  it.    His  Lordship,  on  the  1816. 

authority  of  Fmkney  v.  Reynous  (a),  and  Petre  v.  Hannay  (*),        s  ^^ 
let  the  cause  go  to  the  jury,  who  found  a  verdict  lor  the  v. 

plaintiff,  reserving  these  points  for  the  consideration  of 
the  court. 

Mr.  Serjt.  Masse*,  on  a  former  day  in  this  term,  moved 
to  enter  a  nonsuit,  and  cited  Mitchell  v.  Cockburne  (c)9 
Steers  v.  Lashley  (</),  Booth  v.  Hodgson  (*),  and  Aubert  v. 
Maze  (/).  The  Chief  Justice  observed,  that  these  cases 
Attaew  at  least  sufficient  doubt  on  the  subject  to  induce 
|KBe  court  to  grant  a  rule  tdsi%  which  was  granted  ac- 
cordingly. 

Mr.  Serjt.  Best,  on  a  subsequent  day,  shewed  cause,  and 
contended.^//,  that  there  would  be  some  difficulty  in 
saying  rjuft  the  bet  itself  was  illegal;  the  stat*  9  Ann.  c.  14, 
only-avoided  the  securities,  and  did  not  vitiate  the  con- 
tract. [Lord  C.  J.  Gibbs-  It  has,  however,  been  repeat- 
edly decided  that  it  does  avoid  the  contract.]  But  secondly, 
the  present  action  was  at  all  events  maintainable.  The 
plaintiff  was  not  affirming  the  transaction;  nor  was  there 
any  thing  illegal  in  His  paying  the  money  to  the  defendant. 
The  present  case,  he  said,  fell  precisely  within  those  of 
Ftuknej  v.  Reynous,  and  Petre  v.  Hannay  above  mentioned. 
The  principle  of  those  cases  was,  that  where  the  offence 
relied  on,  as  an  answer  to  the  action,  was  not  malum  in  se9 
but  only  prohibited  by  statute,  the  transaction  was  only 
void  as  far  as  it  was  so  prohibited ;  and  that  the  illegality 
did  not  extend  to  all  contracts  arising  out  of  it.  In 
FaUney  v.  Reynous,  the  bond,  on  which  the  action  was 
brought,  had  been  given  to  secure  money  lent  for  the 
purposes  of  stockjobbing ;  but  Lord  Mansfield  observed, 
that  the  advancement  of  the  money  was  not  prohibited, 


00  4  Bur.  2069. (&)  3  T.  R.  418. (c)  2  H.  B.  379- 

W)6r.I*.6i. (e)  Ibid.  405. (f      


-(/)«£.  &P.37I. 


544  CASES  IN  MICHAELMAS  TERM, 


Simpson 


1816*  nor  was  the  plaintiff  concerned  in  the  use  which  might 

be  made  of  the  money  so  advanced.    So  in  the  present 
~v.  case,  the  contract,  on  which  the  plaintiff  sought  to  re- 

Bloss.  •  COVer,  was  one  degree  removed  from  the  act  prohibited. 
Ia>  Petre  v  Han  nay  >  two  persons  having  jointly  incurred 
losses  in  a  stockjobbing  transaction,  employed  a  broker 
to  pay  the  difference;  and  one  of  them  having  repaid 
the  broker  with  the  privity,  of  the  other,  the  court  held 
that  he  might  recover  a  moiety  from  the  other.  [Lord 
C.  J.  Gibbs.  In  that  case,  Mr.  Justice  Buller  observes  thauA 
in  the  case  of  an  illegal  transaction,  if  one  person  payW 

N    money  over  for  anotner,  without  an  express  authority, 

* 
he  cannot  recover  it  back j  because  they  were,  neither  of 

them,  liable  to  pay  it.]  What  had  been  done  in  the 
present  case  had  been  done  with  the  defendant's  express 
consent ;  and  the  circumstances  were  much  stronger  than 
in  Petre  v.  Hannay,  because  here,  the  money  had  been 
paid  to  the  defendant  himself.  In  Steers  v.  Lasbfey,  Lord 
Kcrtyon  had  recognized  the  case  of  Petre  v.  Hdnnay,  and 
had  taken  the  distinction  between  lending  money  for  an 
illegal  transaction,  and  seeking  to  recover  on  the  illegal 
transaction  itself.  The  same  distinction  was  to  be  ob- 
served with  respect  to  the  other  cases  which  had  been 
cited  for  the  defendant,  and  which  were  in  affirmance  of 
the  illegal  contract  itself. 

Mr.  Serjt.  Bios  set,  eontrh,  said  there  were  numerous 
authorities  to  shew  that,  though  the  race  might  have  been 
*  legal,  the  bet  was  void ;  and  he  referred  to  Blaxton  v. 

,  Pye(a\  Alcinbrookv.  Hall(b),  ami  Goodburn  v.  Markj{c)9 
cited  in  Clayton  v.  Dilly  {d) ;  and  to  Connor  v.  Qmci  (e), 
where  the  court  took  a  distinction  between  running  a 
horse  for  <§^50,  which  was  lawful,  and  betting  on  the 

(a)  2  TPils.  3<>9 (fc)   Id.  Ibid. (c)  S/r.' 1150. (rf)  4 

Taun.  165. CO  Cited  by  Mr.  Justice  Alton  in  Cloy  ton  i*  J*** 

nings,  2  BL  706. 
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race,  which  was  illegal. — As  to  the  cases  of  Faikney  v.  1816. 

Reynolds,  and  Petre  v.  liannay%  all  the  arguments  which        Simpson 
•could  be  drawn  from  those  cases  had  been  made  use  of  v. 

in  the  cases  which  he  had  cited  for  the  defendant, 
all  of  which  had  arisen  on  mala  prohibita,  and  in  all  of 
which  there  had  been  an  authority  to, pay  the  money; 
though  in  Aubert  v.  Maze,  above  cited,  Lord  Eldon  had  dis- 
avowed any  distinction  between  money  paid  by  one  partner 
with  the  authority  of  the  other,  and  money  paid  without 
such  authority.  Where  money  was  advanced  by  A.  toB.  on 
an  illegal  transaction,  to  which  A.  was  privy,  however  far 
removed,  the  money  so  paid  could  not  be  recovered  back ; 
and  it  made  no  difference  whether  the  parties  had  won, 
as  in  the  present  case,  or  had  lost,  and  one  of  them  had 
paid  the  whole  wager.  The  case  of  Steers  v.  Lashlty  went 
much  further  than  the  present,  because  there,  the  plaintiff 
became  a  party  to  the  bill  of  exchange,  long  after  the 
conclusion  of  the  illegal  transaction ;  and  the  only  defect 
in  his  case  was,  that  he  was  privy  to  it,  and  was  there- 
fore so  far  a  party  to  it,  that  he  could  not  recover  on  any 
contract  arising  out  of  it.  In  Booth  v.  Hodgson,  the  con- 
tract of  insurance,  on  which  the  plaintiffs  sought  to 
recover,  was  only  collateral  to  the  illegal  contract'  of 
partnership  in  insurance,  and  the  insurance  was  effected 
in  the  name  of  one  of  the  partners  only;  and  yet  the  court 
held  that  the  contract  of  insurance  was  also  void.  So,  in 
Mitchell  v.  Cockburne,  which  was  the  converse  of  Booth  v. 
Hodgson.  He  concluded  by  citing  the  case,  Ex  parte  Bell 
and  others  (a),  as  being  the  last  on  the  subject,  and  as. 
recognizing  the  former  cases. 
The  court  observed  that  the  cases  which  had  been  cited 

required  some  consideration. 

Cur.  adv.  zult 
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1 816.  On  this  day  Lord  C.  J.  Gibbs,  after  stating  the  facts  of 

the  case,  delivered  the  judgment  of  the  court  as  Mows: 
•—This  bet  was  confessedly  illegal,  and  the  defendant 

Bloss.        insists  that  the  plaintiff's  claim  cannot  be  supported)  be- 
cause it  grows  out  of  an  illegal  transaction;  the  plaintiff, 
on  the  other  hand,  contends  that  his  demand  is  collateral    ! 
to  that  transaction,  and  that,  upon  the  principle  esta-    I 
Mished  in  Faikmj  ▼.  Reymus  and  Piht  v»  ffciMMy,  he  may    ' 
maintain  an  action  for  it.    It  is  admitted  in  those  cases,    ! 
that  no  action  can  be  founded  upon  an  illegal  contract)    | 
but  the  court  held  that  he  who  borrowed  money,  to  pay    I 
a  debt  which  he  owed  upon  an  illegal  transaction,  not 
malum  in  u,  might  be  sued  for  the  repayment  of  that 
loan,  though  the  lender  knew  to  what  purpose  the  money 
was  applied ;  because  the  lender's  right  of  action  was 
founded  altogether  upon  the  contract  of  loan,  between    j 
him  and  the  borrower,  and  derived  no  aid  from  the 
illegal  transaction  in  which  the  borrower  had  originally 
been  concerned,  nor  was  affected  by  it ;  and  they  held, 
in  both  cases,  that  the  plaintiff's  claim  fell  within  this 
rule.    The  ground  of  their  decision  was,  that  the  plain- 
,  tiff  required  no  aid  from  the !  illegal  transaction  to  esta- 
blish his  case.  Without  inquiring  whether  these  cases  are 
broken  in  upon  by  others  which  followed  them,  I  take 
the  principle  upon  which  they  were  decided,  and  proceed 
to  consider  whether  the  case  before  us  falls  within  it. 
JBgrtf  the  plaintiff  pays  ten  guineas  to  the  defendant, 
who  was  a  partner  in  the  bet,  upon  a  confidence  that  be 
shall  get  the  whole  bet  of  twenty-five  guineas,  from 
Brograv* ;  and  not  being  able  to  do  so,  he  seeks  try  this 
action  to  recover  it  back.    But  bow  can  he  make  out  his 
claim,  except  by  going  into  proof  of  the  illegal  transaction 
on  account  of  which  it  was  paid?   He  says,  the  pay- 
ment was  on  a  condition  which  has  failed,  viz.  that 
Erogravi,  who  was  concerned  with  the  plaintiff  and  de- 
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fendaiit  in  this  illegal  transaction,  should  make  good  his  181& 
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part  by  paying  the  whole  bet  to  the  plaintiff;  but  it  is 
impossible  to  prove  the  failure  of  this  condition,  without  """Y." 
going  into  the  illegal  contract,  in  which  .all  the  parties  Bioa. 
were  equally  concerned.  We  think,  therefore,  that  the 
plaintiff's  claim  is  so  mixed  with  the  illegal  transaction, 
in  which  he,  and  the  defendant,  and  Brogreruef  were 
jointly  engaged,  that  it  cannot  be  established  without 
going  into  proof  of  that  transaction;  and  consequently, 
cannot  be  enforced  in  a  court  of  law.  We  also  think 
that  the  case  Ex  parte  Bell,  is  a  strong  authority  for  our 
present  decision.  The  substance  of  that  case  may  be 
very  shortly  stated. — BeWi  connection  with  the  American 
house  is  immaterial  to  the  merits.  Bell  and  Scott  were 
concerned  in  an  illegal  partnership  in  effecting  insurances. 
Bell  advanced  large  sums  to  Scott,  to  be  applied  in  that 
concern.  The  question  was,  whether  he  could  prove, 
under  Scott's  commission,  what  had  not  been  so  applied. 
The  court  of  King's  Bench  held  that  he  could  not,  be- 
cause the  claim  was  bottomed  in  an  illegal  contract.  Bell, 
there,  supposed  that  Scott  would  apply  the  money  in  the 
illegal  concern,  which  he  did  not.  The  plaintiff,  here, 
supposed  that  Brograve,  who  was  a  party  with  him  and 
the  defendant  in  the  illegal  transaction,  would  pay  his 
loss,  which  he  did. not.  In  neither  case  could  the  claim 
of  the  plaintiff  be  made  out,  except  through  the  illegal 
contract,  in  which  all  were  concerned.  The  rule  must 
therefore  be  mack  Absolute. 


548  CASES  IN  MICHAELMAS  TERM, 

J610. 


Thunrfay,  hoksley  and  another,  v.  walstab. 

Nov.  28. 

Where  the  -Mb.  Serjt.  Best,  on  a  former  day  in  this  term,  moved  for 

plaiptiff,  having  a  rule  calling  on  the  plaintiffs  to  shew  cause,  why  all 
filed  a  hill  in         r      ,  ,.         .       ,  .  .         ,       ,  .  -  , 

equity,  and  further  proceedings  m  this  action  should  not  be  stayed, 

arrested  the  de-  and  why  the  bail  should  not  be  discharged  from  their 
fendant  in  this  /  .        .  .     ,ff    .  *.         .        . 

court  for  the        respective  recognizances ;  the  plaintiffs  having  elected  to 

"™*ncaJJ*°f  proceed  in  their  suit  in  equity  in  this  matter.  It  appeared 
consequence  of  that  the  plaintiffs,  in  May  last,  filed  a  bill  in  the  court  of 
Chancer*  far  Chaneety,  for  obtaining  a  discovery  of  certain  property 
that  purpose,  belonging  to  the  plaintiff's  wife,  alleged  to  be  in  the 
reed  in  equity,  defendant's  hands ;  that  the  plaintiffs  afterwards  arrested 
to  H,C°Krt  ***  *ke  defendant  by  process  out  of  this  court,  for  money  had 
bail,  but  left  anc^  received  to  the  use  of  tHe  plaintiff's  wife  before  her 
Maside a*™*  t0  mzTri2&e> to  wh»ch  action  bail  was  put  in  and  perfected; 
proceedings  that  the  defendant  afterwards  obtained  an  order  from  the 
betaken  uaLt  court  of  Chancen>  for  the  Pontiffs  to  elect  in  which  suit 
them.  they  would  proceed ;  and  that  they  elected  to  proceed  in 

Chancery.  Mr.  Serjt.  Best,  in  support  of  the  preseot  ap- 
plication, suggested  that  the  defendant  had  been  arrested 
for  a  demand,  which,  if  it  existed  at  all,  had  arisen 
against  the  defendant  in  his  character  of  executor  at 
Demarara;  and  that  an  executor  was  not  liable  to  be 
arrested  for  a  legacy.  The  bill  in  equity  shewed  that 
the  plaintiffs  considered  that  they  had  no  remedy  at  law. 
The  case  had  been  before  Mr.  Justice  Park,  at  chambers, 
on  which  occasion  the  plaintiffs  had  sworn  that  they  had 
other  claims ;  but  that,  he  said,  was  met  by  the  defendant's 
affidavit. 

Lord  Chief  Justice  Gibbs.— Is  it  not  an  established 
rule,  that  the  court  will  not  try  the  merits  of  the  case  on 
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this  motion,  when  the  affidavit  of  debt  is  sufficient  ? 
When  A.  takes  upon  himself  to  swear  that  B.  is  indebted 
to  him,  we  cannot  discharge  the  defendant,  without 
deciding  that  no  debt  is  due,  though  the  plaintiff  may 
have  supposed  there  was.  I  remember  but  one  case  in 
which  the  courts  have  deviated  from  this  rule;  and  that 
was  a  case  from  the  Western  circuit,  where  a  man  arrested 
another  in  trover  for  «£lOOO,  without  the  least  colour  for 
it;  and  it  was  always  thought  that  the  magnitude  of  the 
case  had  induced  the  court  to  deviate  from  the  general 
practice.  Indeed,  a  rule  has  since  been  introduced,  that 
there  must  be  a  special  order  from  a  judge  to  arrest  in 
trover  i  and  the  nature  of  the  action  may  therefore  have 
been  the  reason  for  the  deviation,  though  the  case  occurred 
before  the  judge's  order  was  made  necessary. 

A  rule  nisi  was  however  granted. 

The  Solicitor-General  now  shewed  cause,  and  said  that, 
the  plaintiff  having  elected  to  proceed  in  equity,  the  pro- 
ceedings here  were  stayed  by  the  order  out  of  Chancery^ 
as  effectually  as  if  there  had  been  an  injunction. 

Mr.  Serjt.  Best>  contrb,  observed  that  this  was  not  like 
the  common  case  of  an  injunction;  that  the  plaintiffs 
might  keep  this  action  hanging  over  the  bail  for  ever; 
and  that  the  election  to  proceed  in  equity  was  a  discharge 
of  the  bail,  who  could  not  be  answerable  at  law  for  a  mere 
equitable  claim. 

Per  Curiam: — If  any  step  be  taken  against  the  bail,  or 
against  the  defendant,  they  must  move  to  set  it  aside ; 
but  we  cannot  comply  with  this  application.        x 

Rule  discharged. 


1816. 
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Walstab. 
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Thursday, 

Ntm  *t.  Williams  and  another  v.  enBGftr 

?£S£^  Mk.  Serjt.  *W  had  obtained  a  mle,  caffing  on  the 
capias  can  be  plantttfi  to  skew  cause,  why  the  interlocutory  judgment 
tbe^cbuntv  into    a**  •**  farther  proceedings  in  this  cause  stadd  not  be  set 

Even  though  the  was  directed  to  die  sheriff  of  Ktnty  had  been  serrtd  at 
same  officer  Dfj  wkWa  ^  y^     ^  the  q^,,  p^#      JPSBf*. 

should  issue  the  '  /  i- 

wriu  both  into     PendriU  (a\  in  which  the  court  held  that  a  «a*a«#  directed 

in^^enc?untyd   *0  the  sheriff  of  JaftVA^ 

or  jurisdiction,     was  eked  in  support  of  the  application. 

wriT  is  actually         Mr*  Serjt.  ^r^9  BOW  *bewed  cause  on  an  affidavit 

served; as  in        which  stated  that  all  writs  of  capiat  issuing  into  the 

the  case  of  the  ^^ 

county  otKent     Cmpst  Petit*  as  well  as  any  other  part  of  the  county  of 

^theCi^e     j^areiastHHibydiefflacerfo 

has  always  included  the  Cmfav  Pmi$s  and  that  there* 
no  file  for  writs  or  /yvsvytf  to  the  Oinp/t  Arts,  nor  say 
hook  for  entering  appearances  for  the  Gmpu  Psrts>  dis- 
tinct from  that  of  the  county  of  KenL  In  Keify  v.  Sl*t» 
(*),  and  Bmdy  v.  Fearou  {c)>  the  court  of  Kings  Jaaai 
held  that  wrks  might  be  directed  to  the  sheriff  <af  oae 
comity,  and  he  served  an  a  different  county ;  because  all 
latitats  were  issued  by  the  same  officer. 

Lord  Chief  Justice  Gists.— The  principle  on  which 
the  court  proceeded  in  WUHs  v.  PmdrM  was,  that  hi 
this  court,  the  writs  are  issued  by  different  o&oers,  and 
therefore,  that  a  capias ,  directed  to  the  sheriff  of  one 
county  and  served  in  another,  is  irregular;  whereas  in 
the  King's  Btncby  it  is  immaterial,  because  the  officer  is 
the  same  for  all  the  counties.    In  the  present  case,  the 


(a)  S  N.  R.  107 (*)  <5  T.  R.  74. (c)  8  T.  R.  S3*. 
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writ,  which  it  is  contended  has  been  irregularly  served/ 
was  a  capias  directed  to  the  sheriff  of  Ktat,  who  has  no 
authority  to  execute  process  within  the  jurisdiction  of  the 
Cinqm  Ports,  because  they  form  no  part  of  his  bailiwick. 
But  as  the  same  officer  issues  the  writs  to  the  Cinqw 
Ports,  and  to  the  county  of  Kent9  it  is  contended  that 
this  case  falls  within  the  principle  which  governs  the 
court  of  Kings  Bench,  with  respect  to  the  service  of 
latitats.  The  question,  therefore,  is,  whether  we  shall 
adopt  the  practice  of  that  court,  the  reason  of  which 
applies  to  the  present  case  t  or  follow  the  practice  of  thie 
court  with  respect  to  writs  of  capias  in  general. 

After  consideration,  the  court  said  that  the  safer  way 
would  be#  to  consider  the  same  rule  as  governing  all  writs 
issuing  out  of  this  court  t  and  therefore,  tfrat  a  writ  could, 
in  no  case)  be  served  in  a  different  county  from  chat  into 
which  it  was  issued. 

Hale  absolntef  without  costs* 


l*l& 


William* 
Gasao. 


johst  TAYbEii,  esq.  v.  wjtb&s. 


Thursday, 
Nov.  S3. 


This  was  an  action  on  the  case,  brought  against  the  A->'m  *79*> 

defendant,  as  acting  manager  of  the  Kings  Theatre,  for  itheatre to £., 

B.  covenanting 
not  to  fraot  tight*  of  etobsion*  except  two  bundled  and  fifty  free  admissions, 
without  the  consent  of  A.;  and  in  case  of  any  of  .the  covenants  being  broken,  the 
lease  -to  he  void.  B.  then  assigns  his  interest  to  trustees,  to  receive  the  profits  and 
pay  the  debts  &c.,  who  leave  if.  in  the  manage  nyni  suid  .direction  of  the  concern, 
in  the  course  of  which,  in  1799*  B.  grants  a  ticket  of  admission  to  C.  for  twenty-one 
years,  in  1300,  the  trustees  take  fr  Question  of  she  theaue,  hut  suffer  C.  to  exercise 
his  privilege  of  admission  till  1SJ4,  when  the  ticket  is  .stopped,  on  the  ground  that  B. 
had  no  Tight  to  make  such  a  grant. — Held  1st,  that  the  covenant  by  B.  with  A.%  not  to 
.gran*  tight*  of  adaustfoa,  mtpptsiog  it  to  bavelWscn  foetal,  did  pot  avoid  the  grant 
to  C. — Sdly,  that  as  the  trustees  had  left  2?.  in. the  management  of  the  theatre,  they 
most  be  trfken  to  have  authorised  the  grant,  and  codW  not  afterwards  disavow  it.— 
OdLy ,  that  this  was  not  an  intern*  tn  hid,  hut  a  lioeooe  *o  C  .to  enjoy  the  privilege  of 
admission,  and  therefore  that  it  was  not  necessary  that  it  should  oass  by  deed,  or  that 
B.  *hoe4d  have  txpa  artiherieed  hy  the  trustees  m  writing  to  make  such  a  grant. 

<^2 


Waters. 
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1816.  refusing  admission  to  the  plaintiff,  being  the  bearer  oft 

T*tler        su"ver  ticket  of  admission. 

v.  By  indenture  of  lease,  dated  the  1st  of  August  1192) 

reciting  that  the  interests  of  the  several  parties  thereto,  in 
the  Opero-bouse,  had  been  conveyed  to  W.  Taybr,  whose 
interest  would  expire  at  Michaelmas  1803,  the  said  in- 
terest  was  further  conveyed  to  him  from  that  period  for 
twenty-two  years.  That  .deed  contained  a  covenant  on 
the  part  of  Taylor,  that  he  would  not  let  boxes  or  grant 
rights  of  admission,  except  forty-one  boxes,  and  two 
hundred  and  fifty  free  admissions,  otherwise  than  by  the 
year  or  season,  without  the  consent  of  Sheridan  and 
Hollowoy,  the  lessfcrs ; — And  it  also  contained  a  profiso 
that,  on  the  breach  of  any  of  the  covenants  on  the  part  of 
W.  Taylor >  the  lease  should  be  void.  By  a  deed  of  trust 
of  the  £4th  of  August  1792,  W.  Taylor  assigned  all  his 
interest  in  the  theatre  to  trustees,  to  discharge  the  debts 
due  from  himself  and  the  concern  in  general;  who 
were  to  receive  the  subscriptions,  door-money,  and  an* 
nual  income,  and  pay  thereout  the  rent,  taxes,  salaries  of 
performers,  and  other  expences ;  the  surplus  to  be  paid 
over  to  W.  Taylor;  and  when  the  trusts  were  performed} 
the  property  was  to  revert  to  him.  The  trustees  never 
acted  under  this  trust  till  the  year  1800,  W.  Taykr  re- 
maining till  that  time  in  the  sole  and  uninterrupted  ma- 
nagement of  the  concern. — By  deed  of  the  1 9th  of  Marct 
1199,  after  reciting  that  W.  Taylor  had  been  for  some 
time,  and  then  was,  sole  proprietor  of  the  Opera-bust, 
and  of  the  licence,  privileges,  scenes  &c.,  appertaining 
thereto,  and  of  all  benefit  to  arise  thereby*  he,  the  said  W> 
Taylor^  bargained  and  sold  to  J.  Gourgas%  his  executors,  ad- 
ministrators, and  assigns,  six  several  tickets  of  admission, 
andgranted  to  the  respective  bearers  thereof  tobe  admitted 
gratis  for  twenty-one  years  or  seasons,  from  the  24th  of 
June  1 797,  with  full  power  to  sell  and  dispose  of  the  same; 
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and  with  a  covenant  by  W.  Taylor,  that  he  had  a  good  1816. 

right  to  grant  them,  and  that  he  would  warrant  to  the        t^Tlb* 
owners  thereof  the  free  enjoyment  of  such  right  for  the  v 

said  term.  On  the  16th  of  July  1199,  the  six  tickets  Watbm- 
were  put  up  to  public  auction,  and  the  plaintiff  became 
the  purchaser  of  one  of  them  for  the  sum  of  £5S.  The 
plaintiff>  by  virtue  of  this  ticket,  was  constantly  admitted 
to  the  theatre  till  the  month  of  March  1814,  when  he 
was  refused  admission  by  the  defendant,  by  the  direction 
of  the  trustees,  on  the  ground  that  at  the  time  when  W* 
Taykr  granted  the  tickets  to  Gourgas,  he  had  no  power 
to  make  such  grant. 

The  cause  was  tried  at  the  sittings  in  Hilary  term  1816, 
at  Wtstminstiry  before  Lord  C.  J.  Gibbs,  when  it  was  ob- 
jected for  the  defendant,  first,  that  the  grant  of  the  tickets 
to  Gourgas,  being  contrary  to  Taylor's  covenant  with  the 
lessors,  operated  as  a  forfeiture  of  the  lease;  and  con- 
sequently, that  the  grant  of  the  tickets  was  void.  The/rv* 
admissions,  which  Taylor  was  authorized  to  grant,  meant 
what  were  commonly  called  orders,  which  were  occasion- 
ally issued  gratis  for  the  purpose  of  filling  the  house ;  the 
object  of  the  covenant  being  to  prevent  Taylor  from  selling 
the  rights  of  admission.  The  Chief  Justice,  however,  was 
of  opinion  that,  even  admitting  that  the  ticket  in  question 
did  not  fall  within  the  exception  oijree  tfrfmwww,— which 
his  Lordship  thought  it  did, — the  bare  covenant  not  to 
grant  tickets  did  not  avoid  the  grant ;  and  that,  as  the 
legal  estate  was  vested  in  W.  Taylor  by  the  lease,  he  might 
effectually  grant  the  tickets,  though  his  covenantee  would 
have  a  right  of  action  against  him  for  so  doing.  Secondly,  it 
,was  objected  that  by  the  deed  of  the  24th  of  August  1792, 
yrhich  preceded  the  grant  of  the  tickets,  the* whole  of 
Taylor's  interest  was  granted  to  trustees.  As  to  that  point, 
the  Chief  Justice  observed  that  if  the  trustees  had  imme- 
diately taken  the  management  of  the  concern,  it  could  not 
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J81&         have  been  contended  that  W.  Taylor  would  have  had  a 
^  ^  right  to  make  snch  a  grant;  but  that,  as  they  had  left 

v.  Taylor  in  the  exercise  of  all  those  rights  which  belonged 

waters.  to  a  person  acting  in  the  character  of  manager,  they  mast 
be  taken  to  have  authorized  this,  as  well  as  all  his  other 
acts.  His  Lordship  reserved  this  point  for  the  consider- 
ation of  the  court;  subject  to  which,  the  jury  found  a 
verdict  for  the  plaintiff. 

Mr.  Serjt.  Best>  in  the  same  term,  moved  that  this 
verdict  might  be  set  aside,  and  a  new  trial  granted.  In 
addition  to  the  points  made  at  the  trial,  he  insisted  that, 
though  W.  Taylor  might  have  admitted  persons  for  the 
(evening,  or  for  the  season,  he  had  no  right  to  grant  this, 
which  was  a  freehold  interest.  For  though  it  was  a  mere 
easements—an  incorporeal  right,—- and  though  it  vis 
granted  out  of  leasehold  property,  there  was  no  distinc- 
tion between  a  chattel  real  and  freehold  property,  as  to 
the  goodness  of  the  grantor's  title  j  the  purchaser  most 
look  to  the  vendor's  title  in  the  one  case,  as  well  as  in 
the  other.  Gmrgas  should  have  looked  at  the  lease  to 
W.  Taylor >  to  see  whether  he  had  any  authority  to  make 
such  a  grant  \  and  he  would  then  have  found  that  W> 
Taylor  had  no  beneficial  Interest  remaining  in  the  pro* 
perty,  except  his  salary.  A  person  could  not  grant  an 
easement  out  of  property,  merely  because  he  was  the 
ostensible  owner ;  he  must  also  be  the  real  owner.  Be- 
sides, this  being  an  interest  in  land  for  more  than  three 
years,  it  was  a  right  which  could  only  be  granted  by  deed*, 
and  though  Taylor  had  affected  to  convey  the  tickets  ty 
deedf  he  could  only  be  authorized  to  do  so  by  a  deed 
from  the  trustees,  which  was  not  the  case. 

Lord  Chief  Justice  Gib  bs.— The  objection  which  has 
now  been  made  goes  to  the  root  of  the  action,  It  will,  I 
think,  throw  some  light  on  the  subject  to  consider  the 
question  thus ;  whether,  taking  the  grantor  to  be  tenant 
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in  fee,  such  a  tight  could  be  granted,  so  as  to  give  the         ta& 


Tayw 


grantee  a  right  of  action  for  such  a  grievance  as  it  now 
complained  of.  Suppose  W.  Taykr  had  been  tenant  in  *%7 
fee,  and  had  granted  this  ticket  to  Gwjw,  who  had  Watu* 
been  refined  admission,  and  had  brought  this  action  . 
against  W.  Tayior;  could  the  latter  have  then  said,  an 
it  now  urged  for  the  defendant,  that  the  grantee  had 
no  right  on  which  he  could  ground  his  action,  because 
lie  had  but  an  incorporeal  right,  which  could  only 
be  granted  by  deed  ?  But  supposing  that  the  proprietor 
could  grant  a  right  of  admission  by  merely  giving  a  ticket, 
then  the  former  questions  arise.  First>  it  is  insisted  that, 
as  W.  Taykr  claims  under  the  lease  of  the  1st  of  August 
1792,  which  is  said  to  be  avoided  by  his  breach  of  one  of 
the  covenants,  the  tickets  which  he  granted  fall  with  it : 
That  depends  on  the  question,  whether  the  grant  of  the 
silver  tickets  be  a  breach  of  the  covenants;  and  that  again 
depends  on  the  question,  whether  these  tickets  be  in- 
cluded within  the  exception ;  for  if  they  be,  there  has 
been  no  breach.  Then  follows  the  question,  whether, 
because  the  lease  has  been  avoided,  the  present  action 
cannot  be  sustained.  Lastly,  comes  the  question,  whether, 
by  the  trust  deed  of  the  24th  of  August  1792,  the  property 
were  so  divested  out  of  W.  Taylor  9  and  vested  in  the 
trustees,  that  the  former  was  not  authorized  to  make 
any  such  grant.  It  is  a  case  of  considerable  magnitude, 
and  very  fit  to  be  considered  again :  I  do  not  mean  to 
throw  out  any  inclination  of  opinion,  one  way  or  the 
other. 

A  rule  nisi  was  accordingly  granted. 

Mr.  Serjt.  Ltns  and  Mr,  Serjt.  Vaughan,  on  a  former 
day  in  this  term,  shewed  cause  against  the  rule,  and  con- 
tended that  both  by  law  and  justice,  the  plaintiff,  having 
paid  the  full  consideration,  and  having  been  suffered  to 
remain  for  a  considerable  time  in  the  full  enjoyment  of 
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Tayler 

0. 
WATEKi. 


his  right,  was  entitled  to  maintain  it.  The  trustees  had 
kin  dormant  till  the  year  1800,  and  had  never  given 
notice  to  the  public  that  Taylor  was  no  longer  to  be  con- 
sidered as  manager ;  and  he  must  therefore  be  considered, 
for  the  purpose  of  the  interests  here  created,  as  the  agent 
of  die  trustees;  and  the  plaintiff  must  be  considered  as 
having  paid  to  them  the  full  value  of  the  ticket  by  way 
of  anticipation.  [Lord  C.  J.  Gibbs. — I  think  there  is  no 
doubt  that,  during  the  interval  between  the  time  of 
granting  the  lease  to  Taylor,  and  the  period  when  the 
trustees  took  possession,  Taylors  acts  were  valid ;  but  the 
question  is,  whether,  having  divested  himself  of  all  right 
to  the  property,  he  could  grant  such  a  continuing  right, 
as  would  enure  to  the  grantee,  after  the  trustees  had 
taken  the  management.  It  may  perhaps  make  this  point 
clearer,  to  consider  it  in  the  light  of  a  person  who  should 
be  seized  in  fee  of  a  close,  and  should  mortgage  it  us- 
known  to  the  public,  and  should  then  grant  a  right  of 
way  through  the  close.  As  long  as  the  mortgagor  was 
suffered  to  remain  in  possession,  the  grantee  might  main- 
tun  his  right,  and  might  support  an  action  for  the  dis- 
turbance of  it.  ]}ut  suppose  the  mortgagee  were  to 
assert  his  right,  by  entering  and  taking  possession ;  would 
it  be  possible  to  support  the  right  of  way  against  the  mort- 
gagee? It  may  be  not  irrelevant,  to  consider  whether 
the  situation  of  the  trustees  here  do  not  bear  some  re- 
semblance to  that  of  the  mortgagee  in  the  case  which  I 
have  put.]  In  the  case  of  the  mortgagee,  they  said,  the 
rights  of  the  parties  were  adverse,  for  the  mortgagor  had 
only  his  bare  right  of  redemption,  and  was  only  tenant 
at  will,  the  legal  estate  being  in  the  mortgagee;  the 
mortgagor,  therefore,  could  not  bind  the  land  by  any 
such  rights.  Here,  however,  Taylor  and  the  trustees  were 
jhe  same.  Taylor  was  liable  to  account  to  them,  and  it 
was  a  breach  of  trust  in  him  if  he  did  not  do  so;  but 
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that  would  have  no  effect  as  to  the  validity  of  the  grant. 
This*  contract,  having  been  made  for  the  benefit  of  the 
concern,  could  not  now  be  disavowed  by  the  trustees. 
[Lord  C.  J.  Gitbs.  If  it  were  made  in  the  course  of 
manogtment,  I  think  my  directions  to  the  jury  were  right  \ 
that  is  the  question.]— Letting  the  boxes  and  granting 
admissions  were  merely  the  modes  of  exercising  the  right 
of  management,  for  the  benefit  of  the  concern*  It  was 
not  necessary  for  the  grantor  to  make  out  a  clear  title,  as 
in  the  case  of  real  property :  Besides,  the  trustees  had 
suffered  the  plaintiff  to  enjoy  his  right  for  fourteen  years  . 
after  they  had  taken  possession ;  which,  by  retrohabition, 
was  an  acknowledgment  of  the  right  As  to  the  ob- 
jection, that  this  was  such  a  grant  as  could  only  be  made 
by  deed,  they  contended  that  it  was  not  an 'interest  in 
land,  but  a  mere  licence  to  exercise  the  right  of  admis* 
«on,  and  was  a  privilege  which  the  manager  was  entitled 
to  grant  in  the  course  of  his  administration. 
'  Mr.  Serjt.  Best,  contri$  said  that  this  case  was  not  to 
be  distinguished  from  that  which  had  been  put  of  the 
mortgagor  and  mortgagee ;  for  as  the  trustees  had  not 
been  put  in  for  Taylors  benefit,  but  to  raise  money  for 
the  payment,  of  debts  &c,  their  interest  was  adverse 
from  that  of  Taylor's.  As  long  as  the  mortgagor  con- 
tinued in  possession,  all  his  grants,  whether  of  a  right  of 
way  or  of  more  valuable  easements,  would  be  good  as 
against  himself;  but  if  he  could  grant  rights  which 
would  be  binding  on  the  mortgagee,  he  might  make  such 
grants  as  would  render  the  estate  of  no  value  to  the 
mortgagee.  Even  supposing. the  money  to  have  been 
paid  into  the  hands  of  the  trustees,  that  did  not  vest  the 
right  in  the  grantee  \  it  was  such  an.  easement  as  could 
only  pass  by  deed,  though  perhaps,  in  equity,  the  plain- 
tiff might  have  compelled  a  conveyance.  But  it  was  not 
to  be  presumed  that  this  was  a  payment  to  the  trustees  j 


1816. 


Taylbr 

0. 
Waters. 
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181&         and  as  to  the  liability  of  Tayhr  to  account  to  thefcwtta, 

Taylbr       tkat  made  no  d*ffere<lce  m  to  bis  legal  rights.   There 
v.  was  no  reservation  of  any  such  right  in  the  trosHtadof 

Waters.  m9  Thb  was  a  d»ttd  mterest,  whkdi  was  sahjert  to 
all  the  rules  of  freehold  property,  except  foffinsati 
and,  like  all  other  easements  connected  with  land,  could 
not  be  separated  from  the  land  and  conveyed  to  another, 
to  exist  substantively  by  itself,  except  by  deed. 

Cur.  adv.  vafc 

On  this  day,  Lord  Chief  Justice  Gibbs  delivered  the 
judgment  of  the  court. — This  was  an  action  on  the  cm, 
brought  against  the  manager  of  the  OpermJmtt,  fat  de- 
nying admission  to  the  plaintiff  who  was  the  holder  of 
a  silver  ticket,  purporting  to  give  him  entrance  fa 
twenty-one  years.  It  is  unnecessary  tc  go  through  tie 
plaintiff's  statement  in  the  declaration,  because,  b  soot 
of  the  counts,  he  alleges  generally,  that  he  was  lawfully 
possessed  of  a  ticket  which  entitled  him  to  admission  to 
all  parts  of  the  house.  If,  therefore,  the  facts  prove 
any  title  of  admission,  and  that  he  has  been  pretested 
from  exercising  that  right,  it  is  sufficient.  The  facts 
are,  that  on  the  1st  of  August  1792,  the  theatre  was  coo* 
veyed  by  the  persons  who  had  the  legal  estate,  to  W* 
Taylor  for  a  long  term  now  unexpired,  and  he  had  the 
complete  management  of  the  concern ;  that  on  the  84th 
of  August  1793,  fV.  Taylor  conveyed  it  to  trustees,  who 
were  to  receive  the  profits  and  make  certain  payments, 
but  /  who  do  not  appear  to  have  acted  under  this  tntft 
till  the  year  1800,  Taylor  being  left  in  the  entire  manage- 
ment ;  that  while  he  so  continued  manager,  via.  on  the 
19th  of  March  1799,  Taylor  granted  by  indenture  six 
silver  tickets  of  admission  to  one  Gourg*$t  entitling  the 
holder  of  each  of  them  to  free  admission  for  twenty-one 
years ;  that  the  plaintiff  became  the  holder  of  one  of  them 
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•n  sfnd  from  the  16th  of  July  1799,  and  was  never  in* 
terrupted  in  his  right  of  admission  till  1814,  though  the 
trustees  had  confessedly  taken  the  management  upon 
themselves  in  and  from  the  year  1800;  and  that  in  1814) 
the  door-keeper  excluded  the  plaintiff,  for  which  exclu- 
sion the  present  action  was  brought.    The  objections  to 
the  plaintiff's  right  are,  first,  that  W.  Taylor  had  parted 
with  the  legal  estate,  before  he  granted  the  tickets  to 
Gourgas,  and  therefore,  that  nothing  passed  by  that  grant. 
To  this  it  was  answered  that  the  trustees,  in  whom  the 
legal  estate  was  vested,  had  left  the  whole  management  to 
W.  Taylor,  without  notice  to  any  one  of  their  right ;  and 
therefore,  that  his  acts,  in  the  course  of  that  manage* 
ment,  were  authorized  by,  and  binding  upon,  them. 
Secondly^  it  has  been  objected  that  this  was  an  interest  in 
land,  and  being  for  more  than  three  years,  could  not 
pass  without  a  writing,  signed  by  the  party  or  his  agent, 
authorized  in  writing ;  and  that  W.  Taylor,  was  not  so 
authorized  by  the  trustees:  And  thirdly,  it  was  further 
insisted  that  such  an  interest  could  only  pass  by  deed, 
and  that  Taylor  could  only  be  authorized  by  the  trustees 
to  execute  such  deed,  by  a  deed  from  them.    The  an- 
swer given  to  the  two  latter  objections  was,  that  this 
was  not  an  interest  in  land,  but  a  licence,  irrevocable,  to 
permit  the  plaintiff  to  enjoy  certain  privileges  thereon, 
and  was  not  required  to  be  in  writing  by  the  statute  of 
frauds,  though  it  extended  beyond  the  term  of  three 
years*  and  consequently,  might  be  granted  without  a 
deed ;  and  that  though  Taylor  had  affected  to  grant  this 
by  deed,  it  was  binding  on  the  trustees,  not  as  their  deed, 
but  as  a  licence,  authorized  by  them.     In  support  of  this 
doctrine,  the  following  authorities  are  found.     Webb  v. 
Paternoster  (a),  where  Sir  W.  Plummer  granted  a  licence 


1810. 
Tayle* 

V. 
WA.TBK8. 


(a)  Pc/m.  71.  2  Rollt't  Rep.  143,  15 if.    Popham,  151. 
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1810.         to  the  plaintiff  to  lay  a  stack  of  hay  upon  his  land  for  i 
Tayler        reasonable  time  for  selling  it ;  afterwards,  Sir  W.  P.  leased 
v.  die  land,  and  the  lessee  turned  in  his  cattle  and  eat  the 

Waters.       j^  fQr  ^^  tbe  action  was  brought.    The  court  held 
that  such  licence  was  good,  and  could  not  be  counter- 
manded within  a  reasonable  time ;  but  that  more  than 
a  reasonable  time  for  selling  the  hay,  viz.  two  years,  had 
elapsed,  and  therefore,  that  the  licence  was  at  an  end. 
This  case  was  recognised  and  acted  upon  by  Lord  Elk* 
borough,  and  the  rest  of  the  court  of  Kings  Bench,  in 
Winter  v.  Brockwell  (a);  and  the  two  cases  shew  that  a 
beneficial  interest,  to  be  exercised  upon  land,  may  be 
granted  without  deed,  and  cannot  be  countermanded,  at 
least  after  it  has  been  acted  upon.    They  would  also 
be  sufficient  to  shew  that  this  is  not  such  an  interest  in 
land,  as  by  the  statute  of  frauds  can  only  pass  by  writing; 
but  if  any  doubt  remained  upon  the  latter  point,  it  has 
long  ago  been  expressly  decided  by  the  court  of  Kings 
Bench  in  the  case  of  Wood  v.  Lake  (4),  better  reported  in 
a  manuscript  book  of  Mr.  Justice  Burroughs  In  that  case 
there  was  a  parol  agreement,  which  I  take  to  be  the  sort  of 
licence  of  which  I  am  now  speaking,  by  which  the  plaintiff 
was  to  have  the  liberty  of  stacking  coals  on  the  defendant's 
land  for  seven  years :  The  defendant,  at  the  end  of  three 
years,  shut  his  gates  against  the  plaintiff,  contending  that 
he  was  only  tenant  at  will ;  that  is,  that  the  licence  might 
be  countermanded  at  any  time:  The  court,  howerer, 
after  deliberation,  held  that  it  was  not  revocable,  and 
gave  judgment  for  the  plaintiff.    These  cases  abundantly 
prove  that  a  licence  to  enjoy  a  beneficial  privilege  on  land 
mby  be  granted  without  deed,  and,  notwithstanding  the 
statute  of  frauds,  without  writing.    What  the  plaintiff  in 
the  present  case  claims  is  a  licence  of  this  description,  and 

(a)  8  East,  306 (h)  Sayer'%  Rep.  3. 
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not  an  interest  in  the  land.     Gourgas  paid  a  valuable  isiG. 

consideration  to  W.  Taylor  for  the  tickets,  and  the  trustees        J^*- 
might  have  called  on  Taylor  to  account  for  the  money*  Vm 

That  it  was  in  the  ordinary  course  of  management  to  Waters. 
make  such  grants,  appears  from  the  plaintiff  not  having 
been  disturbed  by  the  trustees  for  some  years  after  tl\ey 
took  possession.  He  is  therefore  entitled  to  exercise 
.the  licence  granted  to  him,  and  may  maintain  the  pre* 
sent  action  against  the  defendant,  who  has  disturbed  him 
in  it. 

Rule  discharged. 


In  the  Exchequer  Chamber. 
6RAHAM  and  others,  assignees  of  LEIGH,  a  bankrupt,  v. 

RUSSELL. 

This  was  an  action  on  a  policy  of  insurance,  dated  the  Where  an  in- 
sist of  July  1810,  subscribed  by  the  defendant  for  ^200,  debted^2?eun. 
at  a  premium  of  ten  guineas  per  cent.,  on  the  ship  Vedra,  derwriter  on  a 
on  a  voyage  at  and  from  London  to  Rio  Janeiro,  and  counts,  becomes 
any  port  &c.  in  Rio  de  la  Plata,  with  or  without  letters  of  bankrupt,  if  a 
marque,  and  back  to  the  united  kingdom.    The  loss  was  happen,  the  un- 
stated to  be  by  capture.    One  count  of  the  declaration  der.wnter»  in  an 

1       r  action  by  the 

alleged  the  interest  to  be  in  John  Leigh  up  to  the  time  assignees,  may 

of  his  bankruptcy ;  find  in  his  assignees  since  that  time,  ^  "^j^  to 
Another  count  alleged  the  interest  to  be  in  John' Leigh,  him  from  the 
There  were  counts  for  money  had  and  received  to  the  subscription.18 
use  of  Leigh,  for  money  paid  by  him,  and  on  an  account 
stated  with  him,  before  his  bankruptcy ;  and  for  money 
had  and  received  to  the  use  of  the  assignees,  and  on  ah 


GfcAHAM 


562  CASES  IK   MICHAELMAS  TERM, 

1316,  account  stated  with  them,  since  the  bankruptcy.  Thede* 
fondant  pleaded  mm  assumpsit.  The  cause  was  tried  at 
die  sittings  after  Hilary  term  1814,  at  Guildhall,  before 
RotstLL*  Lord  EUcnkorwgb)  when  the  jury  found  a  verdict  for  the 
pbinrifij  damages  jf  200,  subject  to  the  opinion  of  the 
court  of  King's  Band  upon  the  following  case* 

The  plaintiffs  were  assignees  of  the  estate  and  effects 
«f  JWw  Leigh,  a  bankrupt,  under  a  commission  issued 
en  the  11th  of  August  1811,  00  an  act  of  bankruptcy 
committed  on  the  9th  of  that  month.  John  Leigh  was  a 
merchant,  and  owner  of  the  ship  Vedra;  and  he  was  also 
an  insurance-broker.  On  the  31st  of  July  1810,  he 
effected  the  policy  in  question  at  Lloyd's,  on  his  own 
account,  which  was  subscribed  by  the  defendant  at  a 
premium  of  ten  guineas  per  cent.,  with  a  stipulation  for 
returns  not  material  to  the  present  case.  The  policy  con- 
tained the  usual  acknowledgment  by  the  defendant  of  the 
receipt  of  the  premium ;  but  the  premium  was  not  in  fact 
paid  to  the  defendant,  but  was  carried  by  him  to  the 
debit  of  an  account  subsisting  between  him  and  Lrigb}  in 
respect  of  other  policies  effected  by  Leigh,  partly  as  broker, 
and  partly  on  his  own  account.  The  Vedra  sailed  in 
prosecution  of  her  voyage  in  September  1810,  and  was 
captured  on  her  homeward  voyage  on  the  24th  of  New 
ier  181 1.  At  the  time  when  Leigh  became  bankrupt,  he 
was  indebted  to  the  defendant  in  the  sum  of  jf  128,  which 
was  made  up  of  the  premium  on  the  policy  in  question, 
and  of  the  premiums  on  other  policies,  effected  by  JLdgh, 
.partly  as  broker,  and  partly  on  his  own  account;  aaJ 
Leigh,  at  that  time,  had  credit  with  the  defendant  fcr 
a€\9  :  19/ :  lid.,  for  returns  of  premium  and  settlements 
of  general  average,  leaving  a  balance  of  «£l08 :  Qs :  ll> 
then  due  from  Leigh  to  the  defendant.  The  defendant 
refused  to  pay  the  loss  upon  the  policy  in  question,  con- 
tending that  he  had  a  xigfrx  to  set  pff  the  £lQ$  :Qs:U> 
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die  balance  due  to  him  from  Leigh  at  the  time  of  Leigtfs 
bankruptcy $  or  that)  at  all  events,  be  was  entitled  to  set 
off  or  retain  the  premium  on  the  poKcy  in  question.— 
The  question  far  the  opinion  of  the  court  was,  whether 
the  plaintiff*  were  entitled  to  recover  the  whole  &KO>, 
or  whether  the  defendant  were  emitted  to  have  deducted, 
either  the  sum  of  jE?108  :  Or  :  lrf.,or  «£21;  and  die  ver- 
dict was  to  he  entered  accordingly.  Hie  case  was  argued 
m  the  court  of  Kings  Btnch>  in  Euster  term,  1815,  and 
the  judges  differing  in  opinion,  It  was  argued,  by  the 
desire  of  that  court,  before  the  twelve  judges  in  the  Est* 
chequer  Chamber,  in  Easter  term  last. 

Mr.  Littiedale,  far  the  plaintiffs,  contended  that  they 
were  entitled  to  a  verdict  far  the  whole  of  their  demand. 
The  term  mutual  credit,  as  used  in  stat.  5  Geo.  S,  c.  30,  /.  48 
(*),  applied  only  to  such  debts  as  were  actually  in  existence 
at  the  time  of  the  bankruptcy,  and  of  which  the  amount 
was  either  certain,  or  might  be  reduced  to  certainty  $ — 
as  bills,  notes,  debts  due  for  goods  sold,  &c.  v— and  not 
to  such  as  rested  in  contingency,  as  in  the  present  case. 
The  word  debts  meant  something  actually  due,  to  bte 
paid  either  now,  or  at  a  future  time  certain.  It  would 
be  difficult  to  say  how  an  account  could  be  stated  between 
them,  when  the  subjett  matter  t*f  the  account  rested  in 
contingency.  It  would  be  argued  that  the  insured  gave 
die  underwriter  credit  for  the  sum  underwritten,  in  case 
die  loss  should  happen.    But  it  was  wholly  uncertain, 


18I& 

GllAHAM 

V. 
RUMtLLk 


(a)  By  that  section  it  is  enacted,  '  That  where  it  shall  appear 

*  to  the  commissioners,  or  the  major  part  of  them,  that  there  hath 
'bwm  anrtaMl  csedkgivtn  by  the  bankrupt  and  any  *tber  perse*, 
4  w  mutual  debts  between  the  bankrupt  and  any  other  person,  at  any 

*  tinre  before  such  person  became  bankrupt,  the  said  commissioners 
4  &c,  or  «he  assignees  of  such  bankrupt's  -estate,  shall  state  tbe 
'account  between  them,  and  one  debt  may  be  set  against  another; 
'  and  what  shall  appear  to  be  due  on  either  side  on  the  balance  Of 

*  such  account,  and  on  setting  such  debts  against  one  another,  and 
'  m  more,  shall  be  claimed  or  paid  on  either  side  respectively.' 


BuSSBLl. 
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1816.  not  only  as  to  amount,  but  whether  the  event  on  which 
Graham  *c  ^*  depended,  should  ever  take  place.  The  policy 
came  into  the  hands  of  the  assignees  with  only  zpossMij 
of  future  credit.  The  act  seemed  to  contemplate  the 
situation  of  the  parties  at  the  time  of  the  act  of  bank- 
ruptcy ;  and  if  the  dealings  between  them  did  not  con- 
stitute a  credit  then,  the  case  did  not  fall  within  the 
act.  In  support  of  this  doctrine*  he  cited  Lord  Hard- 
vncl/s  opinion  in  the  case  Em  parte  Groom*  (a) ;  that 
of  Mr.  Justice  Bullet  in  Dobson  v.  Leckbart  (b)\  the 
case  of  Hancock  v.  EntvnstU  (c) ;  and  that  of  GUnmt  v. 
Edmunds  (d).  It  would  be  contended  that  this  was  to 
be  considered  in  the  light  of  a  trust,  and  cases  would  be 
cited  to  shew  that  the  act  extended  to  all  cases  in  which 
there  were  trusts ;  but  the  difficulty  would  be  to  main- 
tain the  general  proposition.  If  the  bankrupt  were  only 
a  trustee,  the  property  would  not  go  to  the  assignees  at 
.all ;  though  perhaps,  if  the  assignees  received  money  on 
the  trust  after  the  bankruptcy,  they  might  bring  it  within 
the  principle  of  mutual  credit.  Mutual  credit  could  only 
exist  with  reference  to  money  ;  not  with  reference  to  j«& 
The  deposit  of  goods  could  only  lay  the  foundation  of 
mutual  credit,  which  would  arise  and  be  established  when 
the  goods  were  converted  into  money,  but  not  before. 
So  in  the  present  case,  no  mutual  credit  could  be  esta- 
blished, till  something  of  a  pecuniary  nature  arose;  that 
is,  till  the  loss  happened.  [Lord  Ellenborougb.  Would  not 
your  proposition  exclude  the  case  of  French  v.  Fenn  (<)> 
where  the  defendant  was  entrusted  by  the  bankrupt  and  a 
third  person  with  a  row  of  pearls,  which  was  to  belong 
to  them  in  thirds ;  the  bankrupt  being  indebted  to  the 
defendant  for  more  than  the  amount  of  his  third,  the 
court  held  that  this  was  a  case  of  mutual  credit.]   He 

(c)  l  At.  119. (&)  5  T.R.  138. CO  3  T.  R.  435. — • 

( d)  4  Taun.  775.— (*)  Cooke'*  Bankrupt  Law,  554,  6th  edit. 
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admitted  that  that  wis  a  case  within  the  meaning  of  the  XB16. 

act.    [Lord  C.  J.  -Gibbs.— It  irf  impossible  to  controvert       _  *-^ 

•  Graham 

the  proposition,  that  goods,  when  told,  create  a  credit;  * 

the  fallacy  of  Mr.  LMedatfs  argument  consists  in  saying       Bussbll. 
that  the  credit  cannot  exist  until  they  are  sold.]    The 
doctrine  of  trusts  was  a  good  deal  considered  in  Qlk* 
v.  Smith  (a) }  but  that  case  must  have  been  principally 
determined  by  the  finding  of  the  jury  on  the  special 
agreement. .  [Lord  C.  J.  Gibbs.    There  were  two  ques- 
tions in  that  case;ygrrf,  as  to  the  broker's  right  to  a 
lien,  secondly^  whether  it  were  a  case  of  mutual  credit* 
I  would,  not  decide  the  first  point,  but  left  it  to  the  jury 
to  say  whether  there  had  been  a  specific  agreement ;  be* 
cause,  if  there  had,  it  excluded  the  idea  of  mutual  credit. 
The  substance  of  that  ca$e  was,  that  the  bankrupt  had 
trusted  the  defendants,  the  brokers,  with  the  policy,  and 
the  defendants  had  trusted  the  bankrupt  with  the  amount 
of  his  debt,  so.  that  it  was  contended  that  the  defendants 
had  the  poKcy  as  a  security,  and  therefore,  that  if  the 
assignees  bad  brought  trover  for  the  policy,  the  defendants 
wo*dd  not  have  been  obliged  to  deliver  it  up,  until  they 
were  p&id  their  debt  \  and  if  so,  having  prevailed  on  the 
underwriters  to  pay  the  loss,  that  they  were  also  entitled 
to  retain  that  money  against  the  assignees,  until  the 
d$bt  for  which  the  policy  had  been  deposited  was  satis- 
fied.].   That  doctrine,  he  said,  did  not  apply  to  this  case, 
because  there,  the  trusts  consisted  in  the  defendants  hav- 
ing the  policy,  in  respect  of  which  they  had  received  the 
money,  in  their  possession.    The  case  Ex  parte  Deeze  (J), 
had  been  much  relied  on,  but  the  doctrine  of  that  case 
had  been  narrowed  by  the  subsequent  cases  Ex  parte 
Otendon  (;),  and  Green  v.  Farmer  (d).    [Lord  C.  J.  Gibbs. 
The  term  mutual  credit  was  never  started  in  Green  v. 

(o)  1  Taun.  56. (*)  1  At.  929. (c)  Ibid.  235> uO  4 

Bur.  2*14.  IB/.  651.  S.  C. 

VOL.  II.  HR 
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1816.  Farmit ;    the  question  was  on  the  lien  only.— Lord 

*-w  Ellenborough.    What  .is  the  difference  between  mutual 

Graham  . 

it.  credit  and  mutual  debts  /]     The  distinction,  he  said, 

RosiELL.  Was.laid  down  in  the  case  Ex  parte  Present  (a\  where 
A>%  being  a  creditor  of  the  bankrupt  for  £  110^  and  a 
debtor  to  him  on  bond  for  jf  340,  payable  three  yean 
after  the  bankruptcy,  with  interest,  was  allowed  to  set 
off  his  demand,  as  far  as  it  would  go,  as  a  mutual  credit, 
though  it  was  not  strictly  a  mutual  debt.  That,  he 
should  say,  was  exactly  the  case  intended  by  the  statute, 
before  which,  nothing  could  be  set  off,  but  what  was  due 
at  the  time  of  the  bankruptcy,  and  which  was  only 
meant  to  extend  to  cases,  where  the  debt  actually  ei- 
isted,  but  had  not  t>ecome  due ; — and  not  to  debts  which 
depended  on  contingencies. 

Mr.  Barnwall,  contra,  contended  that,  the  insured  hav- 
ing confided  in  the  ability  and  integrity  of  the  under- 
writer to  pay  in  case  of  a  loss,  this  was  a  credit  within 
the  act.    The  term  credit,  considered  either  with  refer- 
ence to  its  derivation  or  general  use,  signified  belief. 
Thus,  if  used  of  a  witness,  it  meant  the  belief  reposed  in 
his  statement  $  of  a  merchant,  the  belief  entertained  by  the 
world,  that  he  was  fully  equal  to  his  engagements:  As 
long,  therefore,  as  this  belief  or  confidence  continued,  it 
was  a  credit y  varying  only  in  degree,  according  to  the  valoc 
of  the  subject  matter,  the  time  for  which  it  was  given,  or 
the  nature  of  the  contingency  on  which  it  was  made  to 
expire.    The  loan  of  money  for  twenty-four  hours,  it 
would  not  be  disputed,  was  a  credit  within  the  act ;  but 
if  it  were  to  be  repaid  on  the  contingency  of  the  borrower 
surviving  for  that  period,  according  to  the  plaintiffs 
argument,  it  would  not  be  a  credit :  And  yet,  presuming 
the  borrower  to  be  in  good  health,  the  degree  of  con- 
fa)  1  At.  230. 
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fidence  or  trust  reposed  in  him  by  the  lender  was  much  1816. 

the  same  in  both  cases;  the  contingency  not  sensibly      Graham 
differing  from  certainty.    If  A.  trusted  B.  with  £  100,  »• 

and  C.  with  j#200  for  the  same  time ;  or  if  he  trusted  A* 
for  one  year  and  B.  for  two  years  with  the  same  sum, 
the  degree  of  confidence  or  credit  reposed  in  C.  in  each 
case  was  twice  as  great  as  that  reposed  in  B.    The  act 
in  question  had  in  view  bankrupt  traders,  whose  fortunes 
depended  upon  contingencies,  and  the  nature  of  whose 
dealings  compelled  them  to  enter  into  contracts,  deter- 
minable upon  such  contingencies.    The  ability  of  a  mer- 
chant, engaged  in  maritime  adventure,  to  fulfil  his  en- 
gagements, might  depend  upon  the  prosperous  or  un- 
fortunate termination  of  that  adventure ;  and  hence  the 
contracts  of  bottomry  and  respondentia*    In  those  cases, 
the  money,  with  marine  interest,  was  only  to  be  repaid 
on  the  arrival  of  the  ship  and  goods,  and  therefore,  ac- 
cording to  the  argument  of  the  plaintiffs,  would  not 
constitute  a  credit:  But  the  lender  trusted  to  the. ability 
of  the  borrower,  on  the  contingency  of  the  ship's  safe 
arrival;  the  confidence,  therefore,  reposed  with  respect 
to  money  or  money's-worth,  existed  in  these  cases,  as 
well  as  if  the  money  were  to  be  repaid  at  all  events;— 
the  value  of  the  difference  between  this  and  an  absolute 
engagement  to  repay  being  the  excess  of  the  marine 
interest  above  the  common  interest;  in  other  words,  the 
premium  for  the  risk  of  the  vopge.  Inasmuch,  therefore, 
as  the  term  credit  was  sufficiently  large  to  comprehend 
every  species  of  trust  or  confidence,  with  respect  to 
money  or  money's-worth,  and  as  this  species  of  credit, 
determinable  on  a  contingency,  not  only  might  exist, 
but  had,  in  fact,  existed  from  very  early  periods  down  . 
to  the  time  of  passing  the  b  Geo.  2,  and  still  did  exist 
among  traders,  it  must  be  a  credit  within  the  meaning 
of  that  act.    With  respect  to  authorities,  he  relied  con- 

K  R2 


Russell. 
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1816.         fidemiy  on  the  case  of  O/iw  v.  Smith,  where  the  trusting 
G  ^aham       *ke  broker  ^t*1  t^xe  P088^8'011  of  a  policy,  on  which  a 
0.  loss  occurred  after  the  bankruptcy,  constituted  a  credit 

for  the  eventual  value  of  that  policy.    In  that  case,  the 
broker  could  never  becomeadebtor  in  respect  of  the  policy, 
tiU  a  loss  had  happened,  and  he  had  received  the  amount 
from  the  underwriter ;  and  it  therefore  depended  on 
a  contingency,  whether  it  would  ever  become  a  debt. 
Then,  if  the  possession  of  the  policy,  which  only  gave 
the  broker  a  power  of  receiving  from  the  underwriter 
the  amount  of  his  subscription  in  case  of  a  loss,  con- 
stituted a  credit,  &  fortiori  there  must  be  a  credit  to  the 
underwriter,  whose  solvency  could  alone  make  that  power 
of  any  value  to  the  broker.     In  Koster  v.  Eaton  (a\  it 
was  decided  that  a  broker,  effecting  his  policies  in  his 
own  name,  as  agent  for  others,  thereby  constituted  a 
credit  as  between  him  and  the  underwriter;  and  in 
Parker  v.  Beasiey  (3),  the  authority  of  that  case  was  relied 
upon  and  confirmed.    The  case  of  French  v.  Ftnn,  too, 
was  an  authority  to  a  certain  extent  to  the  same  efiect: 
There,  the  pearls,  at  the  time  qf  the  bankruptcy,  were  in 
England,  and  it  depended  on  various  contingencies,— 
viz.  their  safe  arrival  in  China,  the  state  of  the  market 
there,  and  the  safe  arrival  of  the  proceeds  in  this  country, 
—whether  the  original  subject  matter  of  the  trust  would 
ever  constitute  a  debt.  He  admitted  that  what  was  throws 
out  by  Lord  Hardwcke  in  the  case  Ex  parte  Groom,  ww 
in  point,  but  then  it  was  not  said  judicially. 

Mr.  LittUdale,  in  reply,  said  that  the  case  of  French  v. 
Ftnn  was  perfectly  unlike  the 'present.  There,  the  de- 
fendant was  entrusted  whh  goods  for  which  he  was  to 
account,  and  which  were  of  some  value,  though  uncer- 
tain ;  there  was  therefore  something  for  which  credit  was 

(•)  S  M.  &  5„  1 12. (o)  Ibid.  423. 
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to  be  given;  and  Mr.  Justice  Heath  had  distinguished  that 
case  from  Glennie  v.  Edmunds  by  that  circumstance.  He 
cited  Stanifortb  v.  FUeows  (a),  to  shew  the  reluctance  of 
the  judges  to  extend  this  statute  farther  than  was  ori- 
ginally intended. 

The  opinion  of  the  judges  was  delivered  by  Lord 
EUtnborough  in  the  court  of  Kings  Bench,  on  Monday,  the 
25th  of  November  in  this  term.  The  substance  of  what 
his  Lordship  said  was  as  follows : — This  case  has  been 
argued  with  reference  to  stat.  5  Geo.  2,  c.  30,  s.  28;  but 
we  think  it  depends  very  much  on  the  construction  of 
stat   J  9  Geo.  2,  c.  32,  s.  2.  (A),  which  was  not  adverted 


1616. 

Graham 

v. 
Russell. 


(#)  Ante,  vol.  i.  p.   184. (()  That  section,  after  reciting, 

'  That  merchant*  and  other  traders  frequently  lend  money  on 
r  bottom-ree,  or  at  respondentia,  and  in  the  course  of  their  trade 
r  frequently  cause  their  snips,  and  the  goods  &c.  loaded  thereon, 
r  to  be  insured;  and  where  commissions  of  bankruptcy  have  issued 
r  against  the  obligor  in  such  bottom-ree,  or  respondentia  bond,  or 
1  the  underwriter  or  assurer  in  such  assurance,  before  the  loss  of 
1  the  ship  or  goods,  in  such  bond  or  policy  of  insurance  mentioned, 
1  hath  happened,  it  hath  been  made  a  question,  whether  the  ob- 
1  ligee  or  obligees  in  such  bond,  or  the  assured  in  such  policy  of 
1  insurance,  should  be  let  in  to  prove  their  debts,  or  be  admitted  to 
1  have  any  benefit  or  dividend  under  such  commission,  which 
r  may  be  a  discouragement  to  trade;'  enacts  '  That  the  obligee  in 
1  any  bottom-ree,  or  respondentia  bond,  and  the  assured  in  any 
[  policy  of  insurance,  made  and  entered  into  upon  a  good  and  valu- 
'  able  consideration,  bond  fide,  shall  be  admitted  to  claim,  and, 
:  after  the  loss  or  contingency  shall  have  happened,  to  prove  his, 
1  her,  or  their  debt  and  demands  in  respect  of  such  bond  or  policy 
'  of  insurance,  in  like  manner  as  if  tne  loss  or  contingency  had 
'  happened  before  the  time  of  the  issuing  of  the  commission  of 
r  bankruptcy  against  such  obligor,  or  insurer ;  and  shall  be  entitled 
1  unto,  and  shall  have  and  receive  a  proportionable  part,  share,  and 
r  dividend  of  such  bankrupt's  estate,  in  proportion  to  the  other 
'  creditors  of  such  bankrupt,  in  like  manner  as  if  Mich  loss  or  con- 
[  tingency  had  happened  before  such  commission  issued  ;  and  every 
1  person  or  persons,  against  whom  any  commission  of  bankruptcy 
r  shall  be  awarded,  shall  be  discharged  of  and  from  the  debt  or 
r  debts  owing  by  him,  her,  or  them,  on  every  such  bond  or  policy 
1  of  insurance,  as  aforesaid ;  and  shall  have  the  benefit  of  the 
1  several  statutes  now  in  force  against  bankrupts,  in  like  manner, 
r  to  all  intents  and  purposes,  as  if  such  loss  or  contingency  had  hap- 
'  pened,  and  the  money  due  in  respect  thereof  had  become  payable, 
[  oefore  the  time  of  the  issuing  of  such  commission.' 
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1810.         to  in  the  argument.    That  statute  relates  to  the  case  of 
x  r  ^^.j        bankrupt  underwriters;  the  case  before  the  court  is  that 
v.  of  a  bankrupt  assured ;  but  the  judges  are  of  opinion  that 

Russell.  m  a  set^Qff  js  to  j,e  allowed  in  the  one  case,  by  parity  of 
reasoning  it  ought  to  be  allowed  in  the  other.  If  the 
loss  happen  prior  to  the  bankruptcy,  the  assured  is  clearly 
entitled  to  prove  it  under  the  commission ;  the  statute  to 
which  I  have  alluded  recognizes  that  right,  and  enacts 
further,  that  though  the  loss  do  not  happen  till  after  the 
bankruptcy,  still  the  assured  shall  be  enabled  to  prove 
under  the  commission.  Tl}is  shews  two  things ;  first) 
that  the  loss,  in  the  case  of  the  bankrupt  underwriter,  is 
to  be  settled  and  allowed,  though  it  sounds  in  damages*, 
and,  secondly,  that  the  entire  distribution  of  the  bankrupt's 
effects  must  wait  the  event  of  the  voyage. — In  the  present 
case,  the  assured  had  become  bankrupt,  the  underwriter 
remained  solvent,  and  was  in  advance  to  the  bankrupt 
on  the  balance  of  accounts,  <£l08.  The  assignees  con- 
tend that  they  have  a  right  to  compel  the  defendant  to 
pay  the  whole  amount  of  the  loss;  but  in  stating  the 
account  between  the  parties,  the  question,  whether  a 
particular  item  should  be  introduced,  must  depend  on 
the  nature  of  the  item,  and  not  on  which  side  of  the  ac- 
count it  appears.  If,  then,  the  insured  would  be  entitled 
to  set  it  off,  in  the  case  of  the  underwriter's  bankruptcy, 
so  ought  the  underwriter,  in  case  of  the  bankruptcy  of 
the  insured.  The  defendant  must  therefore  be  entitled 
to  deduct  the  sum  of  <£l08  :  0/  :  I  J.,  being  the  balance 
of  the  account  due  to  him. 

Verdict  to  be  reduced  accordingly. 
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In  the  Exchequer  Chamber. 

The  KING  V.  JOHN  DANNELLT,  and  GEORGE  VAUGHAN.  ^?Tturda& 

Nov.  16. 

This  indictment  alleged  that  John  Dannellj,  late  of  the  4.  is  indicted  for 
parish  of  St.  George  Bloomsbury,  in  the  county  of  Middlesex,  %.  as^craaary 

labourer,  on  the  15th  of  December.  56  Geo.  3,  about  the  k?th  *?efoI€  and 

r  .    ..      ,        .  ,       r   ,  ,  .  ,  \  ,  after  the  fact, 

hour  of  six  in  the  night  of  the  same  day,  with  force  and  The  facts  proved 

arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  the  J^n^^uou'of 

dwelling-house  of  one  J.  Poole,  there  situate,  feloniously  2*v  a  police- 

and  burglariously  did  break  and  enter,  with  intent  the  wTi^three^thers 

goods  and  chattels  of  the  said  J.  Poole,  in  the  said  dwell-  t0  commit  a 

ing-house,  then  and  there  being,  then  and  there  felo-  agreed7ha?£!  " 

niously  and  burglariously  to  steal,  take,  and  carry  away  •,  Jha11  lic.in  *jai* 

and  then  and  there,  in  the  same  dwelling-house,  with  three  others,  and 

force  and  arms,  thirty  yards  of  woollen  doth,  of  the  £a\£fr3t 

value  of  £$,  of  the  goods  and  chattels  of  the  said  J.  tion  shall  be 

Poole%  in  the  same  dwelling-house  then  and  there  being  ^  ^  £.— -The 

found,  then   and  there   feloniously  and  burglariously  jury  find  ^. 
,•-.!,,  .  i  a  guilty  of  larceny 

did  steal,  take,  and  carry  away,  against  the  peace,  &c. :  only,  and  B.  as 

And  that  George  Vaughan,  late  of  the  parish  aforesaid  &c,  ^reand^fir 

labourer,  before  the  said  felony  and  burglary  was  com-  — Qucere,  1st, 

mitted  in  form  aforesaid,  viz.  on  the  day  and  year  afore-  ^as  not  to*parl 

said,  with  force  and  arms,  at  &c,  did  unlawfully  and  fe-  ticinate  in  the 

loniously  counsel,  aid,  abet,  and  procure,  the  said  John  fn  tne  r'ewar<i9 

Donnelly  to  do  and  commit  the  said  felony  and  burglary,  he  could  be  con- 

,  e  r         .,         •         ,  o     6      ''  victed  of  larceny. 

in  manner  and  form  aforesaid,  against  the  peace  etc.:  And  2dly  whether, 

that  after  the  said  felony  and  burglary  was  done  and  a?^-»  *n*  P™1" 

committed  by  the  said  J.  Dannelly,  in  manner  and  form  acquitted  of  the 

aforesaid,  the  said  G.  Vaughan,  well  knowing  the  said  J'.  S^be'cfnvict- 

Dannelly  to  have  done  and  committed  the  said  felony  and  «*  as  accessary  to 

burglary  in  form  aforesaid,  on  the  16th  of  DecetSer,  in 
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18 16.         the  fifty-sixth  year  aforesaid,  rfith  force  and  arms,  at  Sic., 

tpi^JT'  him  the  said  jp.  DanneUy  did  feloniously  receive,  harbour, 

v.  and  maintain,  against  the  peace  &c. — The  prisoners  Vere 

DA  W?DEdLL Y         tried  3t  Ae  0U  B^^  °n  thfi  24tH  °f  ^PtenAer  laSt>  whCfl 

Vaughav.  it  appeared  that  the  prisoner,  DanneUy,  at  the  instiga- 
tion of  Vaughan,  who  was  in  the  employment  of  the 
police-office  at  Bow-street,  had  concerted  with  three  other 
men,  Batts,  Jiawley,  and  Farthing,  to  rob  the  shop  of 
Mr.  Poole,  in  Everett-Street^  Brunswick-Square,  on  the 
night  of  the  15th  of  December  1815;  that  it  was  agreed 
that  Vaugharty  and  another  officer,  should  lie  in  wait 
to  apprehend  Batts,  Rawley,  and  Farthing,  and  that 
the  reward  for  their  conviction,  being  £40,  each,  in 
case  of  burglary,  should  be  divided  between  them;  that 
Vaughan  told  Poole  that  his  house  would  be  robbed  that 
night,  and  desired  him  to  mark  a  piece  of  cloth  and  leave 
it  on  the  counter  -,  to  take  care  to  fasten  the  latch  of  his 
door,  and  to  make  no  resistance,  assuring  him  that  he 
should  lose  nothing ;  that  Poole  consented  to  the  plan,  and 
left  the  house  with  Vaughan  and  Barrett,  the  other  officer, 
to  watch  ',  that  accordingly  Donnelly,  and  the  three  others, 
stole  three  pieces  of  broad-cloth,  but  not  that  which 
had  been  marked  by  Poole  ;  and  that  Batts,  Rawly,  and 
Farthing,  were  apprehended  and  tried  for  the  burglary, 
of  which  offence  they  were  acquitted,  it  appearing  to 
have  been  not  quite  dark,  but  were  convicted  of  grand 
larceny. — On  the  present  indictment,  the  jury  acquitted 
DanneUy  of  the  burglary,  but  found  him  guilty  of  stealing 
in  the  dwelling-house  to  the  value  laid  in  the  indict- 
ment ;  and  they  found  Vaughan  guilty  as  accessary,  both 
before  and  after.  It  was  then  objected,  on  the  part  of 
Vaughan,  that  as  the  jury  had  acquitted  the  principal  of 
the  burglary,  the  accessary  must  be  acquitted  altogether. 
The  point  was  reserved  for  the  consideration  of  the  twelve 
judge*  JMr.  Baron  Graham^  in  summing  up  the  evidence, 
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also  intimated  a  doubt,  whether  Donnelly  could  be  con- 
victed of  larceny,  since  he  was  not  to  partake  of  the 
stolen  property ; — the  reward  on  the  conviction  of  his 
accomplices  being  his  only  inducement. 

Mr.  Cumvood,  who  was  of  counsel  for  Vaugban  only, 
at  the  trial,  had  been  requested  by  the  judges  to  con- 
sider also  the  question  as  to  the  legality  of  Donnelly's  con- 
viction ;  and  he  accordingly  now  contended)  firsts  that , 
Donnelly  had  not  committed  hrceny ;  and  secondly,  that 
even  if  he  had,  his  acquittal  of  the  burglary  acted  as 
an  entire  acquittal  of  Vaughan.  As  to  the  first  point,  a 
crime  must  consist  both  of  the  fact,  and  of  the  intention  $ 
each  of  which,  the  law  had  said,  must  be  a  component 
part  of  it.  Puffendorf,  lib.  1 ,  r.  lf  s.  4.  Then  what  was 
necessary  to  constitute  larceny,  according  to  the  English 
law  ?  Mr.  Justice  Btackstone  (a)  had  defined  it  to  be  *  the 
'  felonious  taking,  and  carrying  away,  of  the  personal 
•  goods  of  another :' — That,  however,  was  a  very  imper- 
fect definition  \  for  '  felonious  taking'  was  a  compound 
idea,  and  it  was  necessary  to  have  a  definition  of  that 
also.  To  go  back  to  the  first  authorities:  According 
to  Bracton  (b),  Furtum  est  eoniractatio  ret  alien*  JraU* 
duknta,  cum  animo  furandi,  invito  illo  domino  cujus  res 
illafuerit;  cum  animo  dice,  quia,  sine  animo  furandi,  non 
committitur.  This  definition  was  borrowed  from  that  of 
the  civil  law:  Furtum  est  contrectatiofraudulosa,  Inert  fttc'tendi 
gratia1,  vel  ipshts  rei,  vel  etiam  usis  ejus,  posses  stone sve  (c) ; 
which  was  going  farther  than  the  English  law,  because  it 
made  the  taking  the  use  of  a  thing  as  criminal  as  taking  the 
thing  itself ;— but  by  the  civil  law  also,  furtum,  sine  offectu 
furandi,  non  committitur  (rf).  This  definition  had  been  re- 
cognized by  all  the  writers  on  the  subject ;  who  had  univer- 


1816. 
The  King 

0. 

Dannblly 

ami 
Vauohan. 


*   (a)  Vol.  4.  c.  17. '&)  Lib.  3,  c.  3«,  De  CoronA.— — (C)  Just. 

Inst.  lib.  Atus ;  tit.  1 .  De  obligationibus  qu<x  ex  delicto  nateuutur.  $ 
K  Drfinitio  yir/t.— --(d)  ibid.  sect.  ?.  Do  offectu  furandi.— 
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1816.         sally  considered  that  the  animus  furandl  was  essential  (a\ 
The  Kiho       'n  t*ie  P**8*1*  case,  then,  this  necessary  ingredient  was 

»•  wanting  ;  for  Donnelly  was  not  present  with  the  animus 

Tjannkllt 

and  furanii;  his  object  was  not  to  participate  in  the  plunder, 

\  auch  \k.  5ut  t0  get  a  share  Gf  the  reward  on  conviction.  It  might 
be  said  that  though  his  was  not  the  hand  which  took  the 
property,  he  was  still  particept  of  the  guilt ;  but  there  must 
be  a  community  of  intention  to  constitute  a  community  of 
guilt.  In  the  case  of  the  three  soldiers  (*),  who  went 
to  rob  an  orchard,  two  of  them  got  into  a  tree,  the  third 
stood  at  the  gate  with  his  sword  drawn,  and  killed  the 
owner's  son  who  had  collared  him ;  Lord  Holt  held  that 
it  was  murder  in  him,  but  that  the  other  two  were  in- 
nocent ;  because  they  had  not  all  come  with  a  general 
resolution  against  all  opposers  •,  that  is,  the  community  of 
intention  did  not  extend  to  all.  He  cited,  as  closely 
applicable9  the  case  of  M*  Daniel  and  others  (f  )>  who  were 
indicted  as  accessaries  before  the  fact  to  a  robbery  com- 
mitted on  Salmon,  one  of  the  prisoners ;  and  it  was  held 
that  no  robbery  was  committed,  because,  Salmon  having 
.consented  to  part  with  his  property,  it  could  not  be  said 
I  to  have  been  taken  invito  domino.     So  here,  there  was  no 

I  larceny,  because  the  animui  furandiwzs  wanting. — Secondly 

supposing  Donnelly  to  have  been  well  convicted  as  prin- 
cipal, still  Vaugban,  as  accessary,  must  be  acquitted.    An 
j  accessary  must  be  convicted  of  a  felony  of  the  same  species 

as  the  principal.  Now  burglary  and  larceny  were  as 
distinct  offences,  as  forgery  and  murder.  By  the  old 
law,  the  accessary  could  not  be  indicted  till  the  principal 
had  been  convicted ;  and  in  the  present  case,  if  DanneOj 
and  Vaughan  had  been  indicted  separately,  and  the  indict- 
ment against  the  latter  had  stated  that  the  principal  had 
been  acquitted,  the  accessary  could  not  have  been  convicted. 

(a)  Staundf  V4.  3  Intt.  c.  47.  1  Hawk,  c.33,  s.  1. 1  Hale,c.43, 
p.  504.  Foster,  P.C-  183.  East,  P.  C.  553. (6)  Foster  Of  Accom- 
plices, c.  1,  p.  353,  3d  edit. (c)  10  St.  Tru  417-  Foster,  W- 
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Mr.  Bolland,  for  the  crown,  contended  that  there  was  1816. 

nothing  to  impugn  the  verdict,  either  as  to  the  principal,      rp.^JT*' 

or  as  to  the  accessary.     First,  taking  the  definition  of  v. 

larceny  as  given  by  any  English  lawyer,  he  contended  that     D A  Na*  *j  LLY 

Danneliy  had  been  guilty  of  that  offence.     In  M'DanieFs      Vadghak. 

case,  Salmon  had  consented  to  part  with  his  property; 

but  here,  Poole  had  only  facilitated  the  robbery,  without 

any  intention  to  part  with  his  property;  indeed,  the 

cloth  which  he  had  marked  for  the  purpose  of  being 

taken  away  was  not  touched.    The  present  case  rather 

resembled  that  of  Eggington  (a),  where  the  owner  of  the 

goods  directed  his  servant  to  carry  on  the  plot  into  which 

he  had  entered  with  the  robbers,  and  to  let  them  in  to 

the  house,  where  they  broke  open  inner  apartments  and 

took  the  goods ;  and  all  the  judges,  except  Mr.  Justice 

Lawrence,  who  doubted  whether  it  could  be  said  to  be 

done  invito  domino,  held  that  it  was  larceny.     So  in  the 

case  of  Narden  (b),  who  went  out  for  the  purpose  of  being 

robbed ;  and  after  delivering  his  money,  apprehended  the 

felon,  who   was  convicted.     M'DanieFs  case  was  one 

which  mainly  supported  the  present  prosecution;   for 

1  the  judges  were  unanimously  of  opinion  that,  supposing 

(  a  robbery  to  have  been  committed  on  Salmon,  the  facts 

c  found  by  the  special  verdict  were  sufficient  to  charge 

*  APDanUl  &c.  as  accessaries'  (*).    There  was  the  same 

connexion  between  Vaughan  and  the  principals  in  the 

present  case.    Then,  as  to  the  other  requisite  of  larceny, 

the  animus  furandi,  no  doubt  Danneliy  meant  to  blend  the 

two  characters  of  thief  and  informer ;  and  to  have  his 

share  in  the  plunder,  though  he  had  an  ulterior  object  in 

view.    Secondly,  as  to  the  prisoner  Vaughan,  it  was  every 

day's  practice  to  indict  a  person  as  accessary  to  a  burglary, 

(a)  East,  P.  C.  494.66(5. (b)  Foster,  IS9.  East, P.  C.  666. 

'c)  Foster,  124.. 
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1$16.  and  if  the  principal  were  convicted  of  larceny  only,  it 

'    ThelciNG       was  no  °'}iect*on  t0  the  conviction  of  the  accessary, 
tt.  Vaughan  had  concerted  with  Danntllj  to   commit  an 

^nd  LL  Y  o£Btnce,  which  comprized  other  offences.  He  had  directed 
V^oghav.  Poole  to  latch  his  door,  in  order  to  make  it  burglary. 
Then,  because  the  offence  had  fallen  down  to  larceny, 
could  it  be  said  that  Vaughan  was  not  equally  an  acces- 
sary ?  [Lord  EUenborougb*  To  be  sure,  a  man  who  is 
charged  with  an  offence  is  also  charged  with  all  the 
offences  of  which  it  is  composed,] 

Mr.  Curwood,  in  reply,  said  that  as  to  the  first  point, 
he  had  not  relied  on  the  argument  that  the  robbery  was 
not  committed  invito  domino,  but  on  the  want  of  the 
animus furandi;  the  reward  being  the  object.  [Lord  Elfo* 
borough.  Was  it  not  animus  fur  audi  to  assist  in  the  com- 
mission of  the  theft ;  to  aid  and  comfort  the  thief,  though 
the  immediate  benefit  did  not  result  to  him  ?  The  de- 
finition is  'Inert  caus&j  ( not  lucri  sui  causa* — Lord  C.  J. 
Gibbs.  The  intention  was,  to  assist  in  the  commission  of 
the  theft,  and  then  to  get  the  reward:  Suppose  A>%  A, 
&  C,  go  to  rob  together,  and  it  is  agreed  between  them 
that  B.  k  C.  shall  take  all  the  plunder :  would  not  i.  go 
cum  animo  furanii?]  He  must  contend  that  he  would 
not.  The  law  had  given  the  reward  as  an  incitement. 
The  Bank  of  England  were  constantly  in  the  habit  of 
sending  their  officers,  to  incite  parties  to  the  commission 
of  offences,  which  afterwards  proved  the  means  of  con* 
viction :  The  only  difference  was,  that  the  character  of 
«  that  company  stood  so  high  that  no  sinister  motives  could 

be  imputed  to  them*  As  to  the  second  point,  he  did  not 
contend  {hat  Vaughan  might  not  have  been  convicted  as 
accessary  on  the  facts  proved ;  but  .that  be  was  not  pro- 
perly charged*.  To  be  sure,  a  principal  might  be  con- 
victed of  part  of  the  crime  charged,  and  the  accessary 
also ;  but  this  was  a  crime  of  a  totally  different  specie*. 


TheKtwc 

v. 
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[Lord  C.  J.  GiUs.    Does  not  your  argument  goto  prote         }g}f. 
that  the  principal  ought  not  to  have  been  convicted? 
Has  it  ever  been  decided  that  a  principal  may  be  con- 
victed of  a  lower  offence,  and  that  the  accessary  cannot  ?]     Dammbllt 
He  admitted  the  force  of  what  his  Lordship  said  j  and     Vaochaic. 
concluded  by  urging  the  tenderness  of  the  law  in  criminal 
cases,  ^when  the  least  doubt  appeared  in  favour  of  the 
offender. 

No  judgment  had  been  pronounced  in  this  case,  when 
the  present  number  was  ready  for  the  press ;  but  as  the 
editor  will  have  no  future  opportunity  of  presenting  it  to 
the  profession,  he  trusts  he  shall  be  excused  for  inserting 
it  as  an  undecided  case. 


DEANE  v.  Sir  william  clayton,  Baronet  (*). 


This  was  an  action  on  the  case,  brought  against  the  A>  being  the  f%C ,  /J2— 

owner  and  ocrn«         * 


defendant  for  killing  the  plaintiff'*  dog,  by  means  of  pier  of  certain   Atf.*^& 

woodland,  ^*  V  ^    _y* 

— —    '  through  which^'      /.      *  -~ 

(■)  No  judgment  has  a*  yet  been  pro^u»ccd  in  this  case ;  but  as  ^Cn 
U  has  excited  a  considerable  interest,  the  editor  has  published  the  QJ^X  t0  preserve 
arguments,  offering  the  same  excuse  as  in  the  preceding  case, — that  ^  narej  amj  to 
he  will  not  have  an  opportunity  of  presenting  it  to  the  profession,  destroy  does  and 
on  any  future  occasion.  foxes  whiS 

.  might  come  into 
his  woodland  ift  pursuit  of  them,  fixes  iron  spikes,  called-  dog- spears,  sharp  at  each 
end,  into  several  trees,  none  of  them  being  at  a  less  distance  than  fifty  yards  from  any 
of  the  foot-paths,  with  each  end  pointing  along  a  hare-track,  and  places  painted 
notices  thereof  on  the  outside  of  his  woodland.*— B.  is  sporting  in  the  land  adjoining, 
which  is  divided  from  A's  land  only  by  a  mound  and  shallow  ditch,  with  the  licence 
of  the  owner  j  a  hare  gets  up,  and  is  pursued  by  B.'s  dog  into  A.'*  woodland,  (JB.  using 
all  his  endeavours  to  call  in  his  dog)  and  in  the  pursuit  encounters  one  of  the  spikes 
and  is  thereby  killed.— Qu<rre,  1st,  whether  B.  were  a  trespasser  on  A*  land. — 2dly, 
whether  A.  were  authorized  in  fixing  the  dog-spears,  or  whether  he  were  answerabfe 
to  B.  in  an  action  on  the  case,  for  the  injury  done  to  his  dog. 
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1816*         deg-spears  set  in  his  grounds.      The  first  count  of  tie 
t££vz         declaration  stated,  That  before  and  at  the  time  of  com- 
v.  nutting  the  grievance  afterwards  mentioned,  the  plaintiff 

l  a  t  t  o  n  .  wa$  p^g jjjg  Upon  ^j  ove;r  a  certain  wood,  piece  or  parcel 
of  land,  adjoining  a  certain  other  wood,  &c  of  the  de- 
fendant* and  separated  therefrom  by  a  certain  mound  or 
bank  of  earth,  in  the  parish  of  Lewiner,  in  the  county  of 
Oxford,  with  a  certain  dog  of  the  plaintiff  of  the  value  of 
j£50;  and  afterwards,  and  before  the  committing  the 
said  grievance  Sec.  viz.  on  the  20th  of  November  1813,  at 
&c,  a  hare  started  up  in  the  first  mentioned  wood,  and 
in  sight  and  view  of  the  plaintiff's  dog,  ran  along  the 
same  wood  over  the  said  mound  into  the  defendant's 
wood,  in  and  along  a  certain  track  or  path  in  the  same; 
and  the  said  dog  immediately  followed  the  said  hare 
along  the  first  mentioned  wood,  over  the  said  mound, 
and  against  the  will  and  inclination  of  the  plaintiff,  ran 
into  the  defendant's  wood,  in  and  along  the  said  track  or 
path,  in  pursuit  of  the  said  hare :  Yet  that  the  defendant, 
wrongfully,  injuriously,  and  maliciously  contriving  and 
intending  to  injure,  prejudice  and  aggrieve  the  plaintiff 
in  this  behalf,  and  to  wound,  kill,  and  destroy  his  said 
dog,  and  deprive  him  of  the  same,  heretofore,  to  wit  &c.j 
wrongfully  and  injuriously  put,  placed,  drove,  and  fixed, 
and  caused  to  be  put  &c,  into  divers  trees  and  pieces  of 
wood,  then  standing  and  being  in,  upon,  and  near  to 
divers  parts  of  the  said  track  or  way  in  the  defendant's 
wood,  divers  nails,  spikes,  and  iron  instruments  of  great 
length,  to  wit  of  the  length  of  two  feet  respectively,  with 
the  intent  to  kill,  wound,  and  destroy  any  dog  or  dogs 
running  in  and  along  the  said  track,  or  path ;  by  means 
whereof,  the  plaintiff's  dog,  in  pursuing  the  said  hare 
along  the  said  track  or  way,  in  the  defendant's  said  wood, 
necessarily  and  unavoidably,  and  with  great  force  and 
violence,  ran  and  was  forced  upon  and  against  the  said 
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nails,  spikes  and  iron  instruments,  and  thereby  was  greatly  1S\6. 


Dbavk 


lacerated,  wounded  and  injured,  and  afterwards  died  and 

became  wholly  lost  to  the  plaintiff  &c.  There  were  other  »."" 

counts,  stating  the  facts  more  generally.  Claytow. 

The  cause  was  tried  at  Oxford,  at  the  Spring  assizes 
1914,  before  Mr.  Justice  Dallas,  when  the  jury  found  a 
verdict  for  the  plaintiff,  subject  to  the  opinion  of  the 
court,    whether   the  action   could  be   sustained. — The 
Solicitor-General^  in  the  following  term,  obtained  a  rule 
calling  on  the  plaintiff  to  shew  cause  why  the  verdict 
should  not  be  set  aside,  and  a  new  trial  granted >  and  it 
was  afterwards  agreed  that  the  case  should  be  turned  into 
a  special  verdict  from  the  learned  judge's  notes.     The 
facts,  as  they  were  stated  by  the  special  verdict,  were, 
That  before  and  at  the  time  in  the  declaration  mentioned, 
the  defendant  was  the  owner  and  occupier  of  certain 
woodland,  in  the  parish  of  Leukner,  being  parcel  of  a 
large  tract  of  woodland,  and  adjoining  on  one  part  to 
certain  woodland,  belonging  to  and  in  the  occupation  of 
J.  Townsend  Esq.,  and  divided  therefrom  by  a  low  bank  or 
mound  of  earth,  and  a  shallow  ditch  \ — such  bank  andditch 
not  being  a  sufficient  fence,  to  prevent  dogs  from  passing 
from  Mr.  Townsend's  woodland  to  that  of  the  defendant : 
That  for  a  long  time  before,  and  also  during  all  the  time 
of  the  defendant's  possession  of  his  woodland,  there  were 
certain  public  foot-paths  through  the  said  tract  of  wood- 
land, and  through  that  part  thereof  belonging  to  the  de- 
fendant,   which  public  foot-paths  were  not  fenced  off 
from   the  land,  through  which  they  respectively  led: 
That  before  the  time  in  the  declaration  mentioned,  the 
defendant,  in  orJer  to  preserve  hares  in  his  said  wood- 
land, and  1 1  prevent  them  from  being  killed  therein  by 
dogs  and  foxes,  did,  for  the  purpose  of  wounding  and 
killing  dogs  and  foxes  that  might  come  into  his  wood- 
land in  pursuit  of  hares,  cause  several  iron  spikes,-  called 
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•  d*g~sp*ar$S  to  be  screwed  and  fastened  into  several  of 
the  trees  in  his  said  woodland,  and  did  also,  for  the  suae 
purpose,  keep  them  so  screwed  &c.,  until  tlje  time  in  the 
declaration  mentioned ;  the  said  spikes  having,  each,  two 
sharp  ends,  and  being  so  placed  as  that  each  end  should 
point  along  the  course  of  some  one  of  those  para  of  the 
woodland  which  were  frequented  by  hares,  called  hare- 
paths,  and  being  also  purposely  placed  at  such  a  height 
from  the  ground  as  to  allow  a  hare  to  pass  under  them 
without  injury,  but  to  wound  and  kill  any  dog  that  might 
happen  to  run  against  one  of  the  sharp  ends  thereof;  and 
being,  from  their  nature  and  position,  adapted  to  effect 
the  said  purpose  for  which  the  defendant  Had  caused 
them  to  be  screwed  and  fastened  as  aforesaid :  That  no 
4ne  of  the  said  spikes  was  placed  at  a  less  distance  than 
fifty  yards  from  any  one  of  the  said  public  foot-paths; 
some  of  them  being  at  that  distance,  others  atthecfetance 
of  one  hundred  and  fifty  yards,  and  others  at  interme- 
diate distances  between  one  hundred  and  fifty  and  one 
hundred  and  sixty  yards  :  That  before  the  time  in  the 
declaration  mentioned,  the  defendant  caused  notices  to 
be  painted  on  certain  boards,  and  placed  at  the  outside  of 
some  parts  of  his  said  woodland,  in  the  following  words: 
'  Take  notice  that  steel-traps,  spring-guns,  and  dog-spikes, 
'  are  set  in  these  premises  ;'  and  *  steel-traps  are  set  in  this 
'  wood  for  vermin,'  meaning  the  defendant's  woodland ; 
and  that  such  notices  remained  in  their  places  at  the  time 
mentioned  in  the  declaration :  That  on  the  day  mentioned 
in  the  declaration,  the  plaintiff,  by  the  consent  and  per* 
mission  of  the  said  Mr.  Townstndf  went  into  the  wood- 
land  belonging  to  the  said  Mr.  Tewuend,  for  the  par- 
pose  of  sporting,  accompanied  by  a  pointer  dog  of  the 
plaintiff  of  the  value  of  £\5>  being  the  dog  mentioned 
in  the  declaration :  That  while  the  plaintiff  was  there  for 
that  purpose,  and  hear  the  defendant's  woodland,  a  hare 
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got  up  in  Mr.  TowuttkTt  woodland,  which  was  immedi-  181& 
ately  seen  and  pursued  by  the  said  dog  out  of  Mr.Townsend9*  'Dmm 
woodland,  over  the  said  mound  or  bank  and  ditch,  into  *. 

the  defendant's  woodland  j  and  the  said  dog,  so  pursuing  iAYTO*- 
the  said  hare  in  the  last  mentioned  woodland,  ran  against 
ene  of  the  sharp  ends  of  one  of  the  said  spikes,  and  was 
thereby  wounded  and  killed :  That  the  plaintiff  endea- 
voured, as  much  as  in  him  lay,  to  prevent  his  dog  from 
pursuing  the  hare  into  the  defendant's  woodland,  but  was 
unable  to  do  so. 

The  case  was  argued  first  in  Michaelmas  term  1815,  by 
Mr.  Serjt.  Vattghan  for  the  plaintiff,  and  Mr.  Serjt. -Lmr  for 
the  defendant;  and  again  in  Easter  term  1 8 16,  by  Mr.  Serjt. 
Beit  for  the  plaintiff,  and  Mr.  Serjt.  Bosanqvet  for  the 
defendant  (a). 

On  the  part  of  the  plaintiff,  two  questions  were  made* 
First,  whether  the  plaintiff  were  to  be  considered  as  a 
trespasser  -.—Secondly,  assuming  him  to  be  so,  what  re- 
medies the  law  had  provided  against  trespassers*,  and 
whether  it  were  justifiable  to  destroy  the  dog  of  a  person 
so  trespassing.  First,  considering  the  quality  of  the  act 
done  by  the  plaintiff,  he  was  no  trespasser.  There  were 
many  cases  which  shewed  that,  in  order  to  constitute  a  tres- 
pass ,there  must  be  either  a  voluntary,  or  at  least  a  negligent 
act j  and  that  the  defendant  in  trespass  might  plead  as  a 
justification,  that  it  was  not  in  his  power  to  prevent  the 
act  complained  of :  As,  that  his  cattle,  going  in  the  road 
by  the  plaintiff's  close,  raptim  et  sparslm,  against  his  will, 
depastured  the  plaintifPs  grass  or  corn  (£).  So  in  Mtllen 
v.  Fandrye  (c),  where  the  defendant  pleaded  to  an  action 

(a)  Mr.  Justice  Chambre  resigned  hit  office  in  the  vacation  after 
Mich*e hmag  term  1815,  and  was  succeeded  by  Mr.  Justice  Pmrk\ 
and  afterwards,  in  the  samevacation,  Mr.  Justice  Heath  died,  and  his 
seat  was  6lled,  before  the  second  argument,  by  Mr.  Justice  Burrough. 

(6)  8  Rot.  Ab.  666,  7.  Com.  Dig.  Pleader,  (3  M.  31.) 

(c)  Poph.  l6l.  Latch,  13,  19.  Sir  W.  Jone*%  Rep.  131  &  C. 
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J816.  of  trespass  that  he  was  chasing  sheep  out  of  his  own  land 
Peaks  "^  a  &°&*  ^^  ^at  ^e  dog,  against  his  will,  followed 
Hi-.-  ^em  *nto  *e  P^UAtiflTs  land.  In  a  later  case  of  Btchvith 
%  v.  Sbordike  (a),  the  court  said  that  cases  of  this  nature 
must  depend  on  the  question,  whether  the  persons  who 
owned  the  dogs  were  or  were  not  trespassers.  Mr.  Serjt. 
Vaughan  mentioned  a  case  of  Dimmock  v.  Alienby,  which 
was  an  action  of  trespass,  tried  at  Lincoln  five  or  six  years 
ago  before  Mr.  Justice  Boylty,  when  it  appeared  that  the 
defendant  was  a  qualified  person,  and  had  permission  to 
sport  on  the  right  hand  side  of  the  road  ;  but  his  dog 
crossed  over  the  road,  and  ranged  over  a  field  on  the 
other  side :  The  learned  judge  left  it  to  the  jury,  whether 
the  dog  had  crossed  over  by  the  incitement  of  the  de- 
fendant, or  not;  stating  that,  if  the  dog  had  escaped 
against  the  defendant's  will,  and  he  had  no  intention  of 
sporting  on  the  other  side  of  the  road,  they  must  find  a 
verdict  for  the  defendant,  which  they  accordingly  did, 
and  that  verdict  was  never  disturbed.  The  principle,  there* 
fore,  was,  that  before  a  man  could  be  made  a  trespasser 
by  the  act  of  any  animal  going  on  another's  land,  he 
must  be  shewn  to  have  consented ;  for  otherwise,  no 
one  could  pass  along  the  public  road  with  a  dog;  unless 
he  had  him  in  a  string.  If  a  man  were  to  throw  down  a 
tree  on  his  neighbour's  land,  he  would  be  a  trespasser; 
but  if  the  tree  were  to  fall  by  accident  upon  it,  he  would 
be  no  trespasser,  arid  would  have  a.  right  to  follow  it. 
This,  however,  was  beside  the  real  question,  which  was, 
secondly,— assuming  the  plaintiff  to  have  been  a  trespasser* 
— what  were  the  remedies  proper  to  be  pursued.  These 
were  two,  and  two  only;  the  cattle  or  other  animals 
might  be  distrained  damage  feasant ;  or  the  owner  of  die 
land  might  drive  them  out,  doing  them  as  little  dpmtge 

' »■■■■■■ i        ■   ■■        .1  i     \w^m—mm  ■■■■■■ 

(a)4JB«r.f092. 
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as  possible,  and  then  bring  an  action  for  the  trespass;  but'  liifjj 
he  could  not  kill  them.  A  man  could  not  have  recourse  £***  • 
to  violence,  for  the  prevention  of  any  unlawful  act,  till'  ». 

he  had  tried  gentle  methods: — That  was  the  language  of 
special  pleading;  for  a  plea  could  not  justify  extreme1 
violence,  without  first  alleging  that  aH  other  means  had1 
been  used.    In  fTrsg/k  v.  Ramscci  (a),  which  was  an  action 
for  killing  the  plaintiff's  Jnastiff,  the  defendant  pleaded, 
that  he  did  so  to  preserve  his  own  dbg  from  being  de-' 
stroyed ;  and  it  was  held  bad,  because  it  did  not  allege' 
that  there  was  no  other  mode  of  separating  the  dogs*. 
The  property,  intended  to  be  protected  by  these  violent 
means,  was  of  the  most  transient  kirjd  that  the  law  re-; 
cognized;  and  the  owner,  therefore,  ought  to  use  the 
most  gentle  methods  for  its  preservation  ;-—not  such,  as* 
threatened  with  destruction  animals  much  more  valuable,- 
and  even  endangered  the  safety  of  human  beings.    In 
the  present  case,  however,  if  the  hare  had  been  killed, 
it  would  have  been  the  property,  not  of  the  defendant,  but  „ 
of  the  plaintiff:  *  If  A.  starts  a  hare  in  the  ground  of  B.j 
'  and  hunts  it  into  the  ground  of  £,  and  kills  it  there, 
*  the  property  is  in  A.t  the  hunter,  though  A.  is  liable  to 
'  an  action  of  trespass,  for  hunting  in  the  grounds  as  well 
c  of  B.  as  of  C.  (J).'    That  was  a  stronger  case  than  the 
present,  because  berer  the  plaintiff  had  leave  to  sport  over 
Mr.  TownsetuFs  ground:  And  though  no  absolute  pro- 
perty vested  in  the  person  putting  up  the  game  till  he 
had  killed  it,  yet  he  had  an  inchoate  property  in  it  from 
the  time  of  starting  it.     But  even  supposing  the  hare  to* 
have  been  the  defendant's  property,  he  had  no  right  to  de- 
stroy a  dog  which  was  pursuing  her*    That  was  expressly 

(a)  1  Sound.  84.1  Sid.  336,  S.C. (&)  Per  Lord  Holt  in  Suiton 

v.  Moody,  i  Lord  Jfcym.  950.  l  Cm.  Rep.  34.  S.  C. 
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decided  by  the  case  of  Fir/  v.  Lord  Cauukr  («),  where 
Lord  Ellcnborougb  said,  *  The  question  is,  whether  the 
c  plaintiff's  dog  incurred  the  penalty  of  death,  for  run* 
'  ning  after  a  hare  in  another's  ground  I  And  if  there  be 
'  any  precedent  of  that  sort,  which  outrages  all  reason 
4  and  sense,  it  is  of  no  authority  to  govern  other  cases/ 
In  Comer  v.  Champnty  (*),  which  was  an  action  of  tres- 
pass for  shooting  the  plaintiff's  dog,  the  defence  was, 
that  the  defendant  had  put  up  a  notice  that  dogs  trespass- 
ing in  his  land  would  be  shot.    Mr.  Justice  Damfur  re. 
probated  the  idea  that  a  man  was  at  liberty  to  shoot 
another's  dog,  by  virtue  of  such  a  notice,  and  the  jury 
gave  the  plaintiff  j£50  damages.    On  the  same  principle, 
it  was  decided  in  RtyntU  v.  Cbampemoon  (c),  that  the 
owner  of  a  piscary  could  not  seize  and  cut  the  nets  of 
those  who  were  fishing  in  it,  though  he  might  Jktan 
them  damage  feasant.    Then,  if  the  defendant  could  not 
legally  have  shot  the  dog,  if  he  had  been  standing  on  the 
spot,  neither  could  he  do  it  by  any  other  means.  It 
made  no  difference,  whether  the  weapon  were  levelled 
by  his  own  hand,  or  were  fixed  up  for  the  purpose  of 
destruction.    Indeed,  it  would  be  more  excusable  in  the 
former  case,  because  he  would  know  at  what  he  was 
aiming  *  whereas  the  dogspear  was  dangerous  to  every 
living  thing  which  came  within  its  reach.    If  so  ferocious 
a  method  of  preserving  game  were  allowed  at  all,  it 
would  be  justifiable  to  its  utmost  extent ;  and  a  man 
could  have  no  redress,  though  his  cattle,  or  even  himself, 
should  sustain  an  injury,  however  serious.    The  life  of 
man  was  not  to  be  endangered,  except  to  prevent  the 
commission  of  felony ;  and  it  was  very  doubtful,  whether 
it  were  lawful  to  set  spring-guns,  or  other  destructive 


(a)  \\  East,  569.. 
<#)Cto.&r.S98. 


-(ft)  Taunton  Lent  atmes  1814.  If.  &  — 
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engines,  in  grounds,  even  for  the  protection  of  property         W1** 
which  might  become  the  subject  of  felony ;— between        Dbav* 
which  and  the  present  case,  there  was  a  wide  distinction.      _     nam 
In  Toivnsendv.  Wathen  (a),  the  court  held  that  if  a  man 
placed  baited  traps  in  his  own  ground,  so  as  to  attract     - 
dogs  from  die  high-way  or  another's  premises,  by  which 
they  werg  injured,  an  action  on  the  case  would  lie ;  and 
though  in  that  case,  the  dog  was  attracted  by  the  scent  of 
the  bait,  yet  in  the  present  case,  the  animal  was  exercis- 
ing his  instinct,  (in  a  less  degree,  perhaps,  but  still  pos- 
sessing greater  influence  than  his  master's  authority)  in 
pursuit  of  the  hare.    On  that  occasion  Lord  EUmborougb 
said,  that  every  man  must  be  taken  to  contemplate  the 
probable  consequences  of  the  act  he  does. 

On  the  part  of  the  defendant,  it  was  contended  that 
the  attention  of  the  court  should  be  strictly  confined  to 
the  case  before  it;— not  that  all  argument  by  analogy 
must  be  excluded,  but  that  the  present  case  ought  not 
to  be  confounded  with  others,  which  only  resembled  it 
irt  some  particulars,  and  did  not  depend  oh  the  same  v 

principle.  The  real  question  was,  whether  an  action  on 
the  case  would  Ke  for  consequential  damages  done  to 
the  plaintiff's  dog, — that  being  on  the  defendant's  land 
without  licence, — by  means  of  something  previously  done 
by  th£  defendant  on  his  own  land,  for  the  protection  of 
his  property,  with  notice,  and  without  any  intention  to 
injtare  the  plaintiff.  Jflrrt,  as  to  tlie  act  of  the  plaintiff  \  he 
rested  his  justification  on  his  having  Mr.  TownsentTs  permis- 
sion to  spbrt  over  his  ground ;  but  that  was  not  an  entire 
justification,  because  ft  did  not  appear  that  he  was  qualif- 
ied, and  that  Was  a  fact  which  was  not  to  be  assumed,  if  not 
expressly  stated.  But  supposing  him  to  have  been  qualified, 
his  dog  was  on  the  defendant's  land  without  any  licence, 
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•1810.         and  consequently,  without  any  right,  of  the  obstruction 
\*+*  of  which  he  could  complain.    In  MiUen  v.  Fandrye, 

v.  above  cited,  the  plaintiff's  sheep  were  originally  trespass- 

Claytok.  jjjg  on  t}je  defendant's  land,  and  to  remedy  that  wrong, 
the  defendant  drove  them  off;  but  Sir  W.  Jones  said 
expressly,  that  if  the  dog  had  driven  them  on  the  land 
of  a  third  person,  the  defendant  would  have  been  a  tres- 
passer ;  and  yet,  the  act  would  have  been  equally  in- 
voluntary on  his  part,  as,  in  the  present  case,  it  was  con- 
tended to  be  on  the  part  of  the  plaintiff.  The  prop* 
sition>  that  cto  constitute  a  trespass  there  must  )** 
f  voluntary,  or  at  least  a  negligent  act,9  was  wmk  too 
general;  if  a  man  should  ride  against  another,  though 
involuntarily,  he  would  be  answerajde  for  a  trespass. 
The  stat.  21  Joe.  1*  c.  16,  /.  5,  had  provided  that  where 
the  trespass  was  by  negligence,  or  involuntary,  the  de- 
fendant might  tender  amends  .before  action  brought; 
something,  therefore,  was  recoverable  in  such  case, 
which  ought  to  be  tendered.  So  also  Bro.  Ab.  Trtspov, 
pi.  345.  %  Sol.  Ab.  568,  (*).  As  to  the  case  of  BtdnM 
y,  Sbordike,  it  was  put  to  the  jury  whether  the  trespas 
jwere  voluntary  or  not  on  the  part  of  the  defendant ;  the; 
considered  that  it  was,  which  made  an  epd  of  the  ques- 
tion. In  Dimmock  v.  Allenby,  the  same  question  was  pot 
~  to  the  jury  ;  but  if  the  dog  had  gone  over  the  road  with- 
puthis  master's  leave,  that  would  still  have  only  amounted 
to  a  justification,  and  if  k  had  not  been  pleaded  specially, 
it  must  be  presumed  that  there  would  have  been  a  verdict 
for  the  plaintiff.— Secondly,  supposing  the  plaintiff  to  hare 
been  a  trespasser,  the  question  was,  what  means  of  pre- 
vention the  defendant  was  justified  in  using.  The  sob- 
stance  of  the  plaintiff's  argument  was,  that  if  a  man  or 
sin  animal  committed  a  trespass,  the  owner  of  the  land 
could  do  no  more  than  was  necessary  to  .obstruct  that 
particular  act;  and  it. had  been  contended,  on  the  au- 
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tiority  of  Vert  v.  Lord  Cawdor,  that  a  man  was  pot  jbi6; 

justified  in  shooting  a  dog  which  was  running  after  his        xiT^ 
hares;  the  contrary,  however,  was  expressly  decided  itf  p. 

Barrington  v.  Turner  (a),  and  Wadhunt  v.  Damme  (*),  m  Clayton 
Which  latter  case  Lord  C.  J.  Pop&am  said,  '  The  common' 
1  usage  of  England  is,  to  kill  <Ay/  and  cats  in  all  warrens/ 
'  as  well  as  vermin ;  which  shews  that  the  law  hath  always* 
1  been  taken  to  be,  that  they  may  well  kill  them/  In 
Vere  v.  Lord  Candor,  the  court  only  determined  that 
the  justification  was  imperfect,  because  it  did  not  appear** 
that  the  destruction  of  the  dog  was  absolutely  necessary- 
for  the  preservation  of  the  hare ;  so  in  Wright  v.  Ramscotj 
because  it  was  not  absolutely  necessary  for  the  pre- 
servation of  the  defendant's  dog.  The  case  of  ReyneU 
v.  Cbampernoon  only  illustrated  the  proposition,  which 
no  one  would  deny,  that  a  person  could  only  distrain' 
cattle,  damage  feasant^  and  could  not  kill  or  work  them. 
But  though,  where  the  act  was  immediate,  and  the  owner 
t>f  the  land  had  the  means  of  prevention  in  his  own  hand, 
he  was  bound  to  exercise  his  judgment,  and  not  do  more 
than  was  immediately  necessary,  it  by  no  means  followed' 
that  he  might  not  take  measures  for  the  general  pre- 
servation of  his  property,  which  should  constantly  operate 
against  trespassers.  It  was  difficult  to  lay  down  any 
general  abstract  proposition,  as  to  what  means'  a  man" 
would  be  justified  in  resorting  to,  for  the  constant  and' 
uniform  preservation  of  his  property}  but  it  could  not 
be  tried  by  the  same  test  as  what  he  was  authorized  to 
do,  hhnself,  on  any  particular  occasion.  Where  a  man 
did  any  thing  with  his  own  hand,  he  must  shew  that  he 
Was  justified  in  doing  it  \  and  this  distinguished  an  action  • 
of  trespass  from  an  action  on  the  case,  in  which  it  was 
necessary  for  the  plaintiff  to  shew  first,  that  the  defendant 

(a)  3  Ltm  98.— — (&)  Qro.  Joe.  44. 
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was  in  fault,  and  secowUy  ordinary  care  on  his  own  part: 
This  was  the  doctrine  of  Lord  EUenborougb  in  BvtUrjM 
v.  Forrester  (a).  Suppose  one  were  to  build  a  wall  with  a 
cheva ux-<U-friu  round  or  across  hisland,  and  a  man  or  a  dog 
were  to  get  oyer  it,  and  thereby  wound  himself,  no  action 
would  lie  \  then  where  was  the  difference  between  placing 
spikes  on  a  wall,  or  in  a  path,  through  which  the  only 
property  intended  to  be  preserved  could  be  chased? 
Again,  suppose  A.%  haying  a  waste  open  to  the  road, 
were  to  dig  a  pit  near  the  road,  and  B.'b  horse,  straying 
from  the  road,  were  to  fall  into  the  pit ;  the  plaintiff 
Qiust  contend  that  A.  would  be  liable:  The  contrary, 
however,  had  been  expressly  decided  in  the  case  of 
Blithe  v.  Topbam  (*),  on  the  ground  that  it  was  B!% 
fault  to  suffer  his  horse  to  stray.  Brock  v.  Copdand  [c) 
was  a  case  which  bore  very  forcibly  on  the  present.  The 
plaintiff  there  had  imprudently  gone  into  the  defendant's 
yard,  at  night,  after  a  dog,  which  the  defendant  kept  for 
the  protection  of  his  premises,  was  let  loose ;  Lord  Kemjm 
rgled  that  the  injury  arose  from  the  fault  of  the  plaintiff, 
who  wa?  accordingly  nonsuited. — With  respect  to  the 
plaintiffs  property  in  the  hare,  they  denied  that  he  hfld  any 
inchoate  right  in  her,  until  she  should  have  been  killed, 
qt  that  he  could  i|se  any  means  to  kill  her  *  and  the  case 
of  Sutton  v.  Moxly,  cited  for  the  plaintiff,  shewed  that  he 
yroul4  have  been  a  trespasser  in  every  close  through  which 
he  passed,  and  therefore,  would  not  have  been  justified 
in  using  any  such  means,— With  respect  to  the  defendant's 
notices,  it  was  admitted  that  a  man  had  a  species  of  pro- 
perty in  game  on  his  pwn  soil,  ration*  soli,  and  that,  if 
he  had  no  other  way  to  protect  it,  he  might  shoot  a  dog 
which  was  pursuing  it.  The  general  precautions,  which 
had  beat  used  in  the  present  case,  might  extepd  to 

(a)  11  East,  60.— r-(&)  Qro.  Jac.  158.     1  Bol.  Ah.  88^-y 
jc)\Esp.903.  '        '      ' 
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cases,  In  which  the  defendant  would  not  be  justified  in  i8ifo 
doing  the  same  thing  deliberately,  with  his  own  hand ; 
and  in  order  to  prevent  such  damage,  the  notices  were  "7 
fixed  up.  The  question  then,  was,  whether,  after  such  Claytow. 
notice,  the.  plaintiff  had  not  brought  the  loss  on  him- 
self by  his  own  negligence;  for  though  the  notice 
would  not  act  as  a  prevention  to  the  dog,  the  plaintiff 
was  hound  to  take  warning  by  it  and  to  take  care  of  what 
belonged  to  him.  The  notice  converted  into  a  wilful 
trespass  what  would  otherwise  have  been  only  involun*- 
tary,  and  redeemed  the  defendant  from  all  imputation 
of  malice.  If  workmen  threw  down  stones  &c.  from  a 
scaffold  into  the  street,  without  warning,  and  death  ensued, 
it  would  be  man-slaughter  or  murder  according  to  the 
circumstances  of  the  case;  but  if  he  gave  warning,  it 
would  be  misadventure  only,  at  least  if  it  were  not  in 
a  great  thoroughfare  (a).  Indeed  the  verdict  hod  found 
that  there  was  no  intention,  on  the  part  of  the  defendant, 
to  injure  the  plaintiff  in  particular ;  but  it  was  contended 
that  it  was  unlawful  to  set  the  dog-spears  at  all,  as  being 
an  injury  to  the  public.  If  that  were  so,  it  was  a  nuisance, 
and  might  be  indicted ;  wheffeas,  so  new  was  this  doctrine, 
that  there  was  no  precedent  in  the  books  of  entries  of 
any  such  indictment,  nor  was  there  any  decided  case, 
applicable  to  the  present,  in  which  an  action  on  the  case 
had  been  maintained  under  similar  circumstances;  for 
m  Townsend  v,  /Fatten,  the  defendant  was  actively 
taking  means  to  allure  the  dogs  to  their  destruction. 
As  to  the  case  of  the  spring-guns,  it  was  impossible  to 
say  how  the  question  would  be  decided  when  it  should 
arise;  but  it  could  not  be  considered  in  the  present  case, 
because  the  law  esteemed  the  life  of  man  so  much  above 
every  other  consideration,  that  no  comparison  or  analogy 
could  be  drawn  between  the  two  cases. 


(a)  4  BL  Com.  igf  Kel.  40.  3  InsL  57. 
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1816.  In  reply,  it  was  urged,  as  to  the  first  point,  that  b 

^^nb        ^e  case  Put  ^y  ^e  dfcfendant,  of  a  man  riding  against 
v.  another,  he  would  be  guilty  of  gross  negligence;  but 

where  an  animal  occasioned  an  accident,  the  owner  being 
blameless,  it  was  damnum  absque  injurid.  In  an  action 
against  the  owner  of  an  ox  which  had  gored  the  plaintiff, 
it  appeared  that  the  animal  had  been  driven  out  of  Essex 
to  *  London,  and  was  perfectly  quiet  at  setting  out,  but 
was  frightened  on  entering  Whitecbapel>  and  then  the  ac- 
cident happened ;  the  late  Lord  C.  J.  Mansfield  held  that 
the  owner  was  not  in  fault,  and  therefore,  was  not  liable. 
—The  stat.  21  Joe.  1,  c.  16,  s.  5,  did  not  touch  on  the 
point,  because  the  plaintiff  here  contended  that  he  had 
committed  no  trespass  $"  and  the  word  involuntarp  as 
applied  in  that  statute  to  trespasses,  did  not  mean  an 
absence  of  all  will  $  it  was  only  a  word  of  comparison, 
and  meant  the  case  of  a  man  straying  into  another's 
grounds,  without  knowing  to  whom  they  belonged.  As 
to  the  second  point,  there  was  no  doubt  a  man  might  fix 
spikes  upon  a  wall,  or  other  visible  fence,  which  would 
preclude  the  possibility  of  mischief;  but  he  could  not 
secretly  put  weapons  of  destruction  which  no  foresight 
could  guard  against,  and  from  which  the  notice  afforded 
no  protection,  at  least  to  animals.  In  Brock  v.  Cepela*i> 
the  dog  which  occasioned  the  mischief  was  for  the  par- 
pose  of  guarding  the  defendant's  bouse;  which  was  very 
different  from  the  transient  and  precarious  property  in- 
tended  to  be  preserved  in  the  present  case. 

Cur.  adv.  vuk. 

END  OF  MICHAELMAS  TERM. 
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Abandonment. 

See  Insurance,  3. 

ABATEMENT. 
See  Pleading,  3. 

ACCESSARIES. 
See  Indictment. 

ACCOUNT. 
See  Insurance,  12,  13. 

ACTION. 

See  Amendment,  2,3* 
Arbitration,  3. 
Stockjobbing. 

1.  Cannot  be  brought  against  the 
warden  of  the  Fleet,  in  vacation. 
Crookv.Eyleste*q.tM:56G.3.  P.49 

.  Stock  ▼.  Eyles,  esq.,  ibid.  M 

2.  For  rent,,  on  *  leaae  under  seal, 


referred  to  the  prothonotary.  Cam- 
pion v.  Cramkay,  M.  56  Geo.  3. 
Page  56 

3.  Not  sustainable  at  common  law, 
lor  the  seizure  of  a  ship  as  prize : 
See  "Prize. 

4.  Notice  of,  against  a  magistrate: 
See  Justice  op  Pkacb,  2. 

5.  Where  the  ground  of  action  is  con- 
tract, declaring  in  tort,  will  not 
render  a  person  liable,  who  would 
not  have  been  so  on  his  promise : 
See  Pleading,  6. 

6.  Action  for  goo* is  sold  and  delivered 
wilnotliefor^rfiiref,  Lecv.&sdon, 
M.  57  G.  3.  405 

7.  Election  by  plaintiff  to  proceed  in 
equity:  See  Vblkcticb,  18. 

ACTION  ON  THE  CASE. 

See  Amendment,  l,  3. 
Game. 
Grant. 
Patent. 
Pleading,  G. 
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In  an  action  on  the  case  for  a  deceit, 
the  plaintiff  declared  that  he  had 
employed  the  defendant  to  obtain 
a  lease  for  him ;  that  the  defendant 
fraudulently  represented  that  a 
premium  of  £l5Q  was  to  be  paid 
for  it,  whereas,  only  «£100  were  to 
be  paid ;  by  means  of  which  fraudu- 
lent representation,  the  defendant 
obtained  from  him  the_sum  of  d50 
and  converted  it  to  his  own  use.— 
Held,  that  these  allegations  were 
sufficient,  without  further  stating 
that  the  £50,  so  obtained,  were  over 
and  above  the  £100  to  be  paid  for 
the  lease.  Pewtress  v.  Justin,  E.  56 
G.  3.  P*ge  217 

ADMISSION, 

Of  an  attorney,  See  Attorney,  i,  a. 
To  copyholds,  See  Copyhold. 
To  a  theatre,  See  Grant. 

AFFIDAVIT. 

See  Bills  of  Exchange,  l,  2. 
Sum  fF,  l* 

AFFIDAVIT  TO  HOLD  TO  BAIL. 

See  Bills  of  Exchange,  1,2* 
Bond,  4. 

1.  An  affidavit  to  hold  to  bail,  which 
states,  '  that  the  defendant  is  in- 
4  d?bted  to  the  plaintiff,  for  the  hire 

*  of  divers  carriages  of  the  plaintiff, 
4  to  and  for  the  use  of  the  defend- 
'  ant,*  is  sufficient,  without  stating 
they  were  hired  of  the  plaint^  or 
by  whom  they  were  hired.  Brown 
v.  Gamier,  M.  56  G.  3.  83 

2.  An  affidavit  of  debt,  stating '  that 
'  the  defendant  is  indebted  to  the 

*  plaintiff,  as  indorsee  of  a  bill  of 

*  exchange,  drawn  by  one  T.  fV.  at 

*  a  day  now  past,'  without  stating 
in  what  character  the  defendant 
became   liable,    is    insufficient.— 


Humphries  v.  Williams,  ft  56  Geo. 

3.  Pagctol 

.  An  affidavit  of  debt,  stating  <  that 

*  the  defendant  is  indebted  to  the 

*  plaintiff  on  a  bill  of  exchange, 
4  drawn  by  the  defendant  upon  aod 

*  accepted  by  A.  B.;  and  on  ano> 
'  ther,  drawn  by  the  plaintiff  upon, 
'  and  accepted  by,  the  defending 
without  jstating  the  dates  of  the 
bills,  or  that  they  were  due  and  un- 
paid, is  defective.  Sembte  thai  it  is 
not  necessary,  in  such  case,  to  state 
the  character  in  which  the  plaintiff 
is  entitled  to  sue  upon  them.  Mack 
v.  Eraser,  M.  57  G.  3.  483 

AGENT. 

See  Bankrupt,  2, 

Bills  of  Exchange,  3. 
Insurance,  5, 6, 12. 
Vendor  and  Vender,  8,0- 
Venub,  4. 

AGREEMENT. 

^Arbitration,  J. 
Assignment* 
Attorney,  3. 

CoNCIGtiJVBJfT* 

Covenant,  1,2. 
Illegal  Contract. 
Lien. 

Partnership. 
Party  Wall* 
Pleading,  6. 

TlTHEfii 

Vendor  and  Vendee. 

t.  grants  a  lease  of  premises  to  h 
who  afterwards  takes  C.  into  part- 
nership.. &  and  C*  apply  jointly 
to  A*  to  enlarge  the .  ffremiies, 
agreeing  to  pay  j£lO  per  center 
6ji*»  on  the  money  laid  out,  which 
is  accordingly  done.  B.  and  C. 
dissolve  partnership.  Held  that 
the  agreement  was  only  collateral 
to  d»  4ease,  and  not  a  new  d* 
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mise 5  and  therefore,  that'it  was  not . 
within  the  statute  of  frauds,  and 
that  A.  was  entitled  to  recover  on 
it  in  an  action  against  B.  &  C. — 
Hoby  v.  Roebuck,  and  Palmer,  M. 
57  G.  3.  Page  433 

AIDERS  AND  ABETTERS. 
See  Indictment. 

AMENDMENT. 

See  Stock-jobbing,  1. 
Venub,  1,4. 

1.  In  an  action  by  the  assignees  of  a 
bankrupt,  for  the  rescue  of  goods 
distrained  for  rent  due  to  the  bank- 
rupt,   the  court  allowed  the  de- 
claration to  be  amended,  by  add- 
ing new  counts,  stating  the  facts 
to  have  taken  place  in  the  time  of  I 
the  provisional  assignees,  though 
two  terms  had  elapsed  since  the 
return  of  the  writ  5 — the  cause  of 
action  being,  sub8tantially,thesame. 
Free*  and  another,  assignees  of  T.  § 
R.  Young,  bankrupts,  v.  Cooper,  M. 
56  Geo.  3.  59 

2.  In  an  action  for  money  lost  by 
stock-jobbing,  under  7  G.  2,  c.  8, 
the  plaintiff  having  declared  in  as- 
sumpsit, the  court  amended  the  de- 
claration, by  changing  it  to  debt — 
Bitting,  assignees  of  Burkitt,  a  bank- 
rupt,  v.  Flight,  M.  56  G.  3.        124 

3.  But  where  the  plaintiff  sued  out 
process'  in  debt,  and  declared  in 
case,  and  the  defendant  thereupon 
moved  to  cancel  the  bail-bond,  the 
court  refused  to  amend  the  declara- 
tion by  changing  it  from  case  to 
debt.  Levett  v.  Kibblewhitc,  H.  56 
G.3.  165 

4.  The  court  will  not  amend  a  reco- 
very, by  adding  the  tithes  of  the 
premises,  under  the  word  heredita- 
ments, where  that  word  does  not 
occur  in  the  operative  part  of  the 


deed.    Garle,  demandant;  Oram,  te- 
nant; Mason,  vouchee;  H.  56  Geo.  3* 
Page  194 

5.  Nor,  by  striking  out  a  ( portion  of 
.    '  tithes/  and  substituting  '  all  the 

'  tithes'  arising  from  the  lands  con- 
veyed. Ross,  demandant ;  Willshen, 
tenant;  Worge,  vouchee $H. 56  Gw. 
3.  195 

6.  Amendment  of  a  recovery,  *  of  all 
'  tithes  arising  out  of  the  premises 
'inS^and  in  the  parish,  of  S.,9  by 
striking  out  the  words  '  the  premises 
in  S.,  and  in ;'— the  deed  contain- 
ing ail  the  tithes  in  S.  Dowville, 
gent,  demandant;  Kinder  ley,  gent, 
tenant ;  George,  Earl  of  Coventry, 
vouchee;  E.  56  G.  3.  264 

7.  Amendment  of  a  recovery  refused, 
by  striking  out  the  aggregate  sum 
of  several  rents,  and  inserting  the 
different  rents  or  sums  of  which  it 
was  composed.  ibid. 

8.  The  court  refused  to  amend  a  re- 
covery ,by  adding  the  name  of  one  of 
the  parties,  which  had  been  omitted 
in  the  warrant  of  attorney.  Nor 
would  they  permit  the  recovery  to 
pass,  with  this  defect.  Fox,  de- 
mandant ;  Bcnbow,  tenant ;  Earl 
Gower,  vouchee ;  E.  56  G.  3.       328 

9.  The  court  will  not  receive  any 
applications  for  the  amendment  of 
fines  or  recoveries,  on  the  last  day 
of  term.  ibid. 

10.  Recovery  of  <  the  manor  of  A. 
'  and  eight  messuages  in  A.%  a~ 
mended,  by  adding  the  names  of 
parishes  in  which  the  premises  are 
partly  situated  j  .those  parishes  be- 
ing comprized  in  the  manor  of  A. 
Dowse,  demandant;  Lloyd,  tenant; 
Reeve,  vouchee;  T.  56  G.  3.         330 

11.  Fine  of  premises  in  ( the  town  of 
'  Kingston  upon  Hull,9  amended  by 
prefixing  the  words  '  the  lordship 
*  of  My  ton  in  the  county  of.'  Frost, 
plaintif)  Hale  and  wife,  deforciants ; 
T.  56  G.  3.  39\ 
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ANNUITY. 

See  Replevin,  a. 

An  annuity  deed  contains  a  covenant, 
That  the  premises,  assigned  to  the 
trustee  to  secure  the  annuity,  shall 
be  kept  insured  to  a  certain  amount, 
at  thegrantor's  expence ;  otherwise, 
the  grantee  to  insure,  and  the  ex- 
pence  to  be  chargeable  upon  the 
premises,  and  to  be  levied  in  the 
same  manner  at  the  annuity  itself. 
Held  sufficient,  in  setting  out  this 
covenant  in  the  memorial,  to  state, 

*  That  the  grantor  would  keep  the 

*  premises  insured,  and  in  default 
4  thereof,  that  the  grantee  might 
'  keep  insured  the  same,  as  therein 

*  mentioned:— BUamire  v.  Bar  foot, 
Em  56  G.  3.  Page  204 

ARBITRATION. 
See  Replevin,  0. 

1.  Where  an  arbitrator  awarded  that 

A.  should  fulfil  an  agreement  for 
the  purchase  of  land  of  B.,  and 
should  pay  the  purchase  money  on 

B.  conveying  the  land  with  a  good 
title ;  the  court  refused  to  grant  an 
attachment  against  A.  for  non- 
performance, on  an  affidavit,  that 
B.  had  required  A.  to  pay  the 
money,  assuring  him  of  his  readi- 
ness to  convey  with  a  good  title, 
without  further  stating  that  B.  had 
tendered  a  conveyance  executed. 
Standtyv.Hcmington.B.  56G.3. 276 

2.  Bond  for  the  performance  of  an 
award,  '  so  as  it  be  made  in  writ- 
'  ing  under  the  hands  of  the  arbi- 
*  trators/  by  such  a  day.  The  de- 
claration avers,  That  the  arbitra- 
tors did,  in  due  manner,  and  within 
the  time  limited,  duly  make  their 
award  in  writing:— Held,  on  writ 
of  error,  insufficient  without  alleg- 
ing that  it  was  wider  their  hands  y-~ 


Everard  v.  Patertoa.    (In  error). £. 
56  G.  3.  Page  304 

3.  Where  all  matters  in  difference  are 
referred  to  arbitration,  except  tbc 
costs  of  the  action,  and  no  notice  is 
taken  of  the  costs  of  reference,  tke 
latter  are  not  in  the  discretion  of 
the  arbitrator.  Stnitt  v.  Rogert, 
M.57Q.3.  524 

ARGUMENT. 
Of  a  case  out  of  Chancery. 
i  See  Practice,  15. 

ARREST. 

See  Affidavit  to  bold  to  bail. 
Bond,  4. 
Practice,  18. 
Sheriff,  2, 

1.  Of  a  married  woman,  as  acceptor 
of  a  bill  of  exchange :  See  Bills 
of  Exchange,  1:— As  drawer,  See 
Ibid.  2. 

2.  A  person  attending  the  insolvent 
debtors'  court,  for  the  purpose  of 
opposing  the  discharge  of  a  debtor, 
is  privileged  from  arrest,  in  the 
feame  manner  as  when  in  attend-' 
ance  upon  any  other  court  Wil- 
Hngham  v.  Matthews,  M.  56  Geo.  3. 

57 

ARREST  OF  JUDGMENT. 
See  Practice,  8. 


ASSENT— TO  A  LEGACY. 
See  Executor,  3. 

ASSETS. 
See  Executor,  % 

ASSIGNMENT. 
See  Grant. 
A.  assigns  his  effects  to  &  for  the  be- 
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oefit  of  lib  creditor*,  tod,  among  \ 
other  things,  a  lease  of  a  farm  from 
C„  which  contains  a  covenant  not 
to  assign*  without  C.'s  consent  in 
writing.  B.  agrees  to  assign  the 
lease  to  D.'s  nominee ;  D.  to  pay 
the  expence  of  the  assignment, 
£\SO  on  a  day  certain  for  the  im- 
provements and  manure;  to  take 
the  crops  at  a  valuation ;  and  to 
have  immediate  possession. — Held 
that,  V>  support  an  action  on  this 
agreement,  B.  must  shew  that  ha 
had  obtained  C.'s  consent  in  writ* 
lug  to  the  assignment  j  though  D* 
had  taken  possession  of  t&6  pre- 
mises, had  cot  downline  crops,  and 
had  paid  part  of  the  1160  to  B. 
Mourn  t.  Corder,  T.  56  Geo.  3. 
Page  332 

ASSUMPSIT. 

&*  Amendment,  £ 
Attorney,  3. 
Executor,  2. 
Plbading,  6. 
Stock-jobbing,  2, 4. 

ATTACHMENT. 

See  Arbitration,  l. 
bailbond,  2. 
Practice,  12, 17. 
Sheriff,  i< 

ATTESTATION. 
See  Bond,  2. 

l.^An  executor,  who  takes  no  benefi- 
cial interest  under  a  will,  is  a  com- 
petent attesting  witness  to  prove 
the  execution  of  H,  within  the  sta- 
tute of  frauds.  Pkipps  and  Chester, 
v.  Pitcher,  M.  56  G.  3.  20 

2.  Where  lands  are  limited  to  such 
uses  as  J.,  by  any  deed  or  writing 
under  his  hand  and  seal,  attested 

*  Jf  ^wo  or  more  cre4ible  witnesses, 


shall  direct  j  a  wfS  wild  a  memo- 
randum of  attestatidn>  that  it  was 
signed  (only)  ItftiM  presence  of  the 
subscribing  witnesses,  is  not  a  good 
execution  of  the  power :— And  the 
defect  is  wet  cured  by  calling  one 
of  the  subscribing  witnesses  to 
provd  that,  in  fact,  the  will  waa 
sedccL  as  well  as  signed  in  their 
presence.  Doe,  on  the  eeverel  de- 
ntists of  John  Hotchkiss  and  Mary  hi* 
wife,  and  Michad  Pope*  r.  Pemte, 
A  36  G.  *.  Page  102 

ATTORNEY. 

Set  Bail,  5, 

Justice  07  Pbacb,  2. 
Practice,  6,7.    . 
Venue,  2,4. 

1.  The  notice  required  to  be  put  up 
in  court,  for  one  full  term  previous 
to  the  admission  of  an  attorney, 
must  be  put  up  for  the  term  imme- 
diately preceding  the  term  in  which 
application  is  made  for  admission. 
Ex  parte  Bonner,  M.  56  G.  3.     46 

2.  Where  a  person  is  admitted  an  at- 
torney, and  omits  to  takeout  his  cer- 
tificate within  the  year,  he  must  be 
readmitted  before  he  can  practise; 
though  he  should  never  have  prac- 
tised on  his  former  admission.  Ex 
parte  Nicholas,  M.  56  G.  3.      123 

3.  A.,  an  attorney,  agrees  to  conduct 
a  cause  for  B.  for  one  hundred 
guineas,  besides  his  taxed  costs  5  if 
tried,  A*  to  pay  all  expences;  if 
not,  he  was  to  receive  the  same 
sum;  if  tried  and  a  verdict  against 
2?.,  A.  to  have  no  demand  on 
B.  for  costs.— Held,  that,  whether 
this  agreement  were  legal  or  not, 
A.  should  have  declared  specially 
upon  it  But  qumre,  both  as  to  the 
legality  and  construction  of  such 
an  agreement.  Guy,  gent.,  one  &c. 
v.  Gower,  £.50  6.3.  273 
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AUCTIONEER. 
See  Vendor  and  Vendee,  8, 9. 

AVERAGE. 

See  General  Average. 
Insurance,  11. 

AUDITA  QUERELA. 
See  Bail,  1. 

AVOWRY. 
See  Replevin,  2,  4, 5. 

AWARD. 
See  Arbitration. 

BAIL. 

See  Affidavit  to  hold  to  bail. 
Amendment,  3. 
Bail-bond. 

Bills  of  Exchange,  1. 
Pleading,  4. 
Practice,  7,  18. 
Variance,  2. 

1.  Bail  being  fixed  with  the  debt,  and 
having  paid  it,  sue  the  principal  and 

'  obtain  judgment,  after  a  commis- 
sion of  bankrupt  has  issued  against 
him,  but  before  he  has  obtained  his 
certificate.  After  he  obtains  it,  the 
bail,  in  the  second  action,  apply  to 
be  exonerated,  on  the  ground  that 
the  plaintiffs,  the  bail  in  the  ori- 
ginal action,  might  prove  their 
debt  under  the  commission,  by 
virtue  of  Stat.  49  G.  3,  c.  121,  s.  8. 
—The  court  refused  to  interfere 
summarily,  but  left  thebail  to  their 
writ  of  auditd  quereid,  Hewcs  v. 
Moil,  Dally  v.  Mott,  M.  96  Geo.  S. 
PageS7 

2.  But  the  court  afterwards  held  that 
bail  are  not  to  be  considered  as 
sureties  for,  or  as  liable  for  the 
debt  of  a  bankrupt,  within  the 


meaning  of  49  Geo.  3,  c  121,  t.  8, 
Ibid,  if.  86  G.  3.  Page  ty2 

3.  Bail  cannot  be  taken  in  execu- 
tion, in  this  court,  on  a  judgment 
on  their  recognizance;  therefore, 
where  the  sheriff,  having  taken 
them  on  a  c*.  s*.  and-  discharged 
them,  was  sued  for  an  escape,  the 
court  set  aside  the  ca.  sa.  Woodn 
v.  Moxon,  sheriff,  H.  56  G.  3.    186 

4.  A  peer  of  the  realm  cannot  become 
bail.  Burton  v.  Atkerto*9£.  56  G. 
3.  233 

5.  Where  the  defendant  refused  to 
move  that  his  bail  might  justify, 
till  they  had  paid  certain  costs 
the  court  permitted  them  to  justify 
on  their  own  motion.  Haggett  v. 
Argent,  T.  56  G.  3.  365 

6.  Bail  may  justify  at  any  time  be- 
fore execution  issues ;  though  final 
judgment  have  been  signed.  ToU 
▼.  Etherington,  T.  56  G.  3.      374 

7.  The  plaintiff,  after  final  judgment, 
having  taken  bills,  payable  at  1 
future  day,  in  satisfaction  of  the 
debt,  the  court  discharged  the  bail 
on  payment  of  costs ;  though  the 
application  was  not  made  till  the 
fourth  term  after  judgment  sign* 
ed.  milUonv.fVkuaJcer,T.56G. 
3.  383 

BAIL-BOND. 
&e  Sheriff,  % 

1.  Variance  between  it  and  the  writ, 
See  Variance, 2. 

2.  A  bail-bond  for  the  appearance  of 
a  party  on  an  attachment  out  tf 
Chancery,  is  wholly  untouched  by 
stat  23  H.  6,  c.  9.  Therefore, 
though  the  sheriff  is  not  bound  to 
take  bail  in  such  case,  yet  he  may 
recover  on  a  bail-bond  so  taken. 
—William  Morris,  esq.  sheriff  <$ 
Gloucestershire,  v.  William  Hayvord, 
Charles  Lowe,  and  Septum  Lo**t 
E.  56  Geo.  3.  W 
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BAILMENT. 

The  captain  of  a  ship  in  the  -king's 
service,  receives  at  Gibraltar,  bul- 
lion to  be  brought  to  this  country  for 
freight,  giving  a  bill  of  lading  for 
it. — The  ship  arrives,  but  the  bul- 
lion is  lost. — Held  that,  whether  it 
were  illegal  or  not  under  stat.  22 
G.  2,  c.  33,  s.  24,  for  the  captain  to 
receive  the  bullion  on  board,  at  all 
events,  he  was  answerable  for  the 
loss  of  it,  HaichweU  v.  Cooke,  E.  56 
G.3.  Page  293 

BANKRUPT. 

See  Amendment,  1,2. 
Bail,  1,2. 
Bill  ofLaoing. 
Consignment^. 
Covenant. 
Insurance,  13. 
Lien. 
Stamp,  1. 
Vendor  and  Vendee,  4,5. 

1 .  Where  to  an  action  by  the  assignees 
of  a  bankrupt,  for  a  debt  due  to 
the  bankrupt's  estate,  the  defend- 
ant set  off  notes  in  his  possession, 

.  issued  by  the  bankrupt,  before  the 
bankruptcy;  proof  that  notes,  to 
the  amount  of  the  set-off,  came 
into  his  hands  three  or  four  weeks 
before  the  bankruptcy,  was  held 
sufficient  evidence,  from  which  the 
jury  might  infer  that  he  was  in 
possession  of  them  at  the  time  of 
the  bankruptcy  ;  without  identify- 
ing them  with  the  notes  produced. 
Moore  and  others,  assignee*  qf  Sheath 
and  others,  bankrupts,  v.  Wright,  E. 
56  6.  3.  209 

2.  In  an  action  by  the  assignees  of  a 
bankrupt  underwriter  against  a 
broker,  for  premiums  due  to  the 
bankrupt,  semble  that  the  broker 
cannot  set  off  a  loss  on  a  policy 
effected  by  him  at  agent,  without 

▼OL.  11. 


a  commission-  del  credere,  where 
there  has  been  no  adjustment; 
though  the  loss  took  place  before 
the  bankruptcy.  Baker  and  another, 
assignees  of  Gregory,  a  bankrupt,  v. 
Langhorn  and  others,  E.  56  Geo.  3. 
.  Page  215 

3.  A.  collusively  assigns  his  house  in 
town,  stock,  &.c.  to  B.,  and  re- 
tires to  Paddington.  B.  takes  pos- 
session, and  carries  on  the  business, 
concealing  A.9*  residence  from  his 
creditors.  Three  months  after- 
wards, a  commission  of  bankrupt 
issues  against  A,.,  under  which  the 
assignees  take  possession  of  the  house. 
Sfc,  as  being  still  the  property  of, 
A.  In  an  action  of  trespass  by  B. 
against  the  assignees,  held,  that  the 
fraudulent  conveyance  was  not  a 
sufficient  defence,  without- proving 
an  act  of  bankruptcy  by  A. : — But 
that  there  was  evidence  to  go  to 
the  jury  of  A.*&  having  committed 
an  act  of  bankruptcy,  *  by  depart- 
'  iag  from  his  dwelling-house,  or 
*  otherwise  absenting*-  himself.'— 
Young  v.  Wright  and  others,  E.  56 
G.  3.  233 

4.  The  publisher  of  a  newspaper,  buy- 
ing   the   whole   daily   impression 

'from  the  proprietors,  re-selling'  it 
at  a  profit,  and  bearing  the, loss  of 
-  such  as  remain  unsold/  is  a  trader 
within  the  bankrupt  laws.  .  Gim- 
ming/tam  and  another,  assignees  of 
Haywood,  a  bankrupt,  v.  Laing,  /?. 
56  G.  3.  236 

5.  The  words  '  or  otherwise  to  absent 
'  him  or  herself,'  in  stat.  13  EL 
c.  7,  and  l^Jac.  \,  c.  15,  are  not 
confined  to  an  absenting  frotp  the 
dwelling-house,  or  any  particular 
place  :  Therefore,  where  a: man,  in 
the  habit  of  attending  the  Royal 
Exchange  to  collect  news*  left  it 
at  the  sight  of  his  creditors,  de- 
siring a  friend  to  say  he  waj9  not 
there ;— or  broke  an  appointment  he 

TT 
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had*  made  with  a  creditor  to  meet 
him  there  j— or,  (being  the  propri- 
etor of  a  theatre,)  retired  behind 
the  scenes  to  avoid  a  saenflTs  offi- 
cer, at  the  same  time  giving  orders 
to  be  denied  to  hnn:— Held,  that 
each  of  these  was  an  act  of  bank- 
ruptcy. Page  296 

BAR— PLEA  IN. 
See  Pleading*  3. 

BARON  AND  FEME. 

See  Bills  of  Exchange,  *,  2. 
Marriage. 
Slander. 

BARRATRY. 

See  Insurance,  fe 

BASTARDY-BOND. 

Proceedings  on,  stayed,  on  payment 
of  the  penalty  and  costs.  SauH  v. 
Procter,  E.5&G.  3.  226 

BILL. 

Cannot  be  filed  against  the  warden  of 
the  Fleet  in  vacation.  Crook  v. 
Eyles,  esq.,  M.  56  G.  3.  49 

Stock  v.  Eyles,  esq.,  ibid.  54 

BILL  OF  DISCOVERY. 
See  Stock-jobbing,  4. 

BILL  IN  EQUITY. 
See  Practice,  16. 

BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

See  Affidavit  to  hold  to  bail, 
2,8. 
Bail,  7. 
Bankrupt,  j. 
Consignment. 
Lien. 
Vendob  and  Vbkjme*,  4,  7. 


1.  Where  a  married  woman  has  been 
arrested  as  acceptor  of  a  bill  of  ex- 
change,  at  the  suit  of  an  indorsee, 
the  court  will  not  order  the  bail, 
bond  to  be  cancelled,  on  an- affidavit 
that  the  drawer,  when  he  drew  the 
bill,  knew  the  defendant  to  be  a 
married  woman.  Prickard  ▼.  Car- 
ta m,  AJ.  56  G.  3.  Page  40 

2.  Where  a  woman  was  arrested  as 
drawer  of  a  bill  of  exchange,  at  the 
suit  of  an  indorser,  the  court  re- 
fused to  discharge  her,  on  the  affi- 
davit of  a  third  person,  that  she 
was  a  married  woman.  Jones  v. 
Lewis,  T.56G  3.  385 

3.  Bills  are  drawn  on  May  15,  by  a 
house  in  London,  on  a  house  in 
Lisbon,  payable  thirty  days  after 
sight,  and  indorsed  to  A.  in  Lon- 
don. A.  indorses  them,  without 
any  qualification,  to  B.  at  Paris. 
B.,  without  presenting  them  for 
acceptance,  puts  them  in  circula- 
tion, and  on  23d  August,  they  are 
presented  at  Lisbon  for  acceptance, 
and  dishonored.— In  an  action  by 
B.  against  A.f  Held  1st,  that  A.  was 
bound  by  his  unqualified  indorse- 
ment,  and  eould  not  offer  evidence 
to  shew  that  he  was  acting  merely 
as  £'s  agent.  2dly,  that  B.  was 
justified  in  circulating  the  bills,  and 
that  it  was  in  the  option  of  the 
holder  to  present  them  whenever 
he  pleased.  Goupy  and  another, 
v.  Harden  and  others,  M.  57  Geo.  3. 

454 

BILL  OF  LADING. 

See  Bailment. 
Consignment. 
When  the  master  of  6  ship  receives 
goods  on  board,  and  gives  a  re- 
ceipt for  them,  he  is  bound  not  to 
deliver  the  bill  of  lading,,  except 
to  the  person  who  can  produce  the 
receipt  in  exchange  for  it  :*— There- 
fore, where  A.  sold  goods  to  J?.,  to  be 
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delivered  'free  onboard/ andloaded 
them  on  board  C.'s  vessel,  taking 
a  receipt  which  purported  that  the 
goods  were  received  for  and  on  ac- 
count of  A.  ;—B.  sold  the  goods  to 
D.  who,  without  the  consent  of 
A.%  obtained  a  bill  of  lading  from 
C.j  and  B.  became  bankrupt  :— 
Held,  that  A.9  being  in  possession 
of  the  receipt,  was  entitled  to  stop 
the  goods  in  transitu;  and  conse- 
quently, that  C.  was  answerable  to 
At  in  an  action  of  trover. — And 
A.'b  right  would  have  been  the 
same,  though  the  receipt  had  not 
contained  the  words,  *  for  and  on 
*  account  of  A* — Craven  and  others, 
t.  Ryder,  H.  30  G.  3.      Page  127 

BILL  OF  SALE. 

J.,  a  farmer,  executes  a  bill  of  sale 
on  the  26th  of  September,  of  all  his 
property,  absolutely,  to  fi.,  for  a 
debt  of  ,£600.  B.  puts  his  son 
in  possession,  A.  continuing  to  re- 
aide  on  the  premises,  and  to  con- 
duct the  farm.  On  the  30th  of 
November,  the  sheriff  takes  the 
stock,  corn,  &c.  in  execution,  at  the 
suit  of  C.  against  A.  After  satisfy- 
ing the  execution,  enough  remains 
to  cover  the  £6O0  due  to  B<*—Reld, 
thatthe  jury,  allowing  for  the  fluctu- 
ation of  the  market,  were  warranted 
in  finding  that  the  goods,  at  the  time 
of  executing  the  bin  of  Sale,  were 
not  worth  more  than  the  £6oo-t 
and  therefore,  that  the  bill  of  sale 
was  made  bond  fide,  and  that  A. 
was  entitled  to  recover  the  amount 
of  £600,  in  an  action  of  trover 
against  the  sheriff.  Benton  v.  Thorn- 
W,  esq.,  sheriff  of  Norfolk,  M.  57 
G.3.  427, 

BLOCKADE. 

•Sentence  of  condetonatkft  evidence 
'    of  breach  of.  ^  **«!**»*•>$. 


BOND. 

See  ARBITRATION,  2. 

Bail-bond. 
Replevin*  l,  3, 6. 

1.  Proceedings  on  a  bastardy-bond 
stayed,  on  payment  of  the  penalty 
and  costs.  ShtUt  v.  Procter,  E.  56 
G.  3.  •     Page  226 

2.  Where  the  attesting  witness  to  a 
bond  is  called  to  prove  the  execu- 
tion of  it,  and  states  that  he  wa» 
not  present  when  it  was  executed, 
other  evidence  is  admissible  for 
that  purpose.  Talbot  v.  Hod$on9 
M.  57  G.  3.  527 

3.  Where  the  obligor's  name  appears 
on  the  bond,  to  which  a  seal  is 
also  affixed,  the  jury  are  warranted 
in  finding  it  to  be  his  deed ;  though 
he  has  not  actually  delivered  it  as 
his  act  and  deed.  ibid. 

4.  Where  a  bond  is  payable  by  in- 
stalments, some  of  which  only  are 

*  due,  and  the  plaintiff  arrests  for 
the  whole  penalty,  the  court  will 
not  interfere  to  give  the  defendant 
his  costs,  under  stat.  43  G.  3.  c»46, 
t.  3  ;  the  penalty  being,  in  taw,  the 
sum  recovered.  ibid* 

BROKER. 

See  Bankrupt,  2. 
Insurance,  5, 6, 12, 

BULLION. 
See  Bailment. 

BUILDING-ACT. 
See  Party- wall. 

BURGLARY. 
&*  Indictment,  2. 

CAPIAS  AD  RESPONDENDUM. 

^Practice,  IfiM 
Yabuncb,2. 

T  T  2 
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CAPIAS  AD  SATISFACIENDUM- 

&*Bail,  8. 

Execution,  I,  2. 

PLfcADING,  4. 

CARRIER. 

See  Vendor  and  Vendee,  4,  5. 
Venue,  5. 

CAUSE  OF  ACTION. 

See  Court  of  Requests. 
Pleading*  6. 
Venue,  3. 

CERTIFICATE  OF  ATTORNEY. 
See  Attorney,  2. 

CHANCERY. 

See  Bail-bond,  2. 
Practice,  15, 18. 

CHARITABLE  USE. 
See  Mortmain. 

CHARTER-PARTY. 

See  Interest. 
r         Lien. 

CINQUE  PORTS. 

See  Practice,  lg. 

CLEARANCE. 
Set  Extort,  1. 

COMMISSION,  DEL  CREDERE. 

&t  Bankrupt,  2. 
Consignment,  2. 
Insurance,  5, 6. 

COMMITMENT. 
See  Justice  of  Peace,  3. 

COMPOSITION. 
See  Tithes,  . 


CONCEALMENT. 
See  Insurance,  l 

CONDEMNATION— SENTENCE 
OF. 

See  Insurance,  2. 

CONSIDERATION. 

An  undertaking  to  consign  goods 
may  be  stated  as  executory  till  they 
arrive,  though  on  their  voyage:— 
See  Consignment,  1. 

CONSIGNMENT. 

See  Bill  of  Lading. 

Vendor  and  Vendee,  4. 

I.  A.t  in  London,  consigns  goods  to 
B.  at  Bristol,  to  be  disposed  of 
for  him  by  6.  j  and  after  they  are 
shipped  off,  writes  to  2?.,  inclosing 
the  bill  of  lading,  and  requesting 
leave  to  draw  on  B.  in  about  three 
months $  to  which  B.  replies, '  That 
the  moment  the  goods  arrive,  A. 
might  depend  on  hearing  from 
him  when  he  might  draw  upon 
him }  or  that  B.  would  send  him 
a  banker's  draft/  The  goods  arrive, 
and  a  bill  at  two  months  sight  is 
presented  to  B. ;  which  he,  being 
a  creditor  of  A,  refuses  to  accept— 
Hdd,  1st,  That  the  promise  by  B. 
to  give  notice  to  A.  when  A.  might 
draw  upon  him,  was  an  under- 
taking to  accept  the  bill,  when 
drawn:— 2dly,  That  the  three 
months  were  to  be  reckoned  from 
the  date  of  the  letter,  and  not  from 
the  arrival  of  the  goods:— Sdtyf 
That  the  goods  were  to  be  con- 
sidered as  in  the  act  of  being  sent, 
until  they  arrived  ;  and  therefore, 
that  the  consideration  was  well 
stated  as  executory,  though  they 
were  on  their  voyage :— 4fhly, 
Sembk,  that  £.'*  undertaking  left 
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It  optional  with  A.  to  consider  it 
either  as  a  promise  to  accept  the 
bill,  or  to  send  a  draft;  and  there- 
fore, that  it  was  not  necessary  to 
declare  on  the  contract  in  the  al- 
ternative. Smith  v.  Brown,  M.  50 
G.3.  Page  41 

%.  A,y  in  London,  agrees  to  consign 
goods  to  B.  and  Co.  at  Hamburgh, 
on  a  commission  del  credere',  to 
receive  the  proceeds  through  the 
hands  of  C,  their  partner  in  Lon- 
don, who  is  to  make  advances  to 
A.,  and  repay  himself  out  of  the 
proceeds.  B.  and  Co.  purchase 
bills  at  Hamburgh,  drawn  on  D.  in 
London,  indorsed  to  themselves, 
and  which  they  indorse,  and  remit 
to  C,  as  part  of  the  proceeds  3 
advising  A.  thereof,  and  desiring 
him  to  give  them  credit  for  them, 
•when  duly  honored.  The  bills  are 
accepted  by  /).,  but  never  indorsed 
over  to  A.,  and  before  they  become 
due,  D.  stops  payment. — Held  thai 
the  bills  were  to  be  considered  as 
sent  on  the  account,  and  at  the 
risk,  not  of  A.  but  of  C.;  and  there- 
fore, A.  having  become  bankrupt, 
.  that  his  assignees  were  entitled  to 
recover  the  balance  of  the  proceeds 
from  C.  Lucas  and  others,  assignees 
of  Doorman ,  a  bankrupt,  v.  Rudolph 
Groningy  M.  57  G.  3.  4(50 

CONTEMPT. 
See  Justice  of  Peace,  3. 

CONTRACT. 

See  Arbitration,  1. 
Assignment. 
Attorney,  3.  - 
Consignment. 
Illegal  Contract. 
Lien. 

Partnership. 
Pleading,  3,6. 
Vendor  and  Vendee. 


CONVEYANCE; 

See  Arbitration,  l. 

Of  premises,  partly  to  a  charitable  use 
and ,  partly  not,  good  quoad  the 
latter: — See  Mortmain. 

CONVOY. 
See  Insurance,  9,  10, 

COPYHOLD. 

Where  a  person  is  admitted  to  several* 
distinct  copyhold  tenements,  the 
steward  of  the  manor  is  not  en- 
titled, as  a  matter  of  general  right, 
to  the  full  fees  on  each  admission 
separately ;  *  and  therefore,  where 
no  custom  prevails  in  the  manor 
to  that  effect,  he  must  stand  on  his 

rintum  meruit.     Everest  v.  Sir  L. . 
Glyn,  bart.,  M.  56  G.  3.  Page  84 

CORPORATION. 

Misdescription  of,  in  a  conveyance 
of  part  of  their  estates  for  the  re- 
demption of  the  land-tax,  imma- 
terial.— See  TjA  nd-ta  x. 

COSTS. 

See  Arbitration,  3. 
Attorney,  3. 
Bail,  5,7. 
Bond,  4. 

Court  of  Requests. 
Executor,  2. 
Practice,  5,  16. 
Warranty. 

1.  Where  a  defendant  moves  that 
the  plaintiff,  residing  abroad,  shall 
give  security  for  costs ;  the  court 
will  not  make  the  rule  mutual,  on 
the  ground  that  the  defendant  is 
also  resident  abroad.  Baxter  v. 
Morgan*  M.  56  G.  3..  80 

X  A  plaintiff  is  entitled  to  the  costs  of 
those  counts  only,  on  which  he 
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obtains  judgment ;  and  there  being 
several  defendants,  some  of  whom 
suffer  judgment  by  default,  makes 
no  difference.— -Morgan  v.  Edwards, 
JUgby,  and  Branthvmit.  H.  56  G.  3- 
Page  201 

S.  Costs  are  recoverable  in  a  reigned 
issue,  as  in  any  other  action ;  though 
the  statute  directing  the  issue  take 
no  notice  of  costs.  Lord  Fitzwi&am 
v.  Maxwell,  T.  56  G.  3.  355 

4»  Where  the  jury  find  an  insufficient 
verdict,  upon  which  the  court  can 
five  no  judgment,  and  a  new  trial 
is  granted,  the  party  ultimately 
successful  is  not  entitled  to  the 
costs  of  the  former  trial.  The  Wor- 
cestershire and  Staffordshire  Canal 
Company,  v.  The  Trent  and  Mersey 
Navigation  Company,  M.  57  Geo.  3. 

COVENANT. 

See  Annuity. 
Assignment. 
Grant. 
I  nt  ka  est* 
Land-tax. 
Lien. 
Variance,  l. 

1.  A*  grants  a  lease  to  B.  of  certain 
tenements,  and  covenants  that  if 
he,  his  heirs  or  assigns,  should, 
during  the  said  term,  have  any 
offer  made  for  toe  disposal  of  cer- 
tain land  adjoining  the  demised 
premises,  he  or  they  should  not 
dispose  of  the  same  without  pre* 
viously  offering  it  to  B.,  his  exe- 
cutors, administrators,  or  assigns, 
at  £5  per  cent,  less  than  such  offer. 
Before  the  expiration  of  the  lease, 
Am  sells  to  C.  upon  one  entire  con- 
tract,  and  for  one  entire  sum,  the 
whole  of  his  estate,  comprising, 
amongst  other  property,  the  de- 

.  raised  premises,  and  the  ground 
which  was  the  subject  of  the  cove-  j 


nant,  without  making  any  offer  of 
the  latter  to  B.—Hdd,  that  this 
was  no  breach  of  the  covenant, 
either  absolute  or  implied,  on  the 
part  of  A.  Col&son  ▼.  Lett  torn,  Af. 
56  G.  3.  Poet  i 

2.  B.  having  become  bankrupt;— 
Queere,  whether  the  right  of  action 
on  this  covenant,  supposing  it  to 
have  .  been  broken,  would  hive 
passed  to  his  assignees  ?  ibil 

COVERTURE. 

See  Bills  of  Exchange,  19  % 
Replevin,  4. 

COURT. 

1.  Of  Insolvent  Debtors:— Per- 
sons attending  it,  privileged  from 
arrest  JVilimgham  v.  Mattket*, 
M.56G.3.  $7 

2  Of  Requests. — Where  the  plain- 
tiff recovers  less  than  £5,  it  is  do 
objection  to  entering  a  suggestion 
on  the  roll  to  that  effect,  under  39 
and  40  G.  $,  c.  104,  that  the  plain- 
tiff believed  he  had  a  cause  of  ic- 
tion  for  more  than  that  sum.— 
Younger  v.  KiUby,  H.  56  Geo.  3. 
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CUSTOM. 

See  Copyhold. 

Vendor  and  Vendee,  l. 

DAMAGES. 
See  Interest. 

DEBTL-ACTION  OP. 

See  Amendment,  %  JL 
Bail-bond,  X 
Stock-jobbing. 

DECEIT. 

See  Action  ox  the  Case. 
Pleading,  6. 
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DECLARATION. 

See  Action  on  the  Case. 
Amendment,  1,2,3. 
Arbitration,  2. 
Bill. 

Consignment. 
Costs,  2. 
Executor,  2. 
Insurance,  2,  7. 
Pleading,  2,  5,  6. 
Practice,  1,3, 10. 
Replevin,  6. 

SLANJ>4£K. 

Stock-jobbing,  1,  2,  4. 
Variance,  1. 
Vbnuor  and  Vendee,  3. 
Venue,  1,4. 

DEED. 

See  Grant. 
Practice,  2. 
Variance,  l. 

DEL  CREDERE  COMMISSION. 

See  Bankrupt,  2. 
Consignment,  2. 
Insurance,  5, 6. 

DELIVERY. 

Of  Bond  :— As  the  act  and  deed  of 

the  obligor j — See  Bono,  3. 
Of  Possession:— See  Bill  of  Sale 

— PON  ATIO  MtfRTISCAUSA.— VeN- 
PO*  AND  VENDUE,  4,  J. 

demise: 

«      * 

£*e  Agreement. 
Covenant. 
Executor,*. 
Mortmain. 
•  Ph^itice,  2.    . 

DEMtmRKR. 
tee  P&A*f  fes,  3>  S,  13. 


DEVISE. 

1.  i4.  devises- '  all  his  real  and  per- 
'  sonal  estate,  of  what  nature  and 
'  kind  soever,  to  his  wife  $  and 
'after  her  decease,  to  the  heirs  of 
'  her  body,  share  and  share  alike, 
'  if  more  than  one  ;  and  in  default 
'  of  issue  to  be  lawfully  begotten 
*  by  him,  to  be  at  her  own  dis- 
'posal:' — A.  dies,  leaving  six 
children. — Held  that  the  wife  took 
ua  estate  for  life  only,  and  that 
each  of  the  six  children  took  a  fee 
simple  in  remainder,  expectant  on 
the  determination  of  the  mother's 
life  estate,  in  one  sixth  part,  as  te- 
nant in  common. — Qtutre  whether, 
supposing  the  wife  to  have  taken 
an  estate  tail,  she  could  have  levied 
a  fine  to  bar  the  entail,  or  whether 
such  fine  would  not  have  been' void 
by  stat  11  H.  J.  c.  20  ?  Gretton 
and  others,  v.  Howard  and  other** 
M.56G.3.  Page  p 

2.  A.  bequeaths  one  shilling  to  his 
eldest  son  and  heir  at  law,  and 
then  devises  his  estate  to  trustees 
for  the  maintenance  of  his  six 
younger  children,  B.,  C,  &c  ;  and 
immediately  on  the  youngest  at- 
taining the  age  of  twei^ty-pne, 
then,  to  Jris  saul  six  children,  B.§ 
C,  &c„  and  the  survivor  and  sur~ 
vivors  of  them*  their  heirs  and  as- 
signs for  evef,(AS  tenants  in  com- 
mon:—//^, tWihe  teiro  survivor 
and*  survivors  was  to  be  referred  to 
the  testator's  death,  and  not  to  the 
coming  >of  age  of  the  youngest 

.  child  j  and  t&cftfare  that  j£,  having 
died  without  isstae,  and  intestate, 
after  the  testator's  death,  and  be- 
fore the  coming  of  age  of .  the 
youngest  child,  had,  at  the  time 
of  his  death,  a  fee-simple  estate 

r  in  reversion'  in  .  one  sixth  part 
as  tenant  in  commoiv  with  his 
.surviving  •  brothers  and  sisjers, 
which,  on  his  death,  descended  to 
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the  heir  at  law.  .  Edwards  v.  Sy- 
mons,  M.  56  G.  3.  Page  24 

.  A.  devises  all  his  freehold  lands, 
tenements,  &c  in  the  parish  of  B., 
to  trustees  for  the  term  of  1000 
years,  in  trust  to  raise  500//  by 
mortgage  for  the  payment  of.  his 
debts  ;  subject  to  which  term,  he 
devises. his  said  freehold  lands, "te- 
nements, &c.  in  the  said  parish,  to 
his  wife  for  life ;  remainder  to  his 
son  C.  for  life,  remainder  to  trus- 
tees to  preserve  contingent  re- 
mainders, remainder  to  C.'s  first 
and  other  sons  and  their  heirs 
male*. — and  in  default  of  such 
issue,  he  devised  his  said  freehold 
Estate  in  the  said  parish  to  his 
daughters,  as  tenants  in  common. 
— Held  that,  in  default  of  issue 
male  of  A.  and  C,  A.'s  daughters 
took  an  estate  in  fee  in  the  devised 
premises.  Utthxvatt  and  another  v. 
Bryant  and  others,  M.  56  G.  3.  30 
i.  A.  devises  all  his  fee-simple  estates 
to  his  son  /?.,  as  soon  as  he  shall 
attain  twenty-one,  and  to  his  heirs 
lawfully  beg  >t ten  for  ever: — Held 
that  B.  took  an  estate  tail.  Nan/an 
and  wife  v.  Legh,  M.  56  G.  3.  107 
\.  A.  devises  to  his  niece  a  number 
of  tenements,  describing  particu- 
larly the  situation,  abuttals,  and 
the  tenant  of  each ;  and  then  adds, 
4  all  which  said  estates,  being  copy- 
*  hold,*  and'  heltf  of  the  manor  of 
'  J£*,  I  devise  to  my  said  niece  for 
^  'life,  and  then  to  her  son  B* 
r  The  testatot  then  directs  that,  as 
long  as  one '  of  his  .tenants  shall 
chuse'  to  occupy  one  of  the  houses 
.  devised!  he  shall  not  be  charged 
inore  than  his  present  rent.  He 
then  bequeaths  to  a  man  and  his 
wife,  and  the,  survtvor,  5s.  a  week, 
to  be  paid  weekly  out  of  the  es- 
tates devised.-^-JWW  that  B.  took 
ati  estate  in  fee.  Randall  v.  Tu~ 
,ehin  and  another,  Af.  $6  G.  3.  113 


<5.  yf.  devises  to  his  wife  for  life,  and 
then  to  his  three  nephews,  as  te- 
nants in  common :  And  after  their 
respective  deceases,  he  devises  Ike 
shares  of  him  or  them  so  dying  to 
the  heirs  of  his  and  their  body, 
&c. ;  and  if  any  of  his  said  ne- 
phews should  die  leaving  no  issue, 
or  leaving  issue,  they  should  die 
under  twenty-one,  he  devises  the 
share  of  him  or  them  so  dying  to 
the  survivors,  and  the  heirs  of 
their  bodies:: — Held  that  the  li- 
mitation over,  in  the?  event  of  the 
nephews  dying,  &c.,  was  not  an  ex- 
ecutory  devise,  but  a  contingent 
remainder  with  a  double  aspect. 
Crump,  on  the  demise  afrVpoHq,  t. 
Norwood,  H.  56  G.  3.     P*g<  l6l 

7.  A.  devises  his  lands  to  his  wife  for 
life,  and  at  her  death,  to  his  son 
B.%  and  his  heirs  for  ever ;  and  if  B. 
should  die  unpo$sessed  of  them,  or 
teithnvt'  heirs,  to  his  daughter  G, 
and  her  heirs  for  ever  ; — Held  fat 
the  word  heirs  most  be  confined  to 
heirs  of  the  body  ;  and  therefore, 
that  B.  took  an  estate  tail,  with 
remainder  in  fee  to  C.  Doe,  on  tit 
demise  of  Hatch,  v.  Bluck,  H.  50 
G.  3.  170 

8.  Devise  *o¥  all  my  real  and  per- 
1  *  eOiial  estate  -whatsoever;  that  k 

'  to  say,  my  lands  and  houses,  and 

. c  aH  other  buildings,  situate  at  S., 

9  upon  my  estate;  and  likewise  all 

1  my    household    furniture    and 

•  stock  in  trade i—Held,  that  the 
fee  passed: under  this  devise— 
Denn,  on  the  demise  of  Richardso*, 
v.  Hood pnd others,  T.  56€. 3-  359 

9.  A  testator  devises  thus :  '  1  desire 
'  to  be  .decently  buried  ;  after  that. 
'  my  debts  and  funeral  expencesto 
'  be  paid ;  subject  to  which,  I  gta 

•  and  bequeath  to  my  sister,  A.  R-, 
'  all  my  stock  in  tnuje,  household 
'  goods; Jl wearing  apparel,  ready 
'  monies,,  securities  for  money,  and 
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4    *  every  other  thing  my  property ;  of 

*  what  nature  or  kind  soever,  for 
-    '  her  own  use  and  benefit ;  and 

*  I  appoint  her  my  executrix.'— 
Held,     both     on     authority    and 

.  principle,  that  the  personal  pro- 
perty,  only,  passed  under  this  will. 
Dot,  on  the  several  demises  of 
Joseph  Bunny,  John  Gltncros$, 
Wiuimn  Glencross,  end  James  Glen- 
cross,  ▼.  Rout  and  others,  f.  56  G. 
3.  .  Poge3g7 

NX  A.  devises  bis  estate  '  to  the  use 
'  of  his  son  B.  for  his  life ;  from 
4  and  after  his  decease,  to  the  use 
'  of  all  the  children  of  B.'s  body, 
'  lawfully  issuing,  (exclusive  of  his 
'  eldest  son)  their  heirs  and  assigns 
'  for  ever,  as  tenants  in  common : 
'  But  in  case  B.  shall  die  without 

,    '  leaving   any  lawfully    begotten 

*  child  or  children,  or  issue  of  any 
'  such  child,  &c  then  over.'  A. 
dies,  and  B.  suffers  a  recovery  to 
the  use  of  himself  in  fee. — Held, 
that  B.  had,  at  the  time  of  his 
death,  only  a  life  estate  in  the 
premises.  Smith  v.  Horleck  and 
others,  M.  57  G.  3.  405 

11.  Devise  of  '  all  my  property,  both 
'  real  and  personal,  to  be  divided 
'  equally  between  A.  and  B.,  allow- 
'  ing  that  A.  takes  as  part  of  his 

*  share  my  farm  at  C.  in  the  occupa- 

*  tien  of  D.,  except  my  house  and 

*  land,  which  I  bought  of  my  father's 

*  trustees,  with  the  furniture  there- 

*  of,  I  leave  to  them  in  common  and 
'  totbelongestliverinfee :' — Held, 
that  A.,  who  alone  Survived  the 
testator,  took  all  his  property,  both 
real  and  personal,  and  his  whole 
estate. and  interest  therein.       ibid, 

12.  A,,  being  seized  of  divers  estates, 
some  in  fee,  some  for  life,  some 
for  the  lives  of  others,  and  the 
rest  in  remainder  after  an  estate 

•  tail  an  his  son,  devises  as  follows : 
'  I  devise  all  my  estates,  both  real 


'  and  personal,  and  wheresoever  si- 
'  tuate,  which  1  am  possessed  of,  or 
'  entitled  to,  and  of  which  I  have 
'  power   to   dispose,    to   B.,   her 

*  heirs,  &c.  for  ever,  subject  to 
-'  debts  and  legacies :  And  in  case 

'  my  son  should  die  without  issue 
'  of  his  body,  then  I  devise  all  my 
'  real  estates,  not  hereinbefore  dis- 

*  posed  of,  situate  in  the  several 
'  counties,  of  C,  D„  £.,  and  F„ 
'  and  also  all  my  personal  property, 
Mo  B  for  life.*  The  testator 
had  an  estate  in  fee  in  lands  in  the 
counties  of  £.  and  F.t  and  the  re- 
version in  lands  in  C.and  D.,  after  an 
estate  tail  in  his  son;  but  noneof  the 
latter  description  in  £.  and  P.— Held 
that  B.  took  an  estate  in  fee  in  E. 
and  F  under  the  first  clause,  un- 
restrained by  the  second  clause. 
Jonas  Bettisun,  and  Thomas  Ren* 
show,  v.  Elizabeth,  the  wife  of  Tho- 
mas Richards,  late  Elizabeth  Lester, 
otherwise  Edwards,  Sir  Hubert  Howe 
Bromley,  and  others,  M.  5J  Geo.  3. 

Page  413 
13.  A*  devises,  after  certain  legacies, 

*  all  the*residue  of  what  he  dies 

*  possessed  of,  or  in  expectancy,  to 
'  his  wife  B.  for  her  life,  reserving 

*  to  her  full  power  to  will  away  any 

*  part  or  proportion  of  his  said  re- 

*  sidue  at  her  decease ;  and  after 
'  that  period  to  his  daughter.'  A. 
dies,  and  B.  devises  away  the  whole 
of  her  property: — Held  that  this 
was  a  good  execution  of  the  power. 
J.  S.  Cooke,  and  Sophia,  his  tv\fe,v. 
Banks  Farrand,  John  Cat  heart,  Ro- 
bert Older  show,  Richard  Bay  ley, 
and  John  Rime,  M  57  G.  3.    421 

14*  A.  devises  all  his  houses,  lands, 
.  &c„  to  his  son  R.  for  life;  and 
from  and  immediately  after  his 
decease,  to  the  heirs  of  his  body, 
in  such  shares  as  he  should  ap- 
point ;  and  in  default  of  such  heirs 
of  his  body,  then,  from  and  imnie- 
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diately  after  his  decease,  over : — 
Held,  that  the  general  intention  of 
the  testator  was,  that  the  estate 
should  not  go  over  till  after  an  in- 
definite failure  of  the  heirs  of  B.  -, 
and  therefore,  that  B  took  an  es 
tate  tail  by  implication.  Doe,  on 
the  demise  of  Francis  Goldsmith 
Cole,  v.  John  Goldsmith,  J#.  57  G 
9k  Page  51? 

DISTRESS. 

See  Amendment,  I. 

Landlord  andTbnant. 
Replevin. 

DOGS. 
See  Gamb. 

DONATIO  MORTIS  CAUSA. 

I.  In  order  to  constitute  a  good  do- 
natio  mortis  causd,  there  must  be 
an  absolute  and  unconditional  de- 
livery of  possession  to  the  donee, 
or  to  a  third  person  in  trust  for 
him,  which  possession  must  con- 
tinue, uninterrupted,  to  the  time 
of  the  donor's  death.  Mary  Bum, 
otherwise  Mary  Bunn  Clifton,  and 
Rebecca  Bunn,  otherwise  Rebecca 
Bonn  Clifton,  v.  Matkkam  and 
others,  M.  37  G.  3.  532 

2.  A.  believing  himself  to  be  on  his 
death-bed,  desires  B.  to  fetch  from 
a  chest  adjoining  his  bed-room 
three  parcels,  containing  India 
bonds,  bank  notes,  and  guineas,  to 
the  amount  of  3830/.,  which  are 
counted  over  on*  the  bed,  and  then 
sealed  up,  directed  to  C.  and  D., 
(D.  being  A.'*  natural  daughter  by 
€  )-  and  returned  to  the  chest,  the 
Key  of  which  A.  keeps  in  his  pos- 
session, till  his  death,  six  months 
afterwards j  A.  requesting  B.  to  see 
the  property  delivered  to  C.  and  D. 
at  his  decease,  and  observing  that 
it  ought  to  be  made  up  4000/- 

I 


That  addition  is  never  made,  but 
on  the  same  day  with  the  above 
transaction,  A.  makes  a  codicil  to 
his  will,  by  which  he  gives  C  and 
D.  AOCmH.—Held  1st,  that  the  jury 
were  warranted  in  finding  that  A, 
intended  the  gift  (supposing  there 
had  been  a  good  legal  delivery)  to 
be  absolute  and  unconditional; 
but  adly,  that  A.  having  only  ex- 
pressed his  intention  in  favour  of 
C.  and  D.,  and  having  never  parted 
with  the  possession,  there  had  not 
been  such  a  delivery  as  to  consti- 
tute a  good  donatio  mortis  caut. 
Page  533 

ELECTION. 

By  executor,  to  take  as  legatee  j  Set 

Executor,  3. 
By  plaintiff,  to  proceed  in  Equity; 

See  Practice,  16. 

ESCAPE. 

See  Bail,  3. 
Sheriff,  %> 
Venue,  2. 

ESTATE. 

For  the  construction  of  the  word 
'  estate*  in  a  devise ;  See  Devise, 
3,5. 

EVIDENCE. 

5«r  Assignment. 
Attestation. 
Bankrupt,  t,  $» 
Bona*  2,3. 

Donatio  mortis  causa,  % 
Fine,  2. 

Illbga&  Contract. 
Insurance,  2,  ia 

PtEADING,  3, 

Sheriff,  r. 
Slander. 

V'ENDOtt  AXD  VfiKDBS,  1*  4* 
¥*NUS,  ?,»,*. 
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EXECUTION. 

Of  a  will,  See  Attestation,  1. 

Of  a  power.  See  Attestation,  2 : 

Devise,  13. 
Of  a  Bond,  See  Bond,  2,  3. 
Of  a  writ  of  Inquiry,  See  Pbactice, 

4. 

See  also,  Bail,  6. 

Bill  of  Sale. 
Pleading,  4. 
Sheriff. 


1.  Where  the  sheriff  has  taken  goods 
in  execution  under  &  fieri  facia*,  the 
plaintiff  cannot  sue  out  a  capias  ad 
satisfaciendum,  till  the  fieri  facias 
has  been  returned;  though  he 
should  have  withdrawn  his  execu- 
tion under  the  first  writ.  Miller 
v.  Parnell  and  Elliot,  M.  &6  G.  3. 

Page  78 

2.  Cannot  be  sued  out  against  bail 
on  their  recognizance ;  See  Bail,  i 
3. 

3.  The  sheriff  seizes  goods,  under  a 
fi%  fa,  and  leaves  a  man  in  posses- 
sion. A  second j£./a»  issues,  under 
which  a  warrant  is  granted,  and 
left  with  the  man  in  possession. — 
The  court  held  that  the  second  writ 
operated  in  favour  of  the  first, 
and  refused  to  set  it  aside  as  irre- 
gular. Jones  v.  At  her  ton,  T.  56 
G.  3.  375 

EXECUTOR. 

See  Insurance,  5,0. 
Stamp,  l. 

1.  Taking  no  beneficial  interest  un- 
der a  will,  competent  attesting 
witness.  Pkipps and  Chester*.  Pit- 
cher, M.  56  G.  3.  20 

2.  An  executor  may  join  a  count  on 
promises  to  himself,  a*  executor, 
with  counts  on  promises  to  the 
testator;  when  the  sum  recovered 


would  be  assets  in  his  hands.  Psw- 
ley  and  others,  executors  of  Powhf, 
v.Newton,  H.  56  G.  3.    Page  147 
.  A.  being  possessed  of  premises  for 
a  term  of  years,  bequeaths  his  in- 
terest therein  to  B.  for  hit  life,  and 
then  over ;   and  appoints  B.  and 
two  others,  trustees  and  executors 
of  his  will;  with  power  to  B.  dur- 
ing his  life,  and  to  the  survfiws 
of  the  trustees  after  his  decease,  to 
lease  the  premises  for  any  term 
not  exceeding  twenty-one  years. 
At  A.'*  death,  B.  takes  possession 
of  the  premises,  and  grants  a  lease 
of  them  to  C.  for  fourteen  years, 
with  a  further  demise  for  forty- 
two  years,  reserving  the  rent  to 
himself,    his    executors,    admini- 
strators, and  assigns  5  contracting 
in  his  own    name,  without  any 
mention  of  the  other  executors; 
and  appoints  by  will  other  trustees, 
in  case  of  the  death  of  the  original 
trustees  .—Held  that  these  acts  did 
not  constitute  an  assent  by  B.  to 
the  legacy,  and  therefore,  that  the 
lease  to  C,  having  been  granted 
by  B.  in  the  character  of  executor, 
was  valid.     Doe,  on  the  several 
demises  of  Charles  Hayes,   Hcntf 
Thomas  CoUbrook,  Edward  Grove f 
.  Elizabeth   Buckley,  widow,  Richard 
Huddleston  Potter,  and  John  Trip* 
hook :  v.  Richard  Sturges,  M.  57 
G.3.  ** 

EXPOHT. 

I.  A  ship  is  not  to  be  considered  as 
having  exported  from  the  port  of 
London,  on  clearing  at  the  custom- 
house, nor  until  she  elea*s  at 
Gravescnd:  Therefore  a  licence, 
'  to  remain  in  force  for  the  export 
«  of  the  cargo,  till  the  10th  of 
*  September;  is  not  complied  with 
by  clearing  at  the  custom-house  on 
the  9th  $  and  at  Gravesetid  on  the 
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12th.     William*  v.  Marshall,  M. 
66  O.  3.  Page  Q2 

2.  A  quantity  of  gunpowder  is  ex- 
•  ported,  for  a  part  of  which  only 
a  licence  has  been  obtained: — 
Held  that  the  exportation  of  the 
excess  only  was  illegal ;  and  there- 
fore, that  an  insurance,  effected  on 
the  whole  cargo,  might  be  sup- 
ported as  to  so  much  for  which 
the  licence  was  obtained ;— whe- 
ther the  property  of  the  same,  or 
of  different,  persons.  Keir  and 
others,  v.  Andramde,  H.  56  Geo.  3. 

196 
EXONERETUR. 
Set  Bail,  1. 

FARM. 
See  Bill  of  Sale. 

FEES. 

See  Copyhold. 
♦         Practice,  17. 

FEIGNED  ISSUE. 
Costs  recoverable  in,  See  Costs,  3. 

FELONY. 

-     See  Indictment. 
Pleading,  5. 

FEME  COVERT. 

Arrested  as  acceptor  of  a  bill  of  ex- 
change; See  Bills  op  Exchange, 
1 5— as  drawer ;  ibid.  2. 


See  also  Devise,  1. 

Replevin,  4. 

FIERI  FACIAS. 

See  Execution. 
Sheriff,  3, 4. 


FINE. 

See  Amendment,  it. 
Devise,  l. 

1.  Amendment  of,  cannot  be  moved 
on  the  last  day  of  term.  Page  MS 

2.  The  indorsement  of  proclamations 
on  a  fine  is  not,  alone,  sufficient 
evidence  of  their  having  been 
made.  Doe,  on  the  demise  of 
Hatch,  v.  Bluck,  H.    56  Geo.  3. 

170 

FIRE— INSURANCE  AGAINST. 
See  Insurance,  1,  4. 

FISHERY, 
See  South  Sea  Company. 

FIXTURES. 

Not  recoverable  in  an  action  for 
goods  sold  and  delivered.  Lee  ▼. 
Risdm,  M.  57  G.  3.  495 

FLEET— WARDEN  OF. 

Cannot  be  proceeded  against  in  vaca- 
tion. Crook  v.  Eyles,  etc.,  M.  56 
G.  3.  49 

Stock  v.  Eyles,  esq.  ibid.  54 

FRAUD. 

See  Action  on  thk  Cask. 
Bankrupt. 
Bill  of  Sale. 
Export,  2. 

Insolvent  Debtor,  2. 
Replevin,  6V 
Vendor  ani>  Vend**,  4. 

FREIGHT. 

See  Bailment. 
Lien: 
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GAME. 

if.  teing  the  owner  and  occupier  of 
certain  woodland,  through  which 
are  several  public  foot-paths,  in 
order  to  preserve  hi&  hares,  and  to 
destroy  dogs  and  foxes  which  might 
come  into  his  woodland  in  pursuit 
of  them,  fixes  iron  spikes,  called 
dog-epears,  sharp  at  ea<jh  end,  into 
several  trees,  none  of  them  being  at 
a  less  distance  than  fifty  yards  from 
any  of  the  foot-paths,  with  each 
end  pointing  along  a  hare-track, 
and  places'  painted  notices  thereof 
on  the  outside  of  his  woodland. — 
B.  is  sporting  in  the  land  adjoin- 
ing, which  is  divided  from  A.'% 
land  only  by  a  mound  and  shallow 
ditch,  with  the  licence  of  the 
owner ;  a  hare  gets  up,  and  is  pur- 
sued by  B.'b  nlog  into  AS*  Wood- 
land, (B.  using  all  his  endeavours 
to  call  in  his  dog)  and  in  the  pur- 
suit encounters  one  of  the  spikes 
and  is  thereby  killed. — Quxrc,  1st, 
whether  B.  were  a  trespasser  on 
A.9s  land  i— 2dry,  whether  A.  were 
authorised  in  fixing  the  dog-spears, 
or  whether  he  were  answerable  to 
B.  in  an  action  on  the  case,  for  the 
injury  done  to  his  dog  ?  Deane  v. 
Sir  William  Clot/ton,  baronet,  M. 
67  G.  3.  Page  577 

GAMING. 
See  Illegal  Contract. 

GENERAL  AVERAGE. 

A  ship,  being  unable  to  escape  from 
a  privateer,  resists  the  attack,  beats 
off  the  privateer,  reaches  her  port, 
and  delivers  her  cargo  in  safety: — 
Held  that  neither  the  expenee  of 
repairing  the  ship,— nor  of  curing 
the  wounds  of  the  sailors,— nor  of 

:  the  ammunition,— was  the  subject 


of  general  average.     Taylor  and 
others  v.  CurtufE.56G.3.  P.  309 

GOODS  SOLD  AND  DELIVERED. 

Action  for,  will  not  lie  for  fixtures. — 
Lee  v.  Risdon,  Af.  57  G.  *~       4C/3 

See  also  Vendor  and  Vbndkb,  7. 

GRANT. 

A.,  in  1792;  grants  a  lease  of  a  thea- 
tre to.  B.,  B.  covenanting  not  to 
grant  rights  of  admission,  except 
two  hundred  and  fifty  free  admis- 
sions, without  the  consent  of  A.; 
and  in  case  of  any  of  the  covenants 
being  broken,  the  lease  to  be  void. 
B.  then  assigns  his  interest  to  trus- 
tees, to  receive  the  profits  and  pay 
the  debts,  &c,  who  leave  B.  in  the 
management  and  direction  of  the 
concern,  in  the  course  of  which,  in 
1799,  B.  grants  a  ticket  of  admis- 
sion to  C.  for  twenty-one  years. 
In  18Q0,  the  trustees  take  posses- 
sion of  the  theatre,  but  suffer  C. 
to  exercise  his  privilege  of  admi*» 
sion  till  1814,  when  the  ticket  is 
stopped,  on  the  ground  that  B.  had 
no  right  to  make  such  a  grant.— 
Held  1st,  that  the  covenant  by  B. 
with  A.,  not  to  grant  rights  of  ad- 
mission, supposing  it  to  have  been 
broken,  did  not  avoid  the  grant  to 
C. — sdly,  that  as  the  trustees  had 
left  B,  in  the  management  of  the 
'  theatre,  they  must  be  taken  to  have 
authorized  the  grant,  and  could 
not  afterwards  disavow  it— 3dly9 
that  this  was  not  an  interest  in 
land,  but  a  licence  to  G  to  enjoy 
the  privilege  of  admission  5  and 
therefore!  that  it  was  not  necessary 
that  it  should  pass  by  deed,  or  that 
B.  should  have  been  authorized  bj 
the  trustees,  in  writing,  to  make 
such  a  giant.  John  TayUr,  et?. 
▼.  Waters,  M.  57  G.  3.  501 
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GUNPOWDER- 
See  Export,  2. 

HARES. 
See  Gamb. 

HOLIDAY. 
See  Practice,  17. 

HORSE-RACE. 
See  Illegal  Contract. 

HUNDRED— ACTION  AGAINST. 
See  Plbadwg,  5. 

ILLEGAL  CONTRACT. 

A.  bets  twenty-five  guineas  with  B. 

.  on  a  horse-race,  of  which  C,  at  his 
own  request,  stakes  ten.  A.  winsv 
Bad  pays  C.  ten  guineas,  in  the 
expectation  of  receiving  the  whole 
amount  of  the  bet  from  B.  B., 
however,  dies,  and  A.  never  re* 
ceives  it.— Held  that  A.  could  not 
recover  back  the  ten  guineas  which 
he  had  paid  to  C,  because  he  could 
sot  establish  his  claim,  without 
going  into  proof  of  the  illegal 
transaction,  in  which  both  were 
equally  engaged.  Simpson  v.  Bloss, 
M.57G.3.  Page 542 

IMPARLANCE. 

See  Practice  10. 

IMPRISONMENT. 

Action  qgainst  a  magistrate  for.  See 
Justice  ofPbacb. 

INDICTMENT. 

1.  IndjotmeBt  on  stat.  48  0. 8.  c.  58- 
The jfcrrf  coant  states  that  A.,  with 
a  certain  pistol,  feloniously,  wil- 
fully,  maliciously,  and  unlawfully , 


did  shoot  at  D.,  with  intent,  felo- 
niously, wilfully,  and  of  his  malice 
aforethought,  to  kill  and  murder 
him ;  and  that  B.  and  C.  were 
aiding  and  abetting  A.  Another 
count  states  that  aa  unknown  per- 
son feloniously,  wilfully,  malici- 
ously, and  unlawfully,  did  shoot 
at  D.,  with  intent,  feloniously, 
wilfully,  and  of  his  malice  afore- 
thought, to  kill  and  murder  him; 
and  that  A„  B.,  and  C.  were  tid- 
ing and  abetting  the  said  unknown 
person  the  felony  aforesaid,  in 
manner  and  form  aforesaid,  to  doand 
commit ;  and  were  then  and  there 
knowing  of  and  privy  to  the  com- 
mitting of  the  said  felony  j  with- 
out alleging  that  they  were /do- 
nicudjf  present,  aiding,  &c  The 
jury  acquitted  B,  and  G\,  and  found 
if.  guilty  generally  >  but  after- 
wards' added  that  he  was  not  the 
person  who  fired  the  pistol.— M 
that  A.  was  well  convicted  on  this 
indictment.  Tie  King  v.  Tank, 
M.57G.3.  Page  466 

2.  A.  is  indicted  for  a  burglary,  and 
fi.  as  accessary  both  before  and 
after  the  fact.  The  facts  proved 
are,  that  A.,  at  the  instigation  of 
B.9  a  police-officer,  concerts  with 
three  others  to  commit  a  burglary, 
and  it  is  agreed  that  B.  shall  tie  in 
wait  to  apprehend  the  three  others, 
and  that  the  reward  for  their  con- 
viction shall  be  shared  between  A. 
and  B.— The  jury  find  A.  guilty  of 
larceny  only,  and  B.  as  accessary 
both  before  and  after.— nWre,  1st, 
whether,  as  if  .was  not  to  partici- 
pate inthepfwufer,  but  only  in  the 
reward,  he  could  be  convicted  of 
larceny.— idly,  whether,  as  A  „  the 
principal,  had  been  acquitted  of  the 
burglary,  B.  could  be  convicted 
as  acotssaty  to  the  larceny)  The 
King  v.  Join  Datmclfy  and  George 
VemgkmfU.*jG.%.  W 
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INFANCY. 
&*Plbading,  6. 

INQUIRY— WRIT  OF. 
See  Practice,  4. 

INSOLVENCY. 
See  Vendor  and  Vbkdks,  4. 

INSOLVENT  DEBTOJL 

J.  Court  of  ;~-person>  attending  it, 
privileged  from  arrest.  Wtimg- 
ham  v.  Matthews,  M.  56  G.  3.     57 

2.  This  court  will  not  regulate  their 
proceedings,  as  to  the  discharge  of 
an  insolvent,  by  what  has  passed 
in  the  insolvent  debtor's  court; 
therefore,  it  is  no  ground  for  op- 
posing his  discharge,  that  he  has 
been  remanded  in  that  court  for 
fraud.— NichaUs  v.  NeUson,  H.  56 
6.  3.  Page  200 

3.  An  application,  within  the  second 
term  after  the  prisoner  is  charged 
in  execution,  is  sufficient  within 
the  Lord's  act,  32  G.  %  c.  18.  «. 
J3.  ibid, 

INSURANCE, 

fee  Annuity,  1. 
Bankrupt,  a, 
Expokt. 
,  General  Avbragb. 
South  Ska  Company. 

JU  A.  abroad,  having  two  ware- 
.  houses,  writes  to  this  country  to 
effect  an  insurance  upon  one  of 
them  oit/jr,  without  stating,  as  was 
the  fact,  that  a  house  nearly  adjoin- 
ing it  had  been  on  fire  on  that 
evening;  and  that  there  was  dan* 
ger  of  the  fire  again  breaking  out ; 
and  sends  bis  letter  after  the  regu- 
[   lar  post  time.    The  fire  having 


again  broken  out  on  the  day  next 
but  one  following,  and  consumed 
A.'s  warehouse; — Held,  that  this 
was  a  material  concealment,  al- 
though A.'s  letter  was  written 
without  any  fraudulent  intention, 
Bafe  v.  Turner  and  others,  M.  56 
G.  3.  Fagc46 

2.  The  plaintiff  declares  on  a  policy 
from  Jutland  to  Leith,  and  Avers 
a  loss  by  seizure.  The  captain 
states  that  the  ship  was  pursuing 
her  course  for  Leitk,  when  she  was 
captured  by  a  Swedish  frigate,  five 
German  mUes  off  the  coast  of  Nor- 
way. The  defendant  produces  a 
Swedish  sentence  of  condemnation, 
for  breaking  the  blockade  of  Nor- 
way*— Held,  let,  that  this  was  con* 
elusive  evidence  that  the  blockade 
had  been  violated ; — but  2dly,  thai 
it  was  not  sufficient  evidence  to  fix 
the  captain  with  barratry ;— 3rily, 
if  it  had,  qustre  whether  the  plain- 
off  could  have  recovered,  without 
a  count  for  barratry )— *4thly,  q*atre 
also,  whether  upon  a  count  for  bar- 
ratry, a  sentence  of  condemnation 
for  the  breach  of  a  blockade  would 
be  conclusive  ?  Evertk  and  another 
v.  Hannam,  M»  .56  G.  a.  72 

3.  The  insured  is  entitled  to  a  reason- 
able time  for  examining  into  the 
state  of  a  damaged  cargo,  before 
he  makes  his  election  on  the  ques- 
tion of  abandonment;  therefore, 
where  a  ship  bound  from  Liverpool 
to  Calais,  put  back  to  Liverpool  on 
the 30th  of  Dec,  when  the  cargo*, 
consisting  of  sugar,  was  immedi- 
ately re-landed  and  surveyed ;— the 
owners  in  London  received  a  letter 
from  their  agents  at  Liverpool, 
dated  29th  Dec.,  stating  that  the 
cargo  was  much  damaged,  but  that 
it  was  still  in  contemplation  to  send 
it  on;— and  another  dated  yth 
Jan.,  stating  that,  on  further  exa- 
mination, the  whole .  cargo  was 
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found  to  be  damaged  :—#*/«/,  that 
the  owners,  on  the  receipt  of  the 
latter  letter,  were  still  in  time  to 
abandon,  Gernon  and  another,  v. 
The  Corporation  of  the  Hnyal  Ex- 
change  Assurance,  M.  56  Geo.  3. 
Page  88 

4.  A  policy  is  effected  against '  loss  or 

*  damage  by  fire/  oa  the  stock  of  a 
sugar-house,  the  different  stories  of 
which  are  heated  by  a  chimney 
running  up  to  the  top.  The  in- 
sured negligently  light  the  fire, 
without  opening  the  register  at  the 
top;  by  which  means  the  herit  is 
increased  to  such  a  degree  as  to 
spoil  the  sugar,  but  no  ignition  is 
produced : — Held  that  this  was  not 

*  a  loss  within  the  policy.  Austin 
and  another,  v.  Drewe,  h.  56  G.  3. 

130 

5.  In  an  action  by  the  executors  of  an 
underwriter  against  a  broker,  for 
premiums  due  on  policies  sub- 
scribed by  the  testator,  the  broker 
cannot  set  off  returns  of  premium, 
which  returns  became  due  after 
the  testator's  death.  Houstoun  and 
others,  executors  of  Houstoun,  v. 
Robertson,  H.  56  G.  3.  138 

6.  And  it  makes  no  difference,  that 
the  policies  were  effected  under  a 
commission  del  cret/ae*  Houstoun 
v.  Bordenave,  H.  56  G.  3.  141 

So  also  in  an  action  by  the  assignees 
of  a  bankrupt  underwriter.  See 
Bankrupt,  2. 

7.  Goods  are  insured  at  and  from 

*  Mogadore  to  London:  The  declara- 
tion avers  '  that  after  the  loading 
'  of  the  goods, .  the  ship  departed, 

*  on    her    intended    voyage,    and 

*  while  in  the  course  of  her  said 
'  voyage,  was  lost  by  perils  of  the 

-    '  sea  •/— Held  that  this  was  a  ma- 
terial allegation,    and   therefore, 
x  the  ship  having  been  lost  while  at 
her  moorings,  and  before  the  cargo  i 
was  completed,  the  injured  could  j 


not  recover.     Abitbol  v.  Bristol*, 
H.56G.3.  Poge 15J 

8.  A.,  at  Malaga,  directs  his  broker 
in  London  to  '  insure  giiods  ship* 
'  ped  on  board  the    Pearl,  from 

*  Gibraltar  to  Dublin  ;'  adding  that 
'  he  will  take  the  risk  on  himself 

*  from   Malaga    to    GibraltHr-bay% 

*  where  he  shall  send  a  letter  on 
'  shore.' — Held  that,   taking  the 

.  whole  of  these  instructions  toge- 
ther, the  broker  should  have  stated 
in  the  policy,  that  the  goods  were 
loaded  at  Malaga*,  and  should 
have  effected  the  insurance  at  and 
from  Gibraltar-bay,  and  not  at  and 
from  Gibraltar.  JPark  v.  Hammond, 
H.  56  G.  3.  199 

9.  Where  a  person  insures  goods  on 
board  a  ship,  which  he  knows  is  to 

.  sail  without  convoy,  be  is  bound 
to  see  that  she  has  a  sufficient 
licence  for  the  whole  of  the  voy- 
age :  Therefore,  where  a  ship  bound 
to  Ca^liari,  with  liberty  to  touch, 
unload,  and  load,  at  Gibraltar, 
sailed  with  a  licence  to  Gibraltar 
only ;  arrived  there,  and  departed 
without  obtaining  an  extension  of 
the  licence  from  the  person  autho- 
rized to  grant  licences  at  Gibraltar; 
— Held,  that  an  insurance  on  goods 
from  London  to  Cdgliari  was  void. 
Darby  v.  Newton,  E.  S6G.3.  252 

10.  In  an  action  on  a  policy, 
where  the  defendant,  by  the  mis- 
take of  his  witness,  failed  in  pro- 
ducing .the  necessary  document 
from  the  Admiralty,  for  proving 
a  breach  of  the  convoy  act,  the 
court  granted  a  new  trials  in  order 
to  let  him  into  this  defence,  after 
verdict  found  for  the  plaintiff  on 
the  merits*  D'Aqutlar  v.  Tobin/E. 
!>6  G.  3.  765 

11.  WSere  a  ship  was  stranded,  and 
the  cargo,  consisting  ut  fcugsheads 
of  sugar,  was  all  got  ashore,  each 
hogshead  containing  some  sugar, 
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though  but  little,  and  nearly  all 
damaged; — Held,  that  the  jury 
were  warranted  in  finding  this  to 
have  been  an  average  loss  only. 
Hedberg  and  another  v.  Pearson, 
M.  57  G.  3.  Page  432 

12.  Three  underwriters,  on  a  repre 
sentation  of  a  loss,  pay  their  sub- 
scriptions, amounting  to  600/.,  into 
the  hands  of  the  broker,  who,  by 
their  joint  authority,  pays  over 
300/.  The  loss  turns  out  to  be 
fraudulent,  and  one  of  the  under- 
writers brings  an  action  against 
the  broker,  to  recover  back  his  200/ 
— field,  that  the  broker  was  enti- 
tled to  set  off  the  300/.  paid  over, 
against  this  demand,  and  that  the 
court  could  not  enter  into  the  ac- 
count to  see  what  each  party  was 
entitled  to,  respectively:  And  there- 
fore, either  that  the  other  under- 
writers should  have  joined  in  the 
action,  or  the  plaintiff  should  have 
resorted  to  a  court  of  equity.  Silva 
v.  Linder  and  another,  AL  57  G.  3. 

437 

13.  Where  an  insured,  being  indebted 
to  the  underwriter  on  a  balance  of 
accounts,  becomes  bankrupt,  if  a 
loss  afterwards  happen,  the  under- 
writer, in  an  action  by  the  assignees, 
may  deduct  the  balance  due  to 
him  from  the  amount  of  his  sub- 
scription. Graham  and  other*,  as- 
signees of  Leigh,  a  bankrupt,  v. 
Russell.  561 


INTEREST. 

In  covenant  on  a  charter-party,  the 
plaintiff  assigns  two  breaches ;  one 
for  a  specific  sum,  the  other,  for 
unliquidated  damages ;  on  judg- 
ment by  default,  damages  are  as- 
sessed generally.  Upon  affirmance 
in  the  Exchequer  Chamber,  the 
court    refused  to   allow  interest. 

VOL.   II. 


Martin  v.  Emmote,  (in  error.)  E. 
56  G.  3.  Page  230 

INTEREST  IN  LAND. 
See  Grant. 

JOINDER  IN  ACTION. 

See  Insurance,  12. 
Pleading,  3. 

ISSUE. 

See  Costs,  3. 

Pleading,  3,  4. 
Practice,  11. 

JUDGMENT. 

See  Bail,  1,3,6,7- 
Costs,  2/4. 
Replevin,  6. 

1.  Arrest  of;  See  Practice,  8. 

2.  As  in  -case  of  nonsuit,  cannot  be  a 
moved  for,  pending  a  demurrer. 
Batcher  v.  Kiernan,  T.  56  G.  3.  - 

JURY. 

A  person  not  summoned  to  serve  6n 
a  jury  answers  to  the  name  of  a 
person  who  is,  and  serves  in  his 
room  ; — the  objection  having  been 
made  before  the  verdict  was  taken, 
the  court  awarded  a  venire  de  novo. 
Dovey  v.  Hob  son,  H.  56  G.  3.    154 

JUSTICE  OF  PEACE. 

1.  In  an  action  against,  may  move  to 
withdraw  the  general  issue,  pay 
money  into  court,  and  plead  de 
novo.  Devaynes  v.  Boys,  T.  56  G. 
3.  356 

2.  Where  notice  of  action  is  given  to 
a  magistrate,  under  24  Geo.  %.  c. 
44,  it  is  sufficient,  in  indorsing  the 
attorney's  name,  to  put  the  initial 

v  v 
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only  of  his  christian  name.    May 
hew  v.  Locke,  clerk,  7.  56  G.  3. 

Page  377 

3.  A  magistrate  cannot  commit  for  a 

contempt,   without  a  warrant  in 

writing.  ibid. 

JUSTIFICATION  OF  BAIL. 
&e  Practice,  7. 

LANDLORD  AND  TENANT. 

See  Agreement. 
Party-wall. 
Replevin. 

A.  succeeds  B.,  as  tenant  of  certain 
premises,  at  Michaelmas,  a  quarter's 
rent  being  then  due,  and  receives 
from  B.  a  receipt  for  a  year's  pro- 
perty tax,  also  due  at  Michaelmas; 
at  Christmas  the  landlord  distrains 
for  half  a  year's  rent : — Held  that 
A.  was  entitled  to  deduct  the 
amount  of  the  year's  property  tax. 
Clennell  v.  Read  and  another,  T.  56 
G.  3.  371 

LAND-TAX. 

A  corporation,  entitled, '  the  Wardein 
*  and  Poore  of  the  Hospital!  of  the 
'  Holy  Trinitie,  in  C,  of  the  foun- 
'  dation  of  T.  IV.,  archbishop  of  C, ' 
by  deed,  sealed  with  their  common 
seal,  in  which  they  describe  them- 
selves as,  *  The  warden  and  poor  of 
'  the  hospital  of  the  holy  Trinity  in 
'  C.,'  omitting  the  name  of  their 
founder,  sell  part  of  their  estate  for 
50/.,  paid  in  discharge  of  the  costs 
of  the  sales  made  by  them  for  the 
redemption  of  their  land-tax. — 
Held,  1st,  that  the  misdescription 
of  the  corporation,  in  omitting  the 
name  of  their  founder,  was  imma- 
terial ;  and  that,  if  it  had  been  ma- 
terial, it  would  have  been  cured  by 
J4  G.  3,  c  173,  s.  12 :— 2dly,  that 


the  application  of  the  50l.  to  defray 
the  expences  of  the  sale  of  the  cor- 
poration's other  estates,  was  a  valid 
payment  within  39  G.  3*  c.  6.  t.  36. 
The  Wardein  and  Poore  of  the  Hot- 
pitaU  of  the  Holy  Trinitie,  m  Ooy- 
don,  of  the  foundation  of  John  WhiU- 
gift,  Archkhhop  of  Canterbury,  v. 
Parity,  H.  56  G.  3.  Page  \JA 

LARCENY. 
&c  Indictment,  2. 

LEASE. 

See  Agreement. 
Assignment. 
Covenant. 
Executor,  3. 

PRATY-WALt. 

Variance,  i. 

Action  for  rent,  on  a  lease  under  seal, 
referred  to  the  prothonotary.  Cam- 
pion v.  Crawskay,  M.  56  G.  S.    50 

LEGATEE. 

Assent  to  take  in  that  character; 
See  Executor,  3. 

LICENCE. 

See  Export. 
Grant. 
Insurance,  9. 
South  Sea  Company. 

LIEN. 

A.,  the  owner  of  a  ship,  charters  her 
to  B.  for  a  voyage  from  London  to 
the  Cape  of  Good  Hope,  out  and 
home,  for  £2,100  freight,  to  to 
paid,  one  fourth  by  bills  at  two 
months;  one  fourth  by  bills  at 
four  months,  from  the  day  of  her 
clearing  from  London  ;  one  fourth 
by  bills  within  ten  days  after  her 
discharge  at  the  Cape;  and  one 
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fourth  by  bills  at  three  months, 
from  her  return  to  London,  A. 
binds  the  vessel  and  freight,  and 
B.  the  goods,  for  due  performance. 
The  ship  arrives  at  the  Cape,  dis- 
charges her  cargo,  and  takes  in  a 
return  cargo,  consisting  partly  of 
goodsof  different  persons  on  freight, 
and  partly  of  seventy  pipes  of  wine, 
consigned  to  B.,  of  which  eighteen 
pipes  are  shipped  on  3d  May,  four- 
teen on  the  5th,  and  thirty-eight 
on  the  8th.  B.  commits  an  act  of 
bankruptcy  on  the  5th  of  May. 
The  bills  for  the  two  first  instal- 
ments are  dishonoured  j  the  third 
instalment  is  paid,  but  no  satisfac- 
tion for  the  last.  The  ship  arrives 
in  London,  and  A.  claims  a  lien  on 
the  wine  for  the  hire  of  her. — Held, 
that  the  ship  being  chartered  for 
the  voyage,  B.  was  owner  pro  hoc 
vice,  and,  therefore,  that  A.  had  no 
lien  on  bis  goods.— Qnarc,  whether 
.the  agreement  for  the  hire  of  the 
ship  was  such  as  would  have  de- 
stroyed A'%  right  to  a  lien ) — Quare 
also,  whether  il  could  have  claimed 
a  lien  on  those  goods  which  were 
shipped  on  the  day  of,  but  after, 
the  act  of  bankruptcy?  Hut  tun, 
and' others,  assignees  of  Stromhom, 
a  bankrupt,  v.  Bragg,  T.  56  G.  3. 
Pag;  339 

LONDON— PORT  OF.     . 
See  Export,  i. 

LOSS. 

By  seizure  j  See  Insurance,  % 
Average  loss  ;  Ibid.  11. 

MAGISTRATE. 
Set  Justice  of  Peace. 

MANt)R. 
Set  Copypolp. 


MARRIAGE. 

British  subjects,  resident  in  a  British 
settlement  abroad,  are  governed, 
with  respect  to  marriage,  by  the 
law  which  existed  here  before  the 
marriage  act ;  viz.  the  canon  law : 
— Therefore,  where  two  British 
subjects,  being  protestants,  were 
married  at  Madras,  by  a  Portuguese 
Roman  Catholic  priest,  according 
to  the  Catholic  form,  in  the  Portu- 
guese language,  in  a  private  room, 
and  the  ceremony  was  followed  by 
cohabitation: — Held,  that  this  was 
a  valid  marriage,  though  without  a 
licence  from  the  governor,  which 
it  is  the  custom  at  Madras  to  ob- 
tain. Anne  Lautour,  Thomas  Coutts, 
Edmund  Antrabus,  Coutts  Trotter, 
and  Edward  Majoribanks,  v.  Chris- 
topher Teesdale,  and  Barbara  Anne, 
his  wife,  E.  56  G.  3.  Page  243 

MEMORIAL— OF  ANNUITY. 
See  Annuity. 

MILJLS. 

Riotous  demolition  of;  See  Pleading, 
6. 

MISNOMER. 

1.  Of  a  corporation,  in  a  conveyance, 
of  part  of  their  estates,  for. the  re- 
demption of  the  land-tax,  imma- 
terial )  See  Land-tax. 

2.  Where  A.,  having  two  Christian* 
names,  has  omitted  one  of  them  in 
his  dealings  with  B.,  he  cannot,  in, 
an  action  by  B ,  make  the  same 
omission  a  ground  for  setting  aside 
the  proceedings.  Walker  and  an- 
other v.   Willoughby,  E.  56  G.  3. 

230 

MORTMAIN. 

A.  conveys  a  farm,  with  a  meeting* 
house  and  burial-ground,  vault  and 
v  v.  2 
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tomb  thereon,  to  Z>.  and  C,  in 
trust,  as  to  the  meeting-house  and 
burial-ground,  to  permit  a  society 
of  quakers  to  use  the  same,  as  long 
as  they  should  pay  the  rent  of 
£2  1CK,  ami  keop  them  in  repair: 
And  after  the  determination  of  that 
estate,  as  to  the  meeting-house  and 
burial-ground,  and  from  the  exe- 
cution of  the  conveyance,  as  to  all 
the  other  property,  and  during  the 
continuance  of  the  said  estate,  as 
to  the  rent,  to  B. ;  in  trust  to  keep 
the  vault  and  tomb  in  repair,  and 
to  permit  them  to  be  used  for  the 
interment  of  A.  and  her  family ; 
and  after  the  determination  of  that 
estate,  to  C.  his  heirs  and  assigns, 
for  ever :  Provided  that  the  said 
society  might  take  part  of  the  farm 
to  build  a  new  meeting-house  upon, 
if  necessary.— Held  1st,  that  though 
the  grant  of  the  meeting-house  and 
burial-ground  was  void  by  the  sta- 
tute of  mortmain,  Q  G.  2,  c.  36, 
yet  that  the.  deed  of  conveyance 
was  not  therefore  wholly  void  5 
2dly,  That  the  limitation  of  the 
vault  and  tomb  was  not  a  charita- 
ble use;  and  therefore,  and  be- 
cause, Sdly,  no  part  of  the  land 
could  be  taken  for  the  purpose  of 
building  a  new  meeting-house,  (the 
grant  of  the  present  meeting-house 
having  been  determined  to  be  void) 
the  conveyance  of  all,  except  the 
meeting-house  and  burial-ground, 
was  good.  Doe ,  on  the  demise  of 
Thomson  v.  Pitcher  and  others,  M. 
56  G.  3.  Page  61 

MURDER. 

See  Indictment,  l. 
MUTUAL  CREDIT. 
See  Insurance,  13. 


NEUTRAL. 
See  South  Sea  Com  pant. 

NEWSPAPER. 

Publisher  of,  a  trader;    See  Bani 
rupt,  4. 

NEW  TRIAL. 

See  Costs,  4. 

Granted  in  an  action  on  a  policy,  to 
let  in  proof  of  breach  of  the  contoy 
act ;  See  Insurance,  10. 

NOLLE  PROSEQUI. 
See  Practice,  3. 

NONSUIT. 

Judgment  as  in  case  of,  cannot  be 
moved  for,  pending  a  demurrer. 
Butcher  v.  Kiernan,  T.  56  G.  3. 

Page  364 

NOTICE. 

Of  admission  of  attorney  ;  See  At- 
torney, 1. 

Of  abandonment ;  See  Insurance,  3. 

Of  action  against  a  magistrate;  Sec 
Justice  op  Peace,  2. 

Of  executing  writ  of  inquiry;  Stt 
Practice,  4. 

Of  justification  of  bail ;  See  Prac- 
tice, 7- 

Not  to  deliver  goods;  See  Vendor 
and  Vendee,  4,  5. 

Of  the  unsoundness  of  a  horse ;  Set 
Warranty. 

PARSON. 

See  Tithes. 

PARTIES— TO  AN  ACTION. 

See  Insurance,  12. 
Pleading,  2, 3. 
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PARTNERSHIP. 

See  Agreement. 
Consignment,  2. 

A.,  B„  and  C,  enter  into  partnership, 
as  bankers  in  London,  and  agree 
that  neither  shall  engage  in  any 
other  bank,  except  for  the  benefit 
of  the  whole ;  C.,  however,  with 
the  consent  of  A.  and  B.,  enters 
into  the  bank  of  D.  and  E.  at  Bar- 
ton.  C.  dies,  when  a  balance  of 
£6,6*3  is  due  to  the  London  house 
from  the  Barton  house.  The  Lon- 
don house  continues  to  make  ad- 
vances to  the  Barton  house,  under 
the  firm  of  C.  D.  and  Co.,  till  the 
balance  in  their  favour  amounts  to 
i:  11,272,  which,  however,  is  after- 
wards reduced,  by  payments  made 
generally,  without  any  specific  ap- 
propriation, to  ,£4,304. — Held,  1st, 
that  C.  being  a  partner  in  both 
houses,  no  legal  contract  could  ex- 
ist between  them  in  his  life-time, 
and  therefore,  that  no  part  of  the 
demand  which  accrued  in  that  time 
could  be  recovered,  either  before  or 
after  his  death  :  But  2dly,  that  the 
payments  by  the  Barton  house  to 
the  London  house,  after  C.'s  death, 
having  been  made  generally,  the 
latter  was  entitled  to  apply  them 
in  satisfaction  of  the  debt  due  at 
C.'s  death,  and  therefore,  to  re- 
cover the  money  advanced  by  them 
since  his  death.  S.  Bosanquet,  T. 
Pitt,  and  «/.  H.  Anderson,  v.  /. 
IVray,  and  /.  Hutchinson,  E.  56 
G.3.  Page  310, 

PARTY-WALL. 

A.,  a  builder,  proposes  to  B  ,  the  oc- 
-  cupier  of  the  adjoining  house,  to 
build. a  party- wall,  and  states  the 
expence;  B.  answers  '  Very  well, 
'  1  expect  to  pay  what  is  right  and 
*  fair ;'  and  the  wall  is  built. — Held, 
that  A.  was  entitled  to  recover  from 


B.  his  share  of  the  expence,  with- 
out  reference  to  the  building  act, 
14  Geo.  3.  c  78.— Semb'e,  that  B. 
having  asked  1300  for  his  lease,  he 
was  to  be  considered  as  owner  of 
the  improved  rent,  within  that  art. 
Stuart  v.  Smith,  M.  57  G.  3.  P.  4J5 

PATENT. 

Where  a  person  obtains  a  patent  for 
a  machine,  consisting  of  an  entirely 
new  combination  of  parts,  though 
all  the  parts  may  have  been  used, 
separately,  in  former  machines,  the 
specification  is  correct,  in  setting 
out  the  whole  as  the  invention  of 
the  patentee : — But  if  a  combina- 
tion of  a  certain  number  of  those 
parts  have  previously  existed,  up 
to  a  certain  point,  in  former  ma- 
chines, the  patentee  merely  adding 
other  combinations,  the  specifica- 
tion should  only  state  such  im- 
provements ;  though  the  effect  pro* 
duced  be  different  throughout — Bo» 
vill  v.  Moore,  and  others,  E.  50  G. 
3.  2.1 

PAYMENT. 

On  an  illegal  contract  5  See  Illeoa 
Contract. 

By  underwriters,  on  a  fraudulent  re- 
presentation of  a  loss;  See  Insu- 
rance, 12 

Applied  ad  rnodum  recipient  is  ;  See 
Partnership. 

Of  money  into  court;  See  Prac- 
tice, 11,  Id. 

Of  penalties  in  a  penal  action;  &$ 
Practice,  12. 

To  the  ownrr  of  goods  sold  by  auc- 
tion, good  ;  See  .Vendor  and 
Vendee,  8,  9. 

PEER  OF  THE  REALM.  fc 

Cannot  become  bail.  Burton  v.  At  her- 
ton,  E.  56  G.  3,  242 
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PENAL  ACTION. 

See  Stock-jobbing. 

Defendant  obtaining  a  rule  to  stay 
proceedings,  on  payment  of  part  of 
the  penalties ;  the  court  will  grant 
an  attachment  against  him  for  non- 
payment. Hart,  qui  tam9  v.  Dra- 
per, T.  56  G.  3.  Page  358 

PENALTY— OF  BOND- 
See  Bond,  4. 

PLEADING. 

See  Action  on  the  Case. 
Amendment,  1,2,3. 
Arbitration,  2. 
Attorney,  3. 
Executor,  2. 
Indictment,  i. 
Insurance,  2,  f. 
Practice,  3,  JO. 
Replevin,  2,  4,  5,  6. 
Slander. 
Stock-jobbing. 
Variance,  i. 
Vendor  and  Vendee,  3. 
Venue* 

1.  An  undertaking  to  consign  goods 
may  be  stated  as  executory,  till  they 
arrive,  though  on  their  voyage. 
See  Consignment,  1. 

£.  It  is  no  objection  to  a  declaration, 
that  the  parties,  having  been  once 
called  by  their  names,  are  after- 
wards designated  by  the  terms '  the 
'  said  plaintiff,'  and  '  the  said  de- 
*  fendant.'  Davison  v.  Savage. 
Stephenson  v.  Hunter,  If.  56  G.  3. 

101 

ft.  Where  a  plea  begins  and  ends  as 
a  plea  in  abatement,  it  must  be 
considered  as  such,  though  it  con- 
tain matter  of  bar:  Therefore, 
where  to  an  action  by  A.  against 
the  administratrix  of  B*,  the  de- 


fendant pleaded  in  abatement  that 
the  contract  was  made  by  B.  and 
C,  on  which  A.  took  issue,  and  at 
the  trial  it  appeared  that  the  con- 
tract was  made  by  B.  C.  and  D.\ 
held,  that  the  plaintiff  was  entitled 
to  recover.  Qaurfe,  also,  whether, 
as  a  plea  in  bar,  it  would  have  been 
established  by  this  proof.  Godm, 
gent,  one,  Sfc.  v.  Sevan  Gooa\  ad*d- 
nistratrix  of  Samuel  Good,  E.  56  G. 
3.  Pogtm 

4.  In  an  action  of  recognizance  of 
bail,  where  the  defendant  pleads 
no  ca.  sa.  issued,  a  replication,  set- 
ting out  the  ca.  sa.9  and  concluding 
with  a  verification  by  the  record, 
and  a  prayer  that  the  record  may 
be  inspected  by  the  court,  is  good, 
though  no  formal  issue  be  joined. 
Jackson  v.  Wvckees   T.  56  Geo.  3. 

354 

5.  In  an  action  on  stat.  41  Geo.  &  c 
24,  which  gives  a  remedy  against 
the  hundred  for  the  riotous  demoli- 
tion of  mills,  it  is  not  necessary  to 
allege  in  the  declaration,  that  the 
offence  was  committed  felowioudi 
Beatson,  and   others,  v.  Rushfartk 

•  (Inverror.)  T.  56  G.  S.  363 

0.  Where  the  substantial  ground  of 
action  is  contract^  the  plaintiff  can- 
not, by  declaring  in  fort,  render  a 
person  liable  who  would  not  have 
been  liable  on  his  promise:  There- 
fore, where  the  plaintiff  declared 
that,  having  agreed  to  exchange 
mares  with  the  defendant,  the  de- 
fendant, by  falsely  warranting  his 
mare  to  be  sound,  well  knowing 
her  to  be  unsound,  falsely  and 
fraudulently  deceived  the  plaintiff, 
Jtc. ;  held  that  infancy  was  a  good 
plea  in  bar.  Green  v.  Greenbaik, 
M.  57  G.  3.  485 

PORT— OF  LONDON. 
See  ExroftT,  U 


INDEX  OF  THE  PRINCIPAL  MATTERS; 


019 


POSSESSION—DELIVERY  OF. 

See  Bill  of  Sale. 

Donatio  mortis  causa. 
Vendor  and  Vendke,  4, 5. 

POWER— EXECUTION  OF. 

See  Attestation,  2. 
Devise,  13. 

PRACTICE. 

See  Affidavit  to  uoli>  to  bail. 
Amendment. 
Arbitration. 
Arrest. 
Attorney, 
Bail. 

Bail-bond. 

Bills  of  Exchange,  1,  2. 
Bond. 
Costs. 

Court  of  Requests. 
,  Execution. 
Insolvent  Debtor, 
Insurance,  jq. 
Interest. 
Jury. 

Justice  of  Peace. 
Misnomer. 
Pleading. 
Replevin. 
Sheriff. 

Stamp.  • 

Variance,  2. 
'  Venue. 

1.  A  bill  cannot  be  filed  against  the 
Warden  of  the  Fleet  in  vacation. 
Crook  v.  Eyles,  esq.,  Stock  v.  Eyles, 
esq.,  M .  b6G.  3.         Page  49—54 

2.  In  an  action  for  rent,  the  court 
will  refer  it  to  the  prothonotary  to 
compute  what  is  due,  provided  it 
appear  that  the  action  is  on  a  lease 
under  seal ; — otherwise  not.  Cam- 
pion v.  Crawskasf,  M.  56  G.  3.      66 

3.  Where  one  count  of  a  declara- 
tion is  demurred  to,  the  plaintiff 
may  enter  a  nolle  prosequi  as  to 
ihat  count*  and  go  to  trial  on  the 


others.  Bertram  v.  Gordo*,  H.  S6 
Geo.  3.  Page  144 

4.  A  defendant,  who  is  master  of  a 
vessel  belonging  to  a  port  above 
forty  miles  from  Loudon,  and  who 
has  no  regular  residence  on  shore, 
is  entitled  to  fourteen  days'  notlee 
of  executing  a  writ  of  inquiry* 
BlaaMvr.Chaters,H.56G.3.   151 

5.  The  court  will  stay  proceedings  in 
an  action  on  a  bastardy  bond,  on 
payment  of  the  penalty  and  costs. 
Shutt  and  another,  overseers,  Sec.  v. 
Procter,  E.  56  G.  3.  220 

6.  A  rule  nisi  having  been  obtained 
for  setting  aside  proceedings,  the 
court  refused  to  discharge  it,  on 
the  ground  that  it  had  been  ob- 
tained by  a  person  not  qualified  to 
practise  as  an  attorney;  the  de- 
fendant not  being  privy  to  the  ir- 
regularity. Hording  r.Purkiss,  E. 
56  G.  3.  228 

jr.  Notice  of  justification  of  bail  by 
a  new  attorney,  changed  without  a 
rale  of  court  for  that  purpose,  is 
irregular.    Hill  v.  Roe,  E.  56  G.  3. 

257 

8.  A  defendant  cannot  move  to  arrest 
a  judgment,  awarded  on  demurrer, 
—whether  general  or  special,— on 
an  objection  which  might  have  been 
taken  advantage  of  on  arguing  the 
demurrer.  Crcswell  v.  PackAam,  E. 
56  G.  3.  826 

9.  The  court  will  not  receive  any  ap- 
plications for  the  amendment  of 
fines  or  recoveries,  on  the  last  day 
of  term.    E.  56  G.  3.  328 

10.  By  a  rale  of  C.  P.  of  Hit.  35  G. 
3.  the  plaintiff  may  file  his  declara- 
tion on  the  last  return  of  the.  term, 
or  on  the  day  after  such  return; 
and,  if  that  fall  on  a  Sunday,  then 
on  the  Monday,  without  entitling 
the  defendant  to  an  imparlance* 
And  this  rule  applies  equally  to 

.  Easter  term,  as  to  any  other  — 
Crew  v.  Attvoood,  T.  56  G.  8.    337 
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11.  In  an  action  against  a  magistrate, 
the  defendant,  after  issue  joined, 
may  move  to  withdraw  the  general 
issue,  pay  money  into  court,  and 
plead  de  novo.  Devaynet  v.  Boys, 
T.56G.3.  Page  356 

12.  Where  the  defendant  in  a  penal 
action  obtains  a  rule  .to  stay  pro- 
ceeding*, on  payment  of  part  of  the 
penalties,  the  court  will  grant  an 
attachment  against  him  for  non- 
payment. Hart,  qui  tarn,  v.  Dra- 
per, T.  56  G.  3.  358 

13.  The  court  will  not  entertain  a 
motion  for  judgment  as  in  case  of 
a  nonsuit,  pending  a  demurrer. 
Butcher  v.  Kiernan,  T.  56  Geo.  3. 

364 

14.  Bail  may  justify  at  any  time  be- 
fore execution  issues  $  though  final 
judgment  have  been  signed.  Todd 
v.  Etherington,  T.  56  G.  3.         374 

15.  When  a  case  is  sent  from  a  court 
of  equity  for  the  opinion  of  the 
court  of  C.  P.,  they  will  only  hear 
one  counsel  for  each  separate  in- 
terest) though  the  parties  who 
have  a  common  interest  be  placed 
adversely  to  each  other  in  the  suit. 

.     Bettuon  v.  Rickards,  A/.  57  G.  3. 

413 

16.  Where  money  is  paid  into  court 
upon  the  common  rule,  the  court 
will  not  discharge  that  part  of  it 
which  directs  the  payment  of  costs, 
unless  the  defendant  have  been  pre- 
vented from  making  a  legal  tender, 
by  the  fraud  or  vexatious  conduct 
of  the  plaintiff c— Therefore,  they 
refused  the  application,  where  the 
defendant  had  merely  pulled  out 
his  pocket-book,  for  the  purpose 
of  making  a  tender,  six  weeks  be- 
fore action  brought,  and  was  pre- 
vented by  the  plaintiff  walking 
away  j— never  having  repeated  the 
offer.  Last  v.  Benton,  AI.  57  G. 
3.  ~  478 

J7,  Xhe  deputy  sealer  of  writs  being 


at  his  office  on  a  legal  holiday  (St 
Luke),  a  writ  is  offered  to  bin)  to 
seal,  which  he  refuses  to  do  with* 
out  an  extra  fee. — The  court,  with- 
out deciding  on  his  right  to  make 
such  a  demand,  held  that,  at  all 
events,  his  refusal  to  seal  the  writ 
was  not  an  offence  for  which  they 
would  grant  an  attachment  Mar- 
tin v.  Bold,  M.  57  G.3.    Page  487 

18*  Where  the  plaintiff,  having  filed 
a  bill  in  equity,  and  arrested  the 
defendant  in  this  court  for  the  same 
cause  of  action,  had,  in  consequence 
of  an  order  out  of  Chancery  for 
that  purpose,  elected  to  proceed  in 
equity,  the  court  refused  to  dis- 
charge the  bail,  but  left  them  to 
move  to  set  aside  any  proceedings 
which  might  be  taken  against  them. 
Horsley,  and  another,  v.JFaUfab,  M. 
57  G.3.    .  548 

19.  By  the  practice  of  this  court,  00 
capias  can  be  served  out  of  the 
county  into  which  it  has  been  is* 
sued :  Even  though  the  same  offi- 
cer should  issue  the  writs  both  into 
that  county,  and  into  the  county  or 
jurisdiction,  in  which  the  writ  is 
actually  served ;  as  in  the  case  of 
the  county  of  Kent  and  the  Cinque 
Ports.  Williams,  and  another,  ▼. 
Gregg,  M.  67  G.  3.  550 

PREEMPTION. 
See  Covenant,  1,  2. 

PREMIUM— RETURN  OF, 
See  Insurance,  5,  6. 

PRESENTATION— TO  A  LIVING. 
Sec  Tithes. 

PRINCIPAL  AND  ACCESSARY. 
See  Indictment. 
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PRINCIPAL  AND  SURETY^ 

&*Bail,  1,2,7- 
Replevin,  i,  3,  6. 

PRIVILEGE— FROM  ARREST. 
See  Arrest j  2. 

PRIZE. 

Where  a  ship  is  bond  fide  seized  as 
prize,  the  owner  cannot  sustain  an 
action  in  a  court  of  common  law  for 

.  the  seizure,  though  she  be  released 
without  any  suit  being  instituted 
against  her;  his  remedy,  if  any, 
being  in  the  court  of  admiralty. 
Faith,  and  another,  v.  Pearson,  H. 
S6  G.  3.  Page  133 

PROBATE. 
See  Stamp,  1. 

PROCESS. 

See  Amendment,  3. 
Arrest. 

Justice  of  Peace,  2. 
Misnomer,  2. 
Practice,  10. 
Variance,  2. 

1.  The  Warden  of  the  Fleet  cannot 
be  proceeded  against  in  vacation. 
Crook  v.  Eyles,  esq.,  M.  56  G.  3.  49 
Stock  v.  Eyles,  esq.,  Ibid.  .  54 

2.  No-  capias  can  be  served  out  of 
the  county  into  which  it  issues. 
Williams,  and  another,  v.  Gregg,  Af . 
57  G.  3.  560 

PROCLAMATIONS. 

Indorsement  of,  on  a  fine,  not  suffi- 
cient evidence  of  their  having  been 
made.  Doe,  on  the  demise  of  Hatch, 
▼.  Blucky  H.  56  G.  3.  170 

PROMISSORY  NOTES. 

See  Bankrupt,  l. 

Bills  of  Exchange. 


PROMOTIONS,  &c. 

See  120 205 329 403. 

PROPERTY-TAX. 
See  Landlord  and  Tenant. 

PROTHONOTARY. 
See  Practice,  2. 

RECEIPT— ON    SHIPMENT    OF 
GOODS. 

See  Bill  of  Lading. 

RECOGNIZANCE— OF  BAIL. 

See  Bail,  3. 
Pleading,  4. 

RECORD— VERIFICATION  BY. 

See  PLEADING* 4. 

RECOVERY. 

&«  Amendment,  4,  5/6,  J,  8, 
9>  10- 

Amendment  of,  cannot  be  moved  on 
the  last  day  of  term.  Page  328 

REDEMPTION— OF  LAND-TAX. 
See  Land-tax. 

REFERENCE. 
See  Arbitration. 

REMAINDER. 

See  Devise. 

RENDER— OF  DEFENDANT. 

^SeeSHERiFv,  2. 

RENT. 

See  Agreement. 
Ambndmunt,  1,  7-. 
Landlord  and  Tenant. 
Party-wall. 
Replevin,  2,  4,  5. 
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Action  for,  on  a  lease  under  teal,  re- 
ferred to  the  Prothonotary    Cam- 
pion v.  Crawskay,  M.  56  Geo.  3. 
Page  56 

REPLEVIN. 

1*  Sureties  on  a  replevin-bond  are 
not  discharged  by  time  being  given 
to  the  plaintiff.  Moore  v.  Bow- 
maker,  M.  56  G.  3.  81 

2.  To  an  avowry  for  rent,  the  plain- 
tiff in  replevin  may  plead  payment 
of  an  annuity,  secured  out  of  the 
lands  demised  previously  to  the 
demise  to  him,  for  the  arrears  of 
which  the  grantee  of  the  annuity 
had  threatened  to  distrain.  Taylor 
▼.  Zamira,  E.  56  G.  3.  220 

3.  Though  a  replevin-bond  be  exe- 
cuted by  one  of  the  sureties  only, 
it  is  nevertheless  available  by  the 
sheriff  against  such  surety.  Austen, 
esq.,  sheriff  of  Surrey,  v.  Howard, 
T.  56  G.  3.  352 

4.  To  an  avowry  for  rent  in  arrear, 
the  plaintiff  pleads  in  bar,  *  That  be- 
"  fore  and  at  the  time  of  the  sup- 
9  posed  demise,  and  when  the  sup- 

*  posed  rent  became  due,  she  was 

•  married  to  one  J.  C'—Held  that, 
whether  it  were  to  be  presumed 
that  the  coverture  continued  up  to 
the  time  when  the  distress  was 
taken,  or  not,  the  plea  was  no  an- 
swer to  the  avowry.  Mary  Ann 
Clarke  V.  Davits,  T.  56  G.  3.    386 

5.  It  is  not  necessary,  in  an  avowry 
or  cognizance,  to  aver  that  the 
rent  still  remains  due.  ibid. 

6.  In  an  action  by  the  assignee  of  a 
replevin-bond  against  the  surety, 
the  declaration  alleges  that  a  return 
of  the  goods  was  adjudged,  but 
that  S.,  the  plaintiff  in  replevin,  did 
not  make  return.  The  defendant 
pleads  1st,  that  the  judgment  was 
obtained  by  the  plaintiff  by  fraud, 
in  collusion  with  S.:  2dly,  that  be- 


fore judgment  obtained,  ill  nat- 
ters in  difference  between  the  plain- 
tiff and  5.  were  referred  to  arbi- 
tration, pending  which,  the  pro- 
ceedings were  stayed. -r-f/Wd  that 
the  jirst  plea,  not  stating  that  the 
judgment  was  obtained  for  the 
purpose  of  defrauding  the  sureties, 
was  no  answer  to  the  action;— 
And  that  the  second  plea  was  bad, 
since  the  reference  was  as  much 
for  the  benefit  of  the  sureties,  as 
of  the  principal,  and  therefore  no 
prejudice  could  arise  to  them  from 
the  delay.  Moore  v.  Botemaker,  7. 
56  G.  3.  P*ge  3JP 

REPLICATION. 
See  Pleading,  4. 

RESCUE, 
See  Amendment,  1. 

RETURN. 

Of  premium  •,   See  Insurance,  5, 6. 
Of  the  term  j  See  Practice,  10. 
Of  the  writ  >  See  Sheriff,  2,  3,  4. 

MOT. 
See  Pleading,  5. 

SALE. 

See  Bill  oy  Lading. 
Bill  of  Sals. 

VBNDOft  AND  VftNKB. 

Warranty. 

SEALING. 
See  Attestation,  % 

SEAL-OFFICE. 
&*  Practice,  17* 
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SECURITY— FOR  COSTS. 
See  Costs,  l. 

SEIZURE. 

See  Insurance,  2. 
Prize. 

SENTENCE— OF  CONDEMNA- 
TION. 

&«  Insurance,  2. 

SET-OFF. 

See  Bankrupt,  l,  2. 

Insurance,  5,6,  12,  13. 
Vendor  and  Vendee,  8,g. 

SHERIFF. 

See  Bail,  3. 
Bailbokd,2. 
Bill  op  Sale. 
Execution. 
Variance,  2. 

I.  An  attachment  against  the  sheriff, 
for  not  bringing  in  the  body,  can 
&nly  be  granted  on  an  affidavit  of 
Service  of  the  rule ;  and  no  evi- 
dence, however  strong,  that  the 
sheriff  had  received  the  rule,  will 
supply  the  want  of  it.  Harmer  v. 
Tilt,  E.  66  G.  3.  Page  251 

&  Where  the  sheriff  suffers  a  person, 
who  has  been  arrested,  to  go  at 
large  without  taking  a  bail-bond, 
the  court  will  not  suffer  him  to 
rentier  the  defendant  after  action 
fcommeaced  against  him  for  an 
escape;  though  he  should  not  have 
been  ruled  to  return  the  writ  or 
bring  in  the  oody,  before '  action 
commenced.  Burn  v.  The  Shttif 
of  Middlesex,  E.  56  G.  3.  201 

B.  The  court  will  not,  on  the  motion 
of  the  defendant,  compel  the  she- 
riff to  give  a  specific  return  of  the 
particulars  an!  proceeds  of  goods 


sold  under  a  fieri  fecias,  on  the 
ground  that  his  officer  has  wasted 
the  goods.  WiUett  v.  Sfarrow,  E. 
50  G.  3.  Page  293 

4.  Where  the  sheriff  seizes  goods 
under  a  fi.  fa.,  and  keeps  posses- 
sion at  the  defendant's  desire,  to 
enable  him  to  pay  the  debt  and 
costs  without  sale ;  the  defendant, 
after  such  payment,  may  rule  the 
sheriff  to  return  the  writ.  Ed- 
munds v.  Watson,  T.  56  G.  3.    330 

5.  Replevin-bond*  though  executed 
by  only  one  surety,  available  by 
the  sheriff  against  such  surety. 
Austen,  esq.,  Sheriff  of  Surrey,  v. 
Hotoard,  T.  56  G.  3.  352 

SHIP. 

See  General  Average. 
Insurance. 
Lien. 
Pk12e. 

SHIPMENT. 

&*BAILMfcfcf. 

Bill  of  Lading. 
Consignment. 
Vendor  and  Vendee,  *♦ 

SIGNING. 

See  AtTESTAtioN,  4. 

SIMONY. 
See  Tithes. 

SLANDER. 

In  an  action  for  defamation  of  the 
plaintiff's  wife,  the  words  alleged 
in  the  declaration  were, '  The  plain- 
'  tiff's  wife  is  a  great  thief,  and 
'  ought  to  have  been  transported 
'  seven  years  ago :'  The  words 
proved  were  '  she  is  a  bad  one,  and 
'  ought  lb  have  been  transported 
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*  seven  years  ago.' — Held  that  the 
words  proved  did  not  support  the 
declaration.  Hancock  and  wife  v. 
Winter,  ilf.  57  G.  3.  Page  502 

SOUTH  SEA  COMPANY. 

The  stat.  42  Geo.  3.  c.  77,  autho- 
rizes* any  British  vessel  to  trade,  as 
well  as  tojish  on  the  Western  coast 
of  South  America,  witliin  the  limits 
therein  prescribed;  and  the  45 
Geo.  3,  c.  34-,  gives  the  same  privi- 
leges to  neutral  vessels,  if  licensed, 
as  are  given  by  42  Geo,  3.  to  Bri- 
tish ships.  Therefore,  a  voyage  at 
and  from  Lma,  or  any  other  port 
or  ports  of  South  America,  by  a 
Portuguese  ship,  having  a  license, 
was  held  to  be  protected  by  the  two 
acts.  Gill,  and  another,  v.  Dvnlop, 
M.  57  G.  3.  440 

SPECIFICATION. 
See  Patent. 

STAMP. 

1.  A.  sues  out  a  commission  of  bank- 
rupt against  B.  upon  a  debt  due  to 
him  as  executor,  but  the  probate  of 
the  will  has  an  insufficient  stamp. 
Afterwards,  however,  a  sufficient 
stamp  being  affixed,  held  that  it 
was  sufficient  to  support  the  peti- 
tioning creditor's  debt,  in  an  action 
by  the  assignees.  Robert  Rogers 
and  another,  assignees  of  Thomas 
Rogers,  a  bankrupt,  v.  James,  *M. 
57  G.  3.  425 

2.  Where  an  instrument  has  an  insuf- 
ficient stamp,  it  may  at  any  time 
be  made  available,  by  affixing  a 
proper  stamp,  and  paying  the  pe- 
nalty:— Therefore,  where  a  rule 
nisi  was  obtained  to  set  aside  a  judg- 
ment on  a  warrant  of  attorney,  on 
the  ground  of  an  insufficient  stamp ; 
the  court  discharged  the  rule,  the 


instrument  having  been  properly 

stamped  since  the  motion.   Burton 

and  others  v.  Kirkby,    M.  57  G.  3. 

Page  480 


23.  c.  9. 


STATUTES. 
Henry  6. 
Sheriff. 


258.  280 


Henry  7. 
11.  c.  2a    Alienation.  16 

Elizabeth. 
13.  c.  7.    Bankrupt.  236 

James  1. 
1.  c.  15.    Bankrupt.  236 

Charles  2. 
29.  c.  3.  *.5.    Attestation.     22.  102 


5, 

7 

9 

11. 

19 
22, 

24.  c. 

25.  c. 

26.  c. 
32.  c. 


George  2. 

30.  *.  28.    Bankrupt.  563 

8.     Stock-jobbing.  124.5 

30.    Mortmain.  61 

19.  s.  23.    Replevin.  352 

32.  s.  2.    Bankrupt.  569 

33.  Shipping.  293 
44.  Justice  of  Peace.  356,  377 
6.  Attestation.  22 
33.  Marriage  act.  243 
28.    Insolvent.                  200 

George  3. 

14.  c.  78.     Building-act.  435 

37.  c.  90.  s.  SO  &  31.  Attorney.   123 
39.  c.  0.  &  2 1 .     Land-tax.  174 

39  &  40.  c.  104.  Court  of  Requests. 

145 

41.  c.  24.     Riots.  362 

42.  c.  77.     South  Seas.  404 

43.  c.  4<i.  s.  3.     Costs.  527 
43.  c.  58.    Felony.  400  • 
45.  c.  34.     Neutral  vessel.            440 
49.  c.  121.  s.  8.     Bankrupt.  37.  102 
54.  c.  173. «.  12.    Land-tax.       17* 
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STOCKJOBBING. 

1.  In  an  action  for  money  lost  by 
stock-jobbing,  under  7  G.  2.  c.  8, 
the  plaintiff  declared  in  assumpsit  in- 
stead of  debt : — The  court  amended 
the  declaration,  by  changing  it 
from  assumpsit  to  debt.  Billing, 
assignee  of  Bur  kit  tt  a  bankrupt,  v. 
Flight,  M,  56  G.  3.  Page  124 

2.  Quare,  whether  assumpsit  will  lie 
on  7  G.  2-  c.8?  ibid. 

3.  That  act  is  to  be  considered  as  a 
remedial,  rather  than  a  penal  act 

ibid. 

4.  It  is  no  ground  for  refusing  to 
answer  a  bill  of  discovery,  filed  in 
pursuance  of  7  G.  2,  c.  8,*.  2,  that 
the  plaintiff  has  declared  in  assump- 
sit instead  of  debt.  Billing  v.  Pulley , 
M.  56  G.  3.  125(a) 

STOPPAGE  IN  TRANSITU. 

See  Bill  of  Lading. 

Vendor  and  Vendee.  4,  5. 

SURETY. 

See  Bail. 

Replevin,  1,3,  6. 

SURVIVORSHIP. 

Construction  of  in  a  devise; — See 
Devise,  2. 

TENANT. 
See  Tithes. 

TENDER. 
See  Practice,  16. 


Of  amends   by  a  magistrate  ;- 
Practice,  11. 

TERM. 
See  Attoknby,  l. 
Practice,  10. 


-See 


THEATRE. 

See  Grant. 

TITHES. 

See  Amendment,  4, 5,  6. 

Where  the  occupier  of  land  has  en- 
tered into  an  agreement  for  a  com- 
position for  tithes,  he  cannot  set 
up  as  a  defence  to  an  action  on  such 
agreement,  that  the  incumbent  was 
simoniacally  presented.  Brooksby, 
cleric,  v.  IValts,  M.  56  G.  3.   P.  38 

TITLE-TO  LAND. 
See  Arbitration,  1. 

TORT. 

See  Pleading,  6. 

TRADE— USAGE  OF. 
See  Vendor  and  Vendee,  1. 

TRADER. 
Bankrupt,  4. 

TRESPASS. 
See  Game. 

TRIAL. 

See  Insurance,  10. 
Practice,  3. 

TROVER. 

See  Bailment. 
Bankrupt,  4,  5. 
Bill  of  Lading. 
Bill  or  .Sale. 
Lien. 
Vendor  and  Vendee,  4,  5. 

VACATION. 

A  bill  cannot  be  filed  against  the 
Warden  of  the  Fleet  in  vacation. 
Crook  v.  Eyfes,  etq.,  A/.  56  G.  3.  4-9 
Stod  v.  Eyl-es,  esq.,  ibid.         «     54 
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VARIANCE. 

&<?  Amendment.  3. 
Insurance,  7. 
t  Land-tax, 
Misnomer. 
Vendor  and  Vbnde*,  9. 

J.  In  an  action  of  covenant  on  a  lease 
'  of  the  veins  of  coal  under  certain 
'  forms  and  lands  therein  described, 

*  situate  in  the  parishes  of  B.  &  M. 
'  then  in  the  several  occupations  of 

*  A.,  £.,  and  C. ;  with  liberty  to  dig 
'  '  any  pits,  shafts,  levels,  soughs, 

*  &c.,'  the  declaration  varied  from 
the  deed,  1st,  in  stating  that  the 
land  was  set  out  by  admeasurement, 
instead  of  by  reputation  ;  2dly,  by 
changing  the  word  soughs  to  sloughs ; 
Sdly,  in  stating  the  lands  to  be 
situate  in  Xhtpemh  of  P.  and  Af., 
instead  of  the  parishes  of  B.  and  M. ; 
and  4thly,  in  stating  them  to  be  in 
the  occupation  of  A.  B.  and  C,  in- 
stead of  in  the  several  occupations 
of  A.  B.  and  C—rtfrld,  that  the 
1st  and  3d  variances  were  fatal; 
but  that  the  #d  and  4th  were 
immaterial.  .Morgan  v.  Edwards, 
Rigby,  and  Bratkwaite,  M.  56  G.  3. 

Page  96 
2.  A,  caputs  ad  respondendum  is  made 
returnable  '  before  bis  majesty's 
'justices  of  the  bench  at  Westmin- 
€  ster ;  by  virtue  of  which,  the 
sheriff  issues  his  mandate  to  the 
bailiff  of  a  liberty,  commanding 
him  to  take  the  defendant,  so  that 
the  sheriff  may  have  his  body  '  be- 

*  fore  his  said  majesty  at  Westmxn- 
'  ster  $'  and  the  bailiff  takes  a  bail- 
bond,  conditioned  for  the  defend- 
ant's appearance  *  before  his  said 

*  majesty  at  Westminster ;' — Held, 
that  the  variance  between  the  bail- 
bond  and  the  writ  was  fatal,  and 
therefore,  that  the  bond  was  void 
by  stat.  23  H.  6,  c.  9.  JVilttam 
Kenalds,  assignee  of  the  chief 


of  Pontefract,  v.  George  Smith,  John 
Coolcson,  and  Richard  Stead,  E.  56 
G.  3.  Page  358 

VENDOR  AND  VENDEE. 

&m?  Bill  ojr  Imping 
Bill  of  Sax*, 
consignment. 
Warrahtv. 

1.  An  usage  of  trade  canqpt  be  set  up 
in  contravention  of  an  express  con- 
tract :  Therefore,  where  A.  agrees 
to  sell  to  fi.  a  quantity  of  prime 
bacon  which  B.  weighs  and  exa- 
mines, and  pays  for  by  a  bill  at  two 
months,  but  before  the  bill  be- 
comes due,  gives  notice  to  A.  that 
the  bacon  does  not  answer  the 
contract : — Held  that  B.  could  not 
give  in  evidence  a  custom  that  the 
buyer  was  bound  to  reject  the  con- 
tract, if  at  all,  at  the  time  of  ex- 
amining the  goods.  Yeats,  and  an- 
other, v.  Pirn  and  another,  H.  56 
G.  3.  141 

2.  A.  agrees  to  sell  to  B.  fifty  tons  of 
St,  Petersburgh  sound  clean  hemp, 
at  £5Q  per  ton,  to  he  shipped  from 
St.  f\  iu  June,  or  July  next,  and  the 
ship9s  name  declared  as  soon  as  known. 
If  the  ship  should  not  arrive  by  3 1st 
December,  the  contract  to  be  void. 
On  the  5th  September,  A.  gives 
B.  notice  that  the  fifty  tons  were 
shipped  in  the  Lively,  but  on  the 
20th  claims  the  right  (which  B.  % 
denies)  of  supplying  the  deficiency, 
if  any,  from  another  ship.  The 
Lively  arrives  on  20th  September 
with  forty-four  tons,  twenty  only 
of  which  are  delivered  to  JB.,  the 
rest  being  ascribed  at  St.  P.  to 
other  persons.  The  remaining  3D 
tons  arrive  in  another  ship  on  the 
4th  October.  Held,  1st,  that  A.  was 
not  confined  by  the  contract  to  one 
ship :  2dly,  that  the  notice  of  5th 
September  having  proceeded  on  a 
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mistake,  he  was  not  precluded  from 
supplying  the  deficiency  by  another 
vessel:  3dly,  that  he  was  only  bound 
to  deliver  to  B.  from  the  Lively, 
so  much  as  was  ascribed  to  fi. — 
Thornton  and  others  v.  Simpson  and 
others,  E.  56  G.  3.  Page  267 

9.  Contract  for  the  sale  of  50  casks  St. 
Petersburgh  tallow,  at  seventy-two 
shillings/woo^. warranted  ready  for 
delivery  from  ship  or  Storehouse,  by 
the  1st  of  November,  to  be  weighed 
or  taken  at  the  king's  landing  scale, 
&c. — Held,  that  this  was  only  a 
general  undertaking  to  deliver; 
that  the  words  'Jrom  ship  or  xcare- 
g  house*  were  immaterial  j— and 
therefore,  that  the  omission  of  those 
words  in  the  declaration  was  not  a 
fatal  variance.  Thornton  and  others 
v.  Jones  and  others,  E.  56  Geo.  3. 
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4.  A.  of  London,  being  in  danger  of 
insolvency,  goes  to  Glasgow,  and 
obtains  goods  from  B.,  for  which 
he  pays  by  a  bill  on  a  house  in 
London,  which  he  knows  to  be  in- 
solvent. The  goods  are  shipped 
at  Leith,  (the  invoice  and  "receipt 
from  the  ship-owners  being  made 
out  to  A.)  and  are  delivered  to  C,  a 
wharfinger  in  London,  who  after- 
wards receives  notice  to  hold  them 
for  B. — A.  becomes  bankrupt. — In 
an  action  of  trover  by  A.  against 
C,  for  the  benefit  of  the  assignees, 
— Held,  1st,  that  the  receipt,  being 
made  out  to  A.,  operated  as  a  de- 
livery to  him,  and  therefore  that 
B.'s  right  of  stoppage  in  transitu 
was  gone  j  2dly,  that  there  was  not 
such  conclusive  evidence  of  fraud 
on  the  part  of  A.  as  to  avoid  the 
contract.  Noble  v.  Adams,  T.  56 
G.  3.  366 

5.  A.  delivers  goods  to  a  carrier  to  be 
conveyed  to  B.  While  they  are  in 
transitu,  A.  gives  notice  not  to  de- 
liver them ;  but  by  the  mistake  of 


the  carrier,  they  are  delivered  to  £., 
who  disposes  of  part  of  them,  and 
soon  afterwards  becomes  bankrupt. 
— Held,  that  the  delivery  to  B.  was 
incomplete,  and  therefore,  that  A. 
was  entitled  to  reeover,  in  an  ac- 
tion of  trover  against  the  assignees. 
Utt  and  another   v.   Cowley   and 
other*,    assignees    of    Neate    and 
Warner,  bankrupts,  Af.  *7  Geo.  3. 
Pf  457 
6.  An  action  for  goods  sold  and  de- 
livered will  not  lie  for  fixtures. — 
Lee  v.  Risdon,  M.  bj  G.  3.       495 
7#  Where  a  person  purchased  goods, 
and  agreed  to  pay  for  them  by  a  bill 
at  three  months,  which  he  after- 
wards refused  to  accept ;  semble  that 
an  action  for  goods  sold  would  not 
lie  till  the  expiration  of  the  three 
months;   before  which  period,  it 
should  have  been  an  action  for  not 
accepting.  ibid. 

8.  Goods  belonging  partly  to  A.  and 
partly  to  B.  are  put  up  to  auction 
at  A.'b  house,  having  been  entered 
at  the  excise  in  A.*s  name,  and  the 
catalogue  stating  them  to  be,  all, 
the  property  of  A. — C,  being  the 
holder  of  an  acceptance  of  A.,  pur- 
chases several  of  the  articles,  with- 
out being  informed  that  part  of 
them  were  the  property  of  A.,  and 
settles  with  A.  for  the  amount ; — 
Held  that  the  payment  to  A.  was 
good,  and  that  the  auctioneer,  hav- 
ing suffered  C.  to  take  away  the 
goods  without  giving  hrm  notice 
not  to  pay  to  A.,  was  precluded  from 
recovering  from  C,  the  value  either 
of  the  goods  which  had  been  the 
.property  of  A.,  or  of  those  which 
had  been  the  property  of  B.  Coppin 
v.  Walker%  M.  5J  G.*3.  497 

9.  So,  though  there  had  been  no  actual 
settlement,  the  purchaser  was  en- 
titled to  set  off  a  debt  due  to  him 
from  A.  Coppin  v.  Craig,  M.  5J  G. 
3.  501 
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VENIRE  DE  NOVO. 
SeeJvnit. 

VENUE. 

1.  The  court  will  not  amend  a  de- 
claration, by  changing  the  venue, 
unless  the  plaintiff  shew  substantial 
ground  for  it: — Therefore,  where 
the  plaintiff  moved  to  amend,  by 
changing  the  venue  from  Bedford 
to  Middlesex,  on  the  ground  that 
the  action  depended  on  the  con- 
struction of  an  act  of  parliament : 
— The  court,  on  the  affidavit  of  the 
defendant,  that  the  cau*e  of  action 
artse  in  Bedfordshire,  discharged 
the  rule.    Ay  res  v.  Buston,  clerk,  M. 

56  (y.  3.  Page  12  i 

2.  In  an  action  by  an  attorney  for  an 
escape,  it  is  not  a  sufficient  ground 
for  deviating  from  the  general  rule 
not  to  change  the  venue  in  such 
case,  that  the  witnesses  on  both 
sides  reside  in  the  country  to  which 
the  venue  is  to  be  changed.  Pitcher, 
ge»t.  v.  The  sheriff  of  Monmouth, 
H.56G.3.  152 

S.  Where  the  defendant  1ms  obtained 
a  rule  nisi  to  change  the  venue  from 
A.  to  B.»  and  the  plaintiff  avers 
that  the  cause  of  action  arose  partly 
in  B.  and  partly  in  C,  the  court 
will  discharge  the  rule  on  his  un- 
dertaking to  give  material  evidence 
in  A.  or  C.  Seal  v.  Neville,  Sa- 
vory v.  Spooner,  E.  56  G.  3.       278 

4.  Where  the  plaintiff,  an  attorney, 
by  the  mistake  of  his  agent,  laid  the 
venue  in  the  country,  instead  of 
Middlesex,  the  court  refused  to 
amend  by  changing  it  to  Middlesex. 
Lewis,  gent.,  one,  dfc,  v.  Shelley,  M. 

57  G.  3.  426 

5.  Where  a  rule  to  change  the  venue 
from  A.  to  B.  has  been  discharged, 
on  the  plaintiff's  undertaking  to 
give  material  evidence  in  C ,  proof 
of  the  delivery  of  the  goods  for 


I 


which  the  action  is  brought,  to  s 
carrier  in  C,  to  be  delivered  to  the 
defendant  in  B.,  is  a  sufficient 
compliance  with  the  undertaking. 
Powell  and  others  v.  Rich,  M.  57  G. 
a.  ,  PageW 

VERDICT. 

See  Costs,  4. 
Jury. 


"VERIFICATION— BY  THE  RE- 
CORD. 

Si*  Pleading,  4. 

UNDERTAKING. 

To  consign  goods,  may  be  stated  a* 
executory  till  their  arrival,  though 
on  their  voyage: — See  Consign- 
ment, 1. 

2.  To  accept  a  bill  in  payment  for 
them ;  ibid. 

To  deliver  goods ;  See  Vendor  and 
Vendee,  3. 

To  give  material  evidence  ; — SeeYi- 
nub,  39  5. 

UNDERWRITER. 
See  Insurance,  5,  6. 

USAGE. 
See  Copyhold. 

Vendor  and  Vendee,  i. 

WAGER. 
See  Illegal  Contract- 

WARDEN  OF  THE  FLEET. 

Cannot  be  proceeded  against  in  vaca- 
tion." Crook  v.  Eyles,  esq.,  M.  56 
G',3.  49 

Stock  v.  Eyles,  esq.  ibid.  M 
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WARRANT. 
1.  Of  attorney; — See  Amendment, 

8;  Stamp,  2. 
S.  Under  a^./«.j— See  Execution, 

3.  Warrant  in  writing  necessary  for 
a  commitment  by  a  magistrate  for 
contempt.  Mayhem  v.  Locke,  clerk, 
T.56G.S.  Page  377 

WARRANTY. 
See  Pleading,  6. 
J.  sells  and  warrants  a  horse  to  B.f 
which  JB.,  a  few  da;ys  afterwards, 
sells  to  C.  The  horse  proves  un- 
sound, and  C.  recovers  the  price 
from  B.,  in  an  action  of  which  A. 
has  notice. — Held  that  B.  was  en- 
titled to  recover  from  A.,  not  only 
the  price  of  the  horse,  but  the  costs 
of  the  action  by  C.  Lewis  v.  Peat, 
M.  57  G.  3.  431 


WHARITNGEIL 
See  Vendor  and  Vendee,  4. 

WILL. 

See  Attestation,  1, 2. 

Donatio  mortis  causa. 


WITNESS. 

See  Attestation,  l,  2. 
Bond,  2. 
Venue,  2. 

WRIT. 

See  Execution. 

Practice,  \7,  19. 
Sheriff. 
Variance,  2. 

Of  inquiry  5 — See  Practice,  4* 
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